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[OoBftitatloii,  axtidt  ^  mMm  f.1 

§  2.  The  Supreme  Court  sliall  consist  of  a  chief  justice 
and  six  associate  justices.  The  court  may  sit  in  departments  ' 
and  in  Bank,  and  shall  always  be  open  for  the  tranaaotion  of 
bttsineeB.  There  shall  be  two  departments^  denommated,  re- 
spectively, Department  One  and  Department  Two.  The  diief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him 
from  time  to  time.  The  associate  justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  each 
othfir  by  agreement  among  themselves,  or  as  ordered  by  the 
diief  justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising  there- 
in, subject  to  the  pro\isions  hereinafter  contained  in  rela- 
tion to  the  court  in  Bank.  The  presence  of  three  justices 
shall  be  necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  -at  chambers,  and 
the  concurrence  of  three  justices  shall  be  necessary  to  pro- 
nounce a  judgment.  The  chief  justice  shall  apportion  the 
business  to  the  departments,  and  may,  in  his  discretion,  order 
any  cause  pending  before  the  court  to  be  heard  and  decided 
by  the  court  in  Bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  where  a 
cause  has  been  allotted  to  one  of  the  departments,  and  a 
judgment  pronounced  thereon,  the  order  must  be  made 
within  thir^  days  after  such  judgment,  and  concurted  in  by 
two  associate  justices,  and  if  so  made  it  shall  have  the  effect 
to  vacate  and  set  aside  the  judgment  Any  four  justices  may, 
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oither  before  or  after  judgment  by  a  department,  order  a 
case  to  be  heard  in  Bank.  If  the  order  be  not  made  within  the 
time  above  limited,  the  judgment  ahall  be  final.  No  judgment 
by  a  department  shall  become  final  until  the  ezpiiation  of  the 
period  of  thirty  days  aforeeaad,  unless  approved  by  the  chief 
justice,  in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in  Bant  at 
any  time,  and  shall  be  the  presiding  justice  of  the  court 
when  so  convened.  The  concurrence  of  four  justices  present 
at  the  aigoment  shall  be  necessary  to  pronounce  a  judgment 
in  Bank;  but  if  four  justices,  so  present,  do  not  concur  in  a 
judgment,  then  all  the  justices  qualified  to  sit  in  the  cause 
shall  hear  the  argument ;  but  to  render  a  judgment,  a  con- 
currence of  four  judges  shall  be  necessary.  In  the  determina- 
tion of  causes,  all  decisions  of  the  court  in  Bank  or  in  de- 
partments shall  be  given  in  writing,  and  the  grounds  of  the 
decision  shall  be  stated.  The  chief  justice  may  sit  in  either 
department,  and  shall  preside  when  so  sitting,  but  the  justices 
assigned  to  each  department  shall  select  one  of  their  number 
as  presiding  justice.  In  case  of  the  absence  of  the  chief  . 
justice  from  the  place  at  which  the  court  is  held,  or  his  in- 
ability to  act,  the  associate  justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  chief  justice  during  such  abeenoe  or  inabilitj  to  act 
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Section  1.  The  Supreme  Court  of  the  State  of  California 
shall  immediately  upon  the  ezpinilion  of  the  tenn  of  office 
of  the  present  Supreme  Court  CommisBionerB  iq;>point  five 
persons  of  legal  learning  and  personal  worth  as  Commission- 
ers of  said  Court.  It  shall  be  the  duty  of  said  Commissioners, 
under  such  rules  and  regulations  as  said  Court  may  adopt,  to 
assist  in  the  performance  of  its  duties  and  in  the  disposition 
of  the  numerous  causes  now  pending  in  said  Court  unde- 
termined. The  said  Commiaaionera  shall  hold  office  for  the 
term  of  two  years  from  and  after  their  appointment,  during 
which  time  they  shall  not  engage  in  the  practice  of  the  law. 
They  shall  each  receive  a  salary  equal  to  the  salary  of  a 
Judi^e  uf  said  Court,  payable  at  the  same  time  and  in  the 
same  manner.  Before  entering  upon  the  discharge  of  their 
duties  they  shall  each  take  an  oath  to  support  the  Constitu- 
tion of  the  United  States,  and  the  Constitution  of  the  State 
of  California,  and  to  faithfully  dischaxge  the  duties  of  the 
office  of  Commissioner  of  the  Supreme  Court  to  the  best  of 
their  ability.  The  said  Court  shall  have  power  to  remove  any 
and  all  members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies  iu 
said  Commission  shall  be  hlled  in  like  manner. 


uiyiu^uu  Ly  Google 


SVFEBIOE  COTJBT  JUDGES. 


W.  E.  GREENE  Oakland,  Alameda. 

S.  P.  HALL  Oakland,  Alameda. 

JOHN  ELLSWORTH  Oakland,  Alameda. 

F.  B.  OGDEN  Oakland,  Alameda. 

N.  D.  ARNOT  Markleeville,  Alpine. 

R.  C.  RUST  Jackson,  Amador. 

JOHN  C.  GRAY  Oroville,  Butte. 

C.  V.  GOTTSCHALK  San  Andreaa,  Calaveras. 

H.  M.  ALBERT  Colusa,  Colusa. 

WUiLIAM  a  WELLS  Marlines,  Contra  Costa. 

F.  A.  CUTLER  Crescent  City,  Del  Norte. 

M.  P.  BENNETT  Placerville,  El  Dorado. 

H.  Z.  AUSTIN  Fresno,  Fresno. 

GEO.  C.  CHURCH  Fresno,  Fresno. 

OVAL  PIRKEY  WUlows,  Glenn. 

G.  W.  HUNTER  Eureka,  Humboldt. 

E.  W.  WILSON  Eureka,  Humboldt 

W.  A.  LAMAR  Independence,  Inyo. 

J.  W.  MAIION  Bakersfield,  Kern. 

M.  L.  SHORT  Hanford,  Kings. 

R.  W.  CRUMP  Lakeport,  Lake. 

FRANK  A.  KELLEY  Susanville,  Lassen. 

B.  N.  SMITH  Los  Angeles,  Los  Angeles. 

N.  P.  CONREY  •  Los  Angeles,  Los  Angeles. 

WALDO  M.  YORK  Los  Angeles,  Los  Angeles. 

D.  K.  TRASK  Los  Angeles,  Los  Angeles. 

LUCIEN  SHAW  Los  Angeles,  Los  Angeles. 

M.  T.  ALLEN  Los  Angeles,  Los  Angeles. 

W.  M.  CONLEY.  Madera,  Madera. 

F.  M.  ANGELLOTTI  San  Rafael,  Marin. 

J.  M.  CORCORAN  Mariposa,  Mariposa. 


Digitized  by  Google 


SuPB&iOB  Court  J udqb.  Iz 

JAMES  M.  MANNON  Ukiah,  Mendocino. 

B.  N.  RECTOR  Merced,  Merced. 

J.  W.  HARRINGTON  Alturas,  Modoc. 

W.  H.  VIRDEN  Bridgeport,  Mono. 

A.  DORN  SalinaB  City,  Monterey. 

E.  D.  HAM  Napa  City,  N^ml 

FRANK  T.  NILON  Nevada  City,  Nevada. 

JOHN  W.  BALLARD  Santa  Ana,  Orange. 

J.  E.  PREWITT  Auburn,  Placer. 

C.  E.  McLaughlin  Quincy,  Plumas. 

J.  S  NOYES  Rivenide,  Rivenide. 

PETER  J.  SHIELDS  Sacramento,  Sacramento. 

JOSEPH  W.  HUGHES  Sacramento,  Sacramento. 

E.  C.  HART  Sacramento,  Sacramento. 

M.  T.  DOOLING  Hollister,  San  Benito. 

JOHN  L.  CAMPBELL  San  Bernardino. 

FRANK  F.  OSTER  San  Bernardino, 

E.  S.  TORRANCE  San  Diego,  San  Diego. 

N.  H  OQNKLIN...  San  Diego,  San  Diego. 

JAMES  y.  OOFFEY  San  Frandeco. 

WM.  P.  LAWLOR  San  Francisco. 

T.  F.  GRAHAM  San  Francisco. 

J.  C.  B.  HEBBARD  San  Francisco. 

F.  H.  DUNNE  San  Francisco. 

CARROLL  COOK  San  Franeiaoo. 

JOHN  HUNT  San  Frandaoo. 

F.  H.  KERRIGAN   .San  Franeiaoo. 

M.  C.  SL08S  San  Francisco. 

F.  J.  MURASKY  San  Francisco. 

J.  M.  TROUTT  San  Francisco. 

JAMES  M.  SEAWELL  San  Francisco. 

J.  H.  BUDD  Stockton,  San  Joaquin. 

E.  I.  JONES.  Stockton,  San  Joaqoin. 

E.  P.  UNANGST  San  Ltiis  Obispo. 

GEORGE  H.  BUCK  Redwood  City,  San  Mateo. 

W.  S.  DAY  Santa  Barbara,  Santa  Bjvrbara. 

M.  H.  HYLAND  San  Jose,  Santa  Clara. 

W.  G.  LORIGAN  San  Joee,  Santa  Clara. 

A.  L.  RHODES  San  Joae,  Santa  daim. 


Digitized  by 


z 


Superior  Court  Judges. 


LUCAS  F.  SMITH  Santa  Onis,  Santa  Cruz. 

EDWARD  SWEENY  Redding,  Shasta. 

STANLEY  A.  SMITH  Dowuieville,  Sierra. 

J.  S.  BEARD  *  Yreka,  Siskiyou. 

A.  J.  BUCKLES  Fairfield,  Solano. 

A.  G.  BURNE  TT  Santa  Rosa,  Sonoma. 

S.  K.  DOUGHERTY  Santa  Rosa,  Sonoma. 

W.  0.  MINOR  •  Modesto,  Stanislaus. 

EDWIN  A.  DAVIS  Sutter  and  Yuba  Counties. 

JOHN  F.  ELLISON  Red  Bluff,  Tehama. 

T.  E.  JONES.  Weaverville,  Trinity. 

W.  B.  WALLACE  Visalia,  Tulare. 

G.  W.  NICOL  Sonora,  Tuolumne. 

B.  T.  WILLIAMS  San  Buenaventura,  Ventura. 

E.  K  GADDIS..^.....^  Woodland,  Yolo. 


uiyiu^uu  Ly  Google 


TABLE  OF  CASES. 


Alunedft  Macidamliliig  Oompaay  t.  Pringla   226 

AlferiU  T.  Seott   474 

Allen,  Woodham  v   I'J^ 

American  Type  Founders'  Company  v.  Packer  

Anderson,  Senior    290 

Angus  V.  BrowTiing   502 

Ash  ton  V.  Heggerty   510 

Bair     Watkine  MO 

Baker      Jefferda  xvui 

Baker  t.  Southern  CUifomia  Railway  Company   113 

Bank  of  Ukiah  t.  Mohr  268 

Bank  of  Ukiah  v.  Koed  xviii 

Bank  of  Woodland  v.  Christie  xviii 

Bartlett  v.  Mackey   181 

Barton,  Hawk,  v   654 

Barton,  Meyerink  y  xviii 

Bates  V.  Halstead   62 

Beck     Pasadena  Lake  Vineyard  Land  and  Water  Company   60 

Behlow     Southern  Paciflo  Railroad  Company   16 

Behrens,  Estate  of  416 

Bene,  People  y   160 

Berg  v.  Dod^e.......  •••••  •  •••  xviii 

Black  V.  Ililliker   100 

Blunienthal  v.  Greenberg  384 

Breen,  People  v   72 

Brill  V.  De  Turk   241 

Brown,  People  t  «  •  •••601 

Browning,  Angus  ▼  602 

Bosqr      Moraga  686 

Butler  T.  Gosling  422 

Byrne  t.  KoQrath   316 

California  Insurance  Company,  Eureka  Mercantile  Company  v....  153 

Canirnzind  v.  Kampfen   596 

Campbell,  In  re   3S0 

Chandon,  Greenwood  t  xviii,  4G7 

Chrlstis*  Bank  of  Woodland  t  xviii 

City  and  County  of  San  Francisco,  Nieol  ▼  288 

City  of  Los  Angeles  t.  Hanee  278 

atf  of  Sis  Di^go^  Meyer  ▼   60 

(xi) 


uiyui^uu  Ly  Google 


xii  Tabls  ov  Casbs. 

Clarke,  People  v  642 

Cliae,  Woodham  v  •  497 

Coburn,  Comity  of  San  Bfateo  ▼   632 

Coehran,  State  Loan  and  Tnirt  Oompany  ▼  246 

Coit  T.  Westom  Union  Telegraph  Company  967 

Cole,  People  t   13 

Corral itos  Co-operative  Drying       Canning  Company,  In  re  570 

('ounty  of  Mono  v.  Flanagan  106 

-  County  of  San  Mateo  v.  Coburn..  631 

County  of  Sutter  v.  McGriff   124 

Cresta,  Raspadori  t   10 

Grouse  v.  Peterson   169 

Crow  ▼.  San  Joaqnln  and  Kings  Bint  Ounl  aaA  Irrigation  Com- 
pany  800 

Curl  ▼.  Curl  688 

Curry,  People  ex  rel.  Attorney  General  v   82 

Curtin  t.  Salmon  River  Hydraulic  Qold  Mining  and  Ditch  Company  846 

Dagno,  Hadley  t  »•••••  207 

Davis  V.  Schweikert   143 

De  Turk,  Brill  ▼  241 

T^odL'c.  Bprg  V  ,  ••••••  xviii 

Doe,  Patterson  v   333 

Donnelly  v.  Kolly  ,*  xviii 

Duke  V.  Huntington  272 

EachuR  V.  J.o^  AriL't'los  492 

Easton,  Eldridgc  &  Co.,  Sutro  V  •  •   33!) 

Ellis  V.  JefTerds   478 

Emerson,   People  v   662 

Eppinger  v,  Scott.  276 

Esoondido  High  School  District  of  San  Diego  T.  Bicondldo  Semi- 
nary of  University  of  Southern  California   128 

Escondido  Seminary  of  Univenity  of  Southern  California,  Escon- 

dido  nifrh  School  District  of  San  Diego  t   128 

Efltatr^   of  Behrens  ••••   416 

T>tat('  of  Kendrick   360 

Estate  of  Krucrcr   xvill,  021 

Eureka  Mercantile  Company  v.  California  Insurance  Company....  163 
Ex  parte  Fedderwits  xviii 

Farmers'  Ditch  Compnny,  Wallace  v  678 

Fanners'  Exchange  Bank  of  San  l^  inardino  v.  Purdy  45.5 

Farmers'  Union  and  Millin^j  Coni{>any,  Pope  v   139 

Faulkner  v.  First  National  Bank  of  Santa  Barbara   238 

Fedderwitz,  Ex  parte  j:viii 

Fiftdd     Spring  Valley  Water  Works  862 

First  National  Bank  of  Santa  Barbara,  Fiulkner  T  268 

Ikumoto  T.  Marsh  88 


Digitized  by  Google 


Tablb  OF  Ga8X8.  *  xiii 


Flanagan,  County  of  Mono  T  •  •  ICS 

Frahm  v.  Walton  306 

Frantz  v.  Harper   ••••  •  •  xviii 

Freiermuth  v.  Steiglemon  •  3U2 

CtaUado     BoMh  889 

GMMkhl  T.  Wair   287 

Garibaldi  Grora  No.  71,  ete..  Grand  Grova  of  Unitad  Andaat  Order 

of  Dmida  of  California  ▼   116 

Garig  v.  Loveland  612 

Goldaworthy,  Peopla  T.  •  •••••  600 

Gosling,  Butler  v   422 

Grand  Grove  of  United  Ancient  Order  of  Druids  of  California 

V.  GaribaMi  Grove  No.  71,  etc   116 

Green  v.  Pacitic  Lumber  Company   435 

Green  y.  ThomUm  •  •  •«  482 

Greenberg,  Blwwewthal  ▼  884 

Graoiwood  t.  Chandoa  zriil,  487 

Grinabj     Jefferda  zviii 

Hadley     Dague  •  207 

Halstead,  Bates  r   62 

Hance,  City  of  Loa  Angeles  v  278 

Harper,  Franta  T  xviii 

Harrington,  Horan  t...««  142 

Hartman,  Faopla  t  487 

Hatcher,  May  T  827 

Hawit  T.  Barton   654 

Hays      Windflor  230 

Hearst  Mize  v  •   630 

Heggerty,  Ashtoo,  ▼  •  •••   516 

Heney,  Ryland  ▼   426 

Hilliker,  Black  v   190 

Hoban      Ryan   96 

HoOoway  y.  Paeadeaa  and  Faeifle  Bailway  Company  177 

Horan  t.  Harrington   142  . 

Huntlej     San  Franeieoo  Sayinga  Union   46 

Huntington,  Dnka  t  272 

In  re  Campbell    380 

In  re  Corralitos  Co-operative  Drying  and  Canning  Company   570 

In  re  Levy  ft  Schwalft  •  282 

In  re  Wharton   •  486 

.TefTerds.  Baker  r  xriii 

Iffff^T^'*,  Kllifl  T  ••••••  478 

JefTerds,  Grimsby  ▼  ,  .xriii 

JeflTerds.  Jolinsnn  v  xriii 

JeiTerds,  McPhail  ▼   480 

Jefferda.  Manftl  T  zriil 

Jeneen,  Wooda  ▼  200 


Digitized  by  Google 


xiv  Table  of  Cases. 

Johnaoo      Jefferda  •  xHii 

Kampfen,  Camonzind  ¥••••••••••••«••••••  •   59G 

Karnes,  Wheeler  v   618 

Kelly,  Donnolly  v  xviii 

Kendrick,  EsUte  of    360 

Kent  T.  Saa  Franeiaoo  Savings  Union  401 

Kerr  t.  Superior  Court  189 

Kimmell  t.  Skelly   655 

Klotz,  Schmidt  y   223 

Kniger,  Estate  of  XTiii»  021 

Lain  Shore  Cattle  Company  t.  Ifodoe  Land  and  Livestock  Com- 
pany  669 

Leavitt,  Marsteller  ▼  ••••   140 

Lcipsic,  People  v  xviii 

Levy  &  Schwab.  In  re   282 

Long,  Williams  v   58 

Loa  Angeles,  Eadiut   492 

Loveland,  Oerig  ▼..  512 

Lueas  t.  Provines  270 

Machado,  People  t  •  xviii 

Mackey,  Bnrtlott  v   181 

Maddf-n.   Mitrlidl   v  Xviii 

Madden,  Murphy  v  •  674 

Marsh,  Fkunmto  v   66 

Marsteller  v.  Leavitt    149 

Martin  v.  Soutlieni  Paelfic  Company   285 

Mathens,  Towle  ▼  674 

May  T.  Hatcher   627 

MeConnick  v.  Stockton  and  Tuolumne  Comity  Railroad  Company. .  100 

McGrath,  Byrne  v  ••••••••••   316 

McGriff,  County  of  Sutter  ▼   124 

McNeil,  Spader  v   600 

McPhail  V.  JefTerds   480 

Merani,  Rauer  v   616 

Merritt  v.  JefTerds  xviii 

Meyer  v.  City  of  San  Diego  •   00 

Meyer,  Steinberger  t.  160 

Meyerink  v.  Barton  xviii 

Mines.  Wall  v  Xvill,  27 

Mitchell  V.  Madden  ,  xviii 

Mize  V.  Hearst   630 

^fodoc  Land  and  Livestock  Company,  Lake  Shore  Cattle  Company  v.  669 

Mohr.  Bank  of  Ukiah  v   268 

Moore  v.  Moore   110 

Moore  t.  Morrison   80 

Moraga,  Boaey  v  686 

Morrison*  Moore  v   80 


uiyui^uu  Ly  Google 


Table  op  Cases.  xv 


Moss,  Odell  ▼   352 

Murphy  T.  Madden   674 

Murphy     pAcUk  Bank  642 

Murphy,  PMtland  Cradcer  Gompaay  ▼  640 

Napthaly  y.  Rovegno  ••••   630 

Newlove  v.  Pond  ••••••   342 

Nicholson  v.   Kandull   Bankinjr  Company   5'A'i 

Nicol  V.  City  and  County  of  San  Francisco   288 

Kicoll  V.  WeldoB   666 

Obenneyer  v.  Patteraoil  631 

O  Brien  v.  O'Hrien  400 

O'Brien,   People  ▼  ••••••••••••••••••••  ••••••  1 

O  Brien  v.  Perry    626 

Odell  V.  Mos3   352 

Oua,  Parker  ▼   322 

Pacific  Bank,  Murphy  v  642 

Pacific  Electric  Motor  Company,  Wales  v.,.,,,.......,  ,,,,  521 

Pacific  Improvement  Company,  People  T...«.  442 

Pacific-  Lumber  Co.,  Green  v   435 

Pacific  Mutual  Life  Insurance  Company  of  California,  Rtoiit  v....  471 

Pacific  Paving  Co.  t.  Reynolds  xviii 

Packer,  American  Type  Foundera'  Company  t  469 

Parlcer      OUa  322 

Paaadena  and  Padfie  Railway  Company,  Holloway  y   177 

Pasadena  Lake  Vineyard  Land  and  Water  Company,  Beek  y   60 

Patterson      Doe   33:? 

Patterson,  Oberraeyer  T  631 

People  V.  Bene  •  150 

People  V.  Breen   72 

People      Brown   591 

People  T.  Clarke   642 

People       Cole  ,   13 

People  ex  rel.  Attorn^  General  t.  Curry   82 

People  T.  Emerson  662 

People     Goldsworthy  ^   600 

Ptople  T.  Hartman  .••   487 

People  V.  Leipsic  ••  xriii 

People  V.  Machado  ....xviii 

(N  ople  V.  O'Brien   1 

People  V.  Pacific  Improvement  Company   442 

People  ex  tel.  Trisby  v.  Reclamation  District  No.  666....   607 

People       Rushing  440 

People     Warren  678 

People  ▼.  Warren  68.3 

Perry,  O'Brien  T..*.   52" 

Peter<«on.  Crou<te  ▼   1G9 

Phelan  v  Quinn   374 

Phillips  V.  Sanger  Lumber  Company  431 


xvi  Table  of  Cases. 

Pool,  Waters  ▼   136 

Pond,  Xowlove  y  342 

Pope  V.  Farmers'  T  nion  Milling  Co  •  139 

Portland  Cracker  ( 'omiiaiiy  v.  Murphy  •  649 

Pringle,  Alameda  Macadamizing  Company  v   226 

'Proctor  V.  Southern  California  Bailway  Company   20 

ProviiiM,  Lucas  t  270 

Puidj,  FaxiDen'  Exchange  Bank  of  Saa  Bernardino  t  466 

Quinn,  Fhelan  t  674 

Quirk  T.  Roonej  ••••«  •  60S 

Bandall  Banking  Company,  Nicholson  t   63S 

Baspadori  ▼.  Creeta   10 

Knuer  v.  Merani   ••••••••••••••  610 

Reclamation  District  No.  656»  People  6Z  reL  Thisby  T  007 

Keed.  Bank  of  Ukiah  v  .xviii 

Pacific  Paving  Co.  T..  XViii 

Roach,  Galindo  v   380 

Rooney,  Quirk  y   505 

Royegno,  Napthaly  T*. •••«•••••••.•••«•••••••••••••••  ••  689 

Bttsiiing»  Poqpla  t  •  440 

Ryan,  Hobaa  t  ,.  •••  06 

Ryland  t.  Heney  426 

Salmon  Rivor  HydimuUe  Gtold  Mining  and  IMtch  Cmnpaqy,  Onr- 

tin  y   345 

San  Francisco  Savings  Union,  Huntley  T.««». 46 

San  Francisco  Savings  Union,  Kent  y   401 

Sanger  Lumber  Company,  Phillips  y   431 

San  Joaquin  and  Kings  River  Canal  and  Irrigation  Company, 

Crow  T  300 

■  Savage^  Tevis   ••«  411 

Sehmidt  t.  Kloki  :  228 

Schweikert,  Davis  ▼  •   143 

Schweikert  y.  SeaTCJ  •  •  rviii 

Scott,  Alferitz  y  •   474 

Scott,  Eppinger  v  275 

Seavev,  Schweikert  y  xyiii 

Seller's  Commission  Company,  Whitney  k  Co.  t   188 

Senior  t.  Anderson  •  ••••  200 

Skelly,  Kinmiell  t  655 

Southern  Calif omia  Railway  Oonipany,  Baker  ▼  113 

Sdttthera  California  Railway  Company,  Proctor  T   20 

Southern  Pacific  Company,  Martin  y   286 

Southern  Pacific  Railroad  Company,  Behlow  ▼   16 

Spader  y.  McNeil   500 

Spring  Valley  Water  Works.  Fifield  y....   552 

State  I>oan  and  Trust  Company,  v.  Cochran  246 

Steigleman.  Freiermufh  v  302 

Steinberger       Meyer  166 


Table  of  Casbb.  xvii 

s 


Stockton  and  Tuolumne  County  Railroad  Company,  McCornaick  v..  100 

Stout  V.  Pacific  Mutual  Life  Insurance  Company  of  California....  471 

Souperior  Court,  Kerr  v   183 

Superior  Court  oi  the  County  <^*San  Diego,  Work«  t   304 

Sntffo  T.  BmIoii,  Bldridge  4  Op   3S9 

T«Tta      Bm^  411 

Thornton,  Green  ▼  •  •  482 

Towto      llAtheus  574 

Wales  y .  Paci fic  £lectric  Motor  Compaay  621 

Wall  V.  Mines  zviii,  27 

Wallace  v.  Farmers'  Ditch  Company   578 

Walton,  Frahm  ▼   396 

Wuren,  People  T  •••••«   678 

Warren,  People  t...«  ••••••  •  683 

Waten  t.  Pool  136 

Watkins.  Bair  ▼  640 

Weir,  Ganahl  v  ,  ,  237 

Weldon,  Niwll  v  660 

Western  Union  Telegraph  Company,  Coii  ▼••••«•••••  657 

Wharton,  In  re   486 

Wlieeler  v.  Karnes   618 

WhIU  T.  White  697 

Whitney  4  Co.  v.  Sellera'  CommiMion  Company....  188 

Williams  t.  Long   68 

Windsor,  Hays  t   S80 

Woodham  ▼.  Allen   194 

Woodham  ▼.  Cline   ••  ••  407 

Woods  V.  Jensen  200 

Works  T.  Superior  Court  of  tiia  County  of  Saa  Di^  804 


Digitized  by  Google 


CASES  NOT  BEFOETED. 


Bank  of  Ukiah  v.  Reed.    Order  refusing  to  set  aside  a  default  and 
judgment  thereon  afBrmed,  the  evidence  being  conflicting.... 

8.  F.  Now  1642 

Bank  of  Woodland  t.  duriatie.  Order  rafuaiog  to  appoint  a  re- 
oeiver  aflSnned  on  the  authority  of  Bimpaon  Fci^guaon,  112 
CSaL  180;  Modesto  Bank  v.  Owens,  121  Cal.  223  S.  F.  No.  1632 

Berg      Dodge.    Judgment  affirmed  on  the  authority  of  Union 

Sheet  Metal  W  orks  v.  Dodge,  129  Cal.  390  L.  A.  No.  376 

DonnoUy  v.  Kelly.  Judgment  and  order  affirmed,  in  an  action  to 
recover  damages  for  negligence,  the  evidence  being  conflict- 
ing  S.  F.  No.  1669 

Batata  oi  &uger.  Deerae  fwrvntd  on  the  authority  of  Eatata  of 

Kruger,  130  Cal.  621  8.  F.  No.  768 

Bz  parte  Feddenrits.  Prisoner  remanded  GHm.  No.  636 

P^antE     Harper.  Judgment  and  order  refusing  a  new  trial  af- 

finned,  upon  a  review  of  the  evidence  and  findings.  .8.  F.  No.  2103 

Greenwood  v.  Chandon  (Two  Cases).  Judgment  and  order  af- 
firmed agreeable  to  stipulation,  on  the  authority  of  Green- 
wood V.  Chandon,  1.30  Cal.  467  S.  F.  No.  1712 

Johnson  V.  Jefferds;  Baker  y.  Jefferds;  Merritt  v.  Jefferds;  Grims- 
by T.  Jefferds.  Judgments  and  orders  afl^j-med  in  pursuance 
of  atipulation,  on  the  authority  of  Ellia  t.  Jefferds,  130  OaL 
478   Sac.  Noa.  770,  771,  701,  762 

Meyerink  t.  Barton.  Judgment  in  fkvor  of  the  plaintiff,  in  an  aa- 
tion  for  breach  of  warranty  of  quality  of  gooda  sold,  afRrmed 
upon  a  review  of  the  eridence  S.  F.  No.  1671 

Mitchell  V.  Madden.    Appeal  dismissed  on  the  authority  of  McEI- 

downey  v.  Madden.  124  Cal.  108  Sac.  No.  704 

Pacific  Paving  Company  v.  Reyonlds.  Judgment  reversed  on  the 
authority  of  City  Street  Improvement  Co.  v.  Babcock,  123  Cal. 
206   &  F.  No.  1666 

People  T.  Leipsie.  Judgment  eonvieting  the  defendant  of  ambe» 
dement,  and  order  refusing  a  new  trial,  rarevsed  upon  a  re- 
view of  the  evidence  Crim.  No.  666 

Petite  ▼.  Machado.  Judgment  convicting  the  defendant  of  grand 
larceny  affirmed  upon  a  review  of  the  indictment,  instruc- 
tions, and  evidence   Crim.  No.  666 

Schweikert  v.  Seavey.  Judgment  and  order  affirmed  upon  a  re- 
view of  the  evidence  S.  F.  No.  1636 

Wall  ▼.  Minea  (Three  Oases).  Judgments  and  Older  afilrmed  on 

the  authority  ol  WaU  t.  Mines,  130  OaL  27  

8.  F.  Noa.  2314,  2316,  2823 

(xriU) 


uigu.^co  Ly  Google 


CASES  APPBOVED.  DISAPPROVED.  CUTICISED 

AND  DISTINGUISHED. 


Doiy  T.  Helm,  SO  Oal.  188.  Diitingoished  •   M 

Howell  T.  Howell,  104  Cal.  4S.   Approved  410 

Kidwell  y.  Brnmmagim,  32  Cal.  436.   DiatinguislMd  172 

People  T.  Cronin,  34  Cal.  193.   Disapproved  ••••••••••••••  7 

People  V.  District  No.  551,  117  Cal.  114.    Approved  609 

People  V.  Harris,  29  Cal.  678.    Distinguished  491 

PeopUT.  Yereneaeneckockocikh off,  129  CaL  497.  Approved. 8 


uiyiu^uu  Ly  Google 


TABLE  OF  CASES  CITED. 


Adams  v.  Crawford.  116  Cnl.  405   641 

Ager  V.  Duncan.  50  Cal.  325   234 

Aiken  ▼.  Western  Union  Tel.  Co.,  6  8.  C.  871   664 

Alexander  v.  Central  Lumber  etc.  Co.,  104  CSaL  632  ,  25 

Anderson  y.  Du  Urioste,  96  Cal.  404    213 

Anderton     Aronson,  3  How.  Pr.  216  350 

Andrews      Androws.  120  Cal.  184   630 

Andrews  v.  Glenvillc  Woolen  Co..  50  N.  Y.  282   400 

Angel  V.  Commonwealth,  2  Va.  Caa.  231  4 

Amga  ▼.  VillanMi*  85  Cal.  101  267 

Asevado  v.  Orr,  100  (^al.  203   103 

Asevado  v.  Orr,  100  Cal.  299   398 

A<»hleT  V.  Kinnan.  2  N.  Y.  Supp.  574   350 

Ashton  V.  Hevdenfeldt,  124  Cal.  14   619 

Askow  V.  Haie  County.  54  Ala.  639  637 

Atchison  v.  Peterson.*  20  Wall.  514  302 

Aurora  y.  West,  7  Wall.  84,  102  Oil 

Babeock  v.  Coodrioh.  47  Cal.  488.  500   127 

Baldwin  v.  Van  Deusen,  37  X.  Y.  489   103 

Baldwin  y.  Zadi^.  104  Cal.  594  99i,  383 

Ballerno  v.  Bigolow.  90  Cal.  503   90 

Bank  of  Ukiah  t.  Petaluma  Sav.  Bank,  100  CaL  601   468 

Banta  y.  Siller,  121  Cal.  414   41 

Barcroft  v.  Roberts.  91  N.  C.  363   262 

Bnr field  v.  State,  29  Ga.  127   453 

Barnes  v.  Barnes,  95  Cal.  171   639 

Barnhart  y.  Bdwards,  111  Cal.  428   641 

Barry  v.  Barrv.  56  Cal.  10   50f 

Barry  v.  Superior  Court,  01  Cal.  486....   600 

Ba toman  v.  Colj^n.  Ill  Cal.  686   446 

r  i'iraan  y.  Ross.  167  U.  S.  548   210 

I'.raton  V.  Koid.  Ill  Cal.  484   393 

Beeson  v.  Green  Moimtain  Co.,  67  Cal.  20   625 

Bell  y.  ThompMm,  10  Cal.  706   600 

Bonkert  v.  Bmkort,  32  Cal.  468   577 

Bentley  v.  Robson,  117  Mich.  691   199 

Berka  v.  Woodward.  125  Cal.  119   113 

Bernere  v.  South  British  etc.  Ins.  Co.»  66  OaL  386   126 

Bernstein  v.  Downs,  112  Cal.  205   525 

Bibend  v.  Kreutz,  20  Cal.  110  ,  277 

Bi<;^  V.  Lloyd,  70  Cal.  447  i  642 

Boot  V.  Hall,  105  Cal.  413  621 

Bovee  V.  Trustees  M.  E.  Church,  46  Md.  360   39 

Bovne  v.  Ryan,  100  Cal.  265   185 

Brackett  v.  BaJMgas,  99  Cal.  627   599 

Brackett  v.  Banegas,  116  Cal.  278   514 

Bride  v.  Oshkosh,  71  Wis.  363   441 

BridM     Stephens,  132  Mo.  638  £62 

(«) 

Digitized  by  Google 


Table  of  Casbs  Citbd.  xxi 


BriMm  V.  Briflon,  75  Cal.  828   357 

Broder  v.  Natoma  Water  etc.  Co^  101  Gal.  274   29fi 

Brooks  V.  Farington.  117  Cal.  219   236 

Brown  v.  Jonka.  98  Cal.  12   227 

Brown  v.  Johnson.  45  Cal.  76  ,   266 

B\ioll  V.  Buckin<iham.  10  Town.  284  •   3.50 

Buell  V.  Emerich,  86  Cal.  116.1   668 

Burke  ▼.  KoA,  76  C*l.  356  .«   266 

Burkett  v.  Burkctt,  78  Cal.  310   303 

Burnett  ▼.  Llewelyn.  32  Pac.  Rep.  702    227 

Burton  v.  Stevens,  24  Vt.  131   262 

Bush  ▼.  Bamett,  96  Cal.  202   179 

Bustamentc  v.  Stewart.  55  Cal.  115   194 

Butler  V.  Hyland,  80  Cal.  676   357 

Butte     Wood,  37  N.  Y.  817   350 

Byrab  ▼.  B^rn^  118  OaL  294   318 


California  Imp.  Co.  v.  Reynolds,  128  Cal.  88.'  216 

Campbell  v.  Freeman,  99  Cal.  547   407 

Carey  v.  Philadelphia  etc  Petroleum  Co.,  33  Cal.  004  539 

OarpMsntier     Hut,  5  Oal.  406.....    277,  600 

Carpy  v.  Dowdell,  115  Cal.  683...  539 

Case  V.  Caae,  17  Cal.  508   490 

Caghman  ▼.  Root,  89  Cal.  373   326 

Chamberlain  v.  Pacific  etc.  Co.,  54  Cal.  103   104 

Chandler  v.  Jost,  96  Ala.  596   372 

Chapin  v.  Broder,  16  Cal.  403  ,   390 

Chicago      HneiMibieii,  85  III.  594...'   314 

Chideater  v.  Cons<nlidnted  etc.  Co.,  59  Cal.  202   141 

Chipman  v.  Morrill,  20  Cal.  130  **  33g 

City  Carpet  etc.  Works  v.  Jones.  102  Cal.  500,  510  !!!!!!!!!  126 

Clay  V.  Walton,  9  Cal.  328,  333   413 

Clements  v.  McGinn,  33  Pac.  Rep.  920  370 

Cleveland  v.  Tripp,  13  R.  I.  50  *  220 

Cody  V.  Murphy,  89  Cat  528   "  430 

Cole's  Will,  49  Wis.  181   365 

Collins  V.  Driacoll,  69  Cal.  650  12 

Commonwealth     Mash,  7  Met.  472  !!!!!!!!  491 

Commonwealth  v.  Tewksbuiy,  11  Met.  55  i. !!!!!!!! 

Commonwealth  v.  Thompson,  6  Allen,  592  "**  401 

Connor  v.  Southern  Cal.  Motor  Road  Co.,  101  Cal  4'>h 625 
Consolidated  Channel  Co.  ▼.  Central  I>ke..R.  R.  Co.,  51  Cal.  269  634 

1  onloy  V.  Calaveras  County,  121  aL  488   atI 

Cooper  V.  Miller,  113  Cal.  238    To^ 

Cooper  T.  Pena,  21  Cal.  404   ^2Q 

Coniklin  v.  Egerton,  21  Wend.  429   i^J 

Copeland  v.  Johnson  Mfg,  Co.,  47  Hun,  235  iil 

County  of  Inyo  v.  Erro,  119  Cal.  119   ^ 

County  of  Siskiyou  v.  Oamlidi,  110  Cal.  94   12,5  ril 

County  of  Sonoma  v.  Crozier,  118  CaL  680   1M 

County  of  Tulare  v.  Jefferds,  118  Cal.  361  ia? 
Cox  V.  NoTthTOtem  Stage  Co.,  1  Idaho,  37G,  380.!!!! Tno 

Cojne  V.  Ronnie,  97  Cal.  570,  590     iX'l 

Crandall  v.  Woods.  8  Cal.  136  

Crane  v.  French,  38  Miss.  631  S?' 

Crane  v.  McCormick,  92  Cal.  176  shiI 

Cromwell  v.  County  of  Sacramento,  94  U.  8.  SSs!!!! SSa 

Crowley  v.  Qenessee  Co.,  66  Cal.  273   Jl; 

CummingB  v.  Cunimings,  75  Oal.  434  .  Jxi 

Curtin  v.  Western  Union  Tel.  Co.,  38  N.  Y.  Supp.'58!!!! Iw? 

Curtis  V.  Bachman,  110  Cal.  433  ,  , 

Curtis  V.  Bachman,  110  Cal.  438  


uiyui^iuu  Ly  Google 


xxii 


Table  of  Cases  Cited. 


Gushing  ▼   Pircg.  124  Cal.  663    418 

Daniel  V.  Board  of  Commrs..  74  N.  C.  497   252 

Dashicl  v.  Slinfjorlnml.  GO  Cal.  653   08 

Dean  v.  Davi«».  :A  Tal.  406   01? 

De  La  Granyo  v.  Soiitlnvestcrn  Tel.  Co.,  25  La.  Ann.  383   lH'tA 

Dennison  v.  Chapman.  105  Cal.  447  .   207 

De  Rutte  v.  New  York  etc.  Tel.  Co..  1  Daly,  556;  30  How.  Pr.  403..  OCA 

De  Thomas  v.  VVitherbv,  .61  Cal.  92   20C 

De  Uprey  v.  Do  ITprey.  27  Cal.  330   182 

Dimond  v.  Saundcrson.  103  Cal.  97   357 

Dook  V.  Boyd  03  Pa.  St.  92   415 

Dodd  V.  No'rri3.  3  Camp.  519........  , , » .  6 

polbeer  v.  Livingston.  100  Cnl.  617,  621  395,  539 

Donald  v.  Brals.  07  Cal.  390.  405..   588 

Dow  V.  Ro88.  90  Cal.  562   391 

Dowling  V.  Polack.  18  Cal.  625   398 

Doyle  V.  Callagan.  67  Cal.  \ni   267 

Doyle       Miy.ner.  42  Mich.  332......   39 

Duncan  v.  Times-Mirror  Co.,  109  Cal.  005   620 

Dusy  V.  Helm.  59  Cal.  188   69 

Duvall  V.  Meyers,  2  Md.  Ch.  401   530 


EachuB  V.  Lob  Angelea  etc.  Ry.  Co.,  103  Cal.  614   495 

Edgar  v.  Stevenson    70  Cal.  286.   655 

Ellig  v.  American  TeL  Co..  96  Maas.  226.  238   663 

ElliBon  V.  Jackaon  Water  Co.,  12  Cal.  542.  553    413 

Emeric      Alvarado.  90  Cal.  444   132 

Estate  of  Boland.  55  Cal.  310   40 

Estate  of  Calkins.  112  Cal.  296   372 

Estate  of  Carpenter.  94  Cal.  406   865 

Estate  of  Krujier.  123  Cal.  391......   622 

Estate  of  Scntt,  128  Cal.  57     365 

Ex  parte  Fkumoto.   120  Cal.   316..  68,  71 

Ex  parte  Jones.  103  Cal.  397   309 

Ex  parte  Miller.  109  Cal.  662......   382 

Ex  parte  Sthmitt.  71  Cal.  212......  I  75 

Ex  parte  Smith,  38  Cal.  702   3X9 

Ex  parte  Walpole,  84  Cal.  684   40 

Fairchild  v.  Wall.  93  Cal.  401   187 

Fallbrook  Irr.  Dist.  v.  Bradley.  164  U.  8.  176    220 

Farmers'  etc.  Bank  v.  Colby.  64  Cal.  .352   104 

Fay  V.  Pacific  Imp.  Co.,  93  Cal  253,  261   141 

Ferran  v.  Supervisors,  51  Cal.  307..   611 

First  Baptist  Soc.  v.  Rapalce,  16  Wend.  605   38 

Fleming  v.  Fleming.  95  Cal.  430.    639 

Foster  V.  Mullanphy  Planing  Mill  Co.  92  Mo.  79   350 

Francisco  v.  Manhattan  etc.  Co..  36  Cal.  286   185 

Frantz  v.  Harper.  62  Pac.  R<'P- _QQ3  •  •  •  •  •  •  •••  •   600 

Eraser  v.  Onkdale  Lumber  etc.  Co.,  73  Cal.  188   126 

French  Bank  Case.  53  Cal.  495......   599 

French  v.  Carhart.  1  N.  Y.  102    224 

Frenna  v.  Sunnyside  Land  Co.,  124  Cal.  437   532 

Fullam  Y.  Adams,  37  Vt.  391,  403   416 

Fuller  Deak  Co.  r.  McDade,  113  Cal.  360   267 


Gashwiler  v.  Willis.  33  Cal.  11  

Giaccomini  v.  Bulkley,  61  Cal.  260  

.  Ly  Google 


Table  of  Cases  Cited.  xxiii 


Gibereon  v.  Giberson,  43  X.  J.  Eg.  117   175 

Gifford      People.  148  111.  173...   1P4 

Gillett  V.  Thiebold.  9  Kan.  427.   71 

GimniT  v.  Gimmv,  22  Cnl.  (5:^3   406 

Gleason  v.  Sprny,  81  Cal.  217   3'.>3 

Grand  Grove  etc.  v.  Garibaldi  Grove  etc.,  105  Cal.  21»   11'.) 

Grant  v.  Oliver,  91  Cal.  163   457 

Green  y.  Southern  Pac.  Co..  122  Cal.  563   524 

Grconliiiuin  v.  Martinez.  86  Cal.  402   2:{<j 

Greensweig  v.  Strelingcr,  103  Cal.  278   155 

Green woon  v.  Greenwood.  3  Curt.  2   304 

Greig  v.  Riordan.  99  Cal.  322   434 

Grimmer  v.  Carlton.  93  Cal.  189   530 

Guy  V.  Ide,  6  Cal.  101   599 


Haley  v.  Rowan.  5  Yerg.  301.............   26.*^ 

Ham'ilton  Countv  v.  Mi-rhela.  7  Ohio  St.  109    637 

Harhaugh  v.  Honey  L;>ko  etc.  Water  Co.,  109  Ciil.  70   «»H 

Hardin  V.  Sin  Claire.  115  Cal.  460  

Harding  v.  Vnndcwater.  40  Cal.  77  »   348 

Harlan  v.  Stiifflebecm.  87  Cal.  508.   40a 

Harper  v.  Hildreth.  99  Cal.  265....   541 

H.irria  v.  Frank.  81  Cal.  280,  2SG   41.{ 

Harrison  v.  Sutter  Street  Ry.  Co..  116  Cal.  150   524 

Hart  V.  Western  Union  Tel.  Co..  60  Cal.  579   CtfT 

Hartford  P.ank  v.  Hart.  3  D.ty.  491   108 

Hatch  V.  Stoneman.  60  Cal.  i)33   90 

Hawley  v.  Gray  Bros,  etc.  Co..  106  Cal.  337   104 

Harmore  v.  Commissioners  etc.,  85  N.  C.  208   252 

Hays  V.  Campbell,  55  Cal.  424   416 

Hcckman  v.  Suartz.  50  Wis.  207   198 

Heilbron  v.  '70  Land  etc.  Co..  80  Cal.  189   Sf.S 


Henderson  v.  Hcndrrson.  3  Hare.  ll.'>   511 

Hen  nine  y   Pfanters'  Ins  Co..  28  Fed.  Rep.  440   155 

Henry  v.  Merguire.  100  Cal.  142   624 

Henrv  v.  Merguire.  Ill  Cal.  1   69 

Hi^gin.'^  V.   Mahonev.   50  Ctil.  444..   625 

Hill  v.  Haskin.  51  Cal.  175  7"4T8 

Hill  V.  Taylor,  22  Cal.  191 . . .   599 

Himmelman  v.  Danos.  35  Cal.  441   469 

Hines  v.  Ward.  121  Cal.  115   615 

Hobson  V.  Hassett.  76  Cal.  203   104 

Hornung  v.  McCarthy    120  Cal    17   632 

Hoskins  V.  Swain.  61  Cal.  338.  340   416 

Hotrhkiss  V.  Smith.  108  Cal.  285   390 

Howard  v.  Harmon.  5  Cal.  78   612 

Howell  V.  Howell.  104  Cal.  46   410 

Hubbard  v.  .Moss.  65  Mo.  047   600 

Hughson  V.  Crane.  115  Cal.  404.  .   133 

Humphreys  v.  Moonov.  5  Colo.  2Sii   3S 

Hunter  V.' Hunter.  Ill  Cal.  2()1   ~^ 

Hutchings  v   Castle   48  CaI.  153   267 

Hyde  v.  BotIc.  80  (^al.  :<.52   484 

Hyde  V.  Boyle.  89  Cal.  590   484 

Hyde  y.  Dovle.  93  Cal.  1  .484 

Hyde  v.  Boyle,  105  Cal.  102.   484 

Hyde      Thornton,  83  Ual.  83   484 


In  re  Barry,  94  Cal.  662   600 

In  re  Close.  106  Cal.  574   40 

In  re  Curtis.  108  Cal.  661   187 

In  re  Estate  of  James.  90  Cal.  374   166 


xxiv  Table  of  Cases  Cited. 


Ib  re  arm  Btnet,  61  Cat.  488   613 

[n  re  Lamb,  05  Cal.  397   393 

In  re  Langford,  108  Cal.  608   368 

In  re  Madera  Irr.  Dist,  02  Cal.  296   134 

In  n  MeDeviit,  95  Cal.  33   36r> 

In  re  Newman,  75  Cal.  220   629 

In  re  Vinich,  86  Cal.  70   70 

In  re  Wharton,  114  Cal.  807   486 

Iriah     Saunderluma,  122  OaL  806   26 

Jones      Clark,  42  Cal.  180   105 

Jonea    Morrison,  81  Minn.  140  '.  849 

Jojner  t.  Hfossej,  97  N.  C.  148   262 

Kent     Williams,  114  Cal.  637   404 

Kidwell  T.  Brammaglm,  82  Oal.  486   172 

King  V.  Gildersleeve,  79  Cal.  504   530 

Kullman  v.  Greenbaum,  84  Cal.  08   651 

Kullman     Simmens,  104  Calfl  695   329 

r.ake  County  v.  55iilphiir  etc.  Min.  CSOw,  66  Cal.  19   132 

L*ambert  v.  Haskell,  80  Cal.  611   194 

Landers  ▼.  Bolton.  26  Cal.  405   457 

Landregan  y.  Peppin,  86  Cal.  122   132 

1-nnge  v.  Schoettler,  115  Cal.  .301   524 

I^mpbere  y.  Gloyer,  60  III.  App.  564   399 

Lathrop  ▼.  Bampton,  81  Oal.  17   319 

Lattin  y.  Gillette,  95  Cal.  317   3ns 

Unt  y.  TillBon,  72  Cal.  428   220 

Lewis  y.  Barclay,  36  Cal.  213   185 

LilHs  y.  Emigrant  IHtch  Co.,  95  Cal.  668   37H 

Litchfield  v.  Vernon,  41  N.  Y.  123   220 

Little  Rock  etc  Co.  y.  WelU,  61  Ark.  354  1..  277 

Ijondon  ete.  Fire  Ins.  Go.  y.  Llebes,  106  CaL  203   198 

l.orenz  v.  Jacobs,  .^r^  Cal.  24   509 

Los  Angeles  v.  Ballerino,  99  Cal.  593   333 

Lowry  y.  Houston,  3  How  (Miss.)  394   265 

Ljndi  ▼.  Booner,  112  Oal.  282   607 

Malone  y.  Bosch.  104  Cal.    447 

Malone  v.  Crescent  City  Mill  etc.  Co.,  77  Cal.  38   416 

Martin  t.  Deets,  102  Cal.  66  613 

Martin  v.  Deotz.  102  Cal.  56   88 

.Martin  y.  Election  Commrs..  126  CaL  410   93 

Martin     Wd>b.  110  U.  S.  7   639 

Sfascare!     Raffour.  51  Cal.  2 12   514 

Matter  of  Niagara  Ralls  otf.  llv.  Co..  108  N.  Y.  375..   034 

Mattingly  v.  District  of  Columbia,  97  U.  S.  092   219 

Mass  ▼.  Gordon.  96  Cal.  61  660 

iVlcCabe  y.  Jefferds,  122  Cal.  302   480 

McCarthy  y.  Mt.  Tecarte  Land  etc.  Co.,  Ill  Cal.  328   337 

McOlelland  ▼.  Marshall,  19  Iowa,  661   277 

McCormick  y.  Hayes,  159  U.  S.  347   63 

McCrary  v.  Beaudry,  67  Cal.  120   313 

McCurrie  v.  Southern  Pac.  Co.,  122  CaL  560   179 

McDonald  ▼.  McConkey,  57  Cal.  326   236 

McKiernan  v.  Lenzen,  56  Cal.  61   104 

McLaren  y.  Hutchinson,  22  CaL  187,  190   416 

jkielde     Reynolds.  129  Oal.  308  ;   668 

Merced  Bank  v.  Rosenthnl.  00  Pal.  :?0  393 

Merchants'  Nat.  Bank  v.  State  Nat.  Bank.  10  Wall.  604   .539 

Merrill  v.  South  Side  Irr.  Co.,  112  CaL  435   313 


L>iyui.iuu  Ly  Google 


Table  of  Casmb  Citbd.  zxv 


Merriman  v.  Walton,  105  Cal.  406   277 

MerriH  r.  OIMden,  39  Cal.  S64   496 

Merritt  v.  Wilcox,  52  Cal.  240   406 

Metropolitan  Elevated  Ry.  Co.  ▼.  Manhattan  Ry.  Co.,  14  Abb.  N. 

C.  103    350 

M«yer     Ttally,  46  Oal.  70   277 

Middleditch  v.  Williams,  45  N.  J.  Eq.  734   365 

Miller  v.  Highland  Ditch  Co.,  91  Cal.  108   301 

Miller  V.  Kehoe,  107  Cal.  340   236 

Miller  v.  Sharp.  48  Cal.    501 

Mitchell  V.  Hawley,  79  Cal.  301   19:i 

Missouri  v.  Kentucky,  11  Wall.  395  •   138 

Modesto  Bulk  ▼.  OraB,  121  Cal.  223   477 

TViodoo  Land  etc.  Co.  v.  Booth.  102  Cal.  151   6S4 

Mokelunine  Hill  etc.  Co.  v.  Woodbury,  14  Cal.  425   38 

Montefiori  v.  Montefiori.  1  W.  Black.  3G4   234 

Moore  ▼.  Clear  Lake  Water  Works,  68  Cal.  146   126 

Moraa  ▼.  Ross,  79  Cal.  159,  540   637 

Morgan      Southern  Pac.  Co.,  95  Cal.  510   624 

Mote  ▼.  Adcermaii,  62  N.  T.  639   174 

Muldrow  V.  Norris,  2  Cal.  74-78    314 

Mulford  V.  Le  Franc.  26  Cal.  108   224 

Mullen  V.  State.  114  Cal.  578  *   90 

Murphy  v.  Mul-rew.  102  Cal.  547  193,  235 

Murphy  v.  Pacific  Bank.  119  Cal.  334   545 

Murphy  y.  San  LuU  Obiapo,  119  Cal.  624   281 

Kebrasica  t.  Towa.  143  U.  8.  369   138 

New  Vnrk  ftc.  Tf'l  Co.  V.  Drvburcr.  35  Pa.  St.  SOS ■ 664 

Nilcg  V.  Ctdar  Poinf  Club,  i75  U.  S.  300   65 

Norwood  V.  Baker,  172  U.  S.  269   217 

Obersteller  ▼.  Cominerclal  ele.  Ca.,  06  OaL  64f  662 

O'Brien  v.  O'Brien.  124  Cal.  422   410 

Orcutt  V.  Gould,  117  CaL  316   320 

Oroville  etc.  R.  R.  Co.  ▼.  Plumas  County,  37  Cal.  364    38,  613 

Otto    Joumeyiiiaii  Tailors'  etc.  Union,  76  CaL  314  • . . . .  120 

Pace  V.  Ficklin,  76  Va.,  292   59 

Pacific  Mutual  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224   541 

FamallT.  Ilahn,  61  Cal.  i;n  379 

Parry  v.  Kelley.  52  Cal.  334   393 

Pasadena  v.  t^timson,  91  Cal.  238   134 

Patterson     Conlan,  123  Cal.  463   76 

Pauly  V.  Paulv.  in?  Cal.  8   34S 

Pavne  v.  Elliott.  .54  Cal.  3.39   651 

Pearson  v.  Creed,  09  Cal.  538   132 

Pendergrass  v.  Cross,  73  Cal.  476   192 

People  V.  .\h  Fook,  64  Cal.  380   105 

People  V.  Ah  Woo,  28  Cal.  206    4 

People  T.  Beevers,  99  Cal.  289   4gj) 

People  V.  r.pn<Iit.  Ill  Cal.  277   15 

People  V.  Blanding,  63    Cal.  333   pO 

People  V.  Brooklyn,  4  N.  Y.  419   220 

People      Buckley,  110  Cal.  146   162 

People    V.  Burns.  63  Cal.  614  

People  V.  Bush  ton,  80  Cal.  162   56ii 

People     Campbell,  80  Cal.  243    74 

People  V.  Cliin  Hanc,  108  Cal.  597   646 

People  V.  Chin  Hane,  108  Cal.  602   474 

People  ▼.  Cline,  74  Cal.  676   162 

People  T.  Crandall,  126  Cal.  135   647 


Digitized  by  Google 


jam  Table  of  Cases  Cited. 


People  V.  Crowey,  66  CbI.  36   76 

People  V.  Cronin,  34  Cal.  103  ♦  ,   7 

People     Oronin,  84  Cal.  202   454 

People  V.  De  Laccy,  28  Cal.  689   78 

People  V.  De  Masters.  lOP  Cal.  607   648 

People  V.  Dilwood,  94  Cal.  90   8 

People  V.  District  No.  651,  117  CaL  lU  609,  616 

People  V.  Dodpe,  28  Cal.  445.,;   77 

People  V.  Dole,  122  Cal.  492    686 

People     Dole,  122  Gal.  406    464 

People  V.  Doujrlas.  100  Cal.  1-6   7 

People  V.  Freeman,  92  Cal.  .359  455,  685 

People  V.  Gaunt,  23  Cal.  156   77 

People  V.  Gay,  7  N.  Y.  378   6 

People  V.  Gibson,  106  Cal.  476   80 

i'eople  V.  Gillis,  97  Cal.  542    78 

People  T.  Ctolden  Gate  Lodge,  128  CbI.  267  « .  40 

People  V.  Goldenson,  76  Cal.  328  •  ,   79 

People  V.  Goldenson,  76  Cal.  341                                       .    ...  681 

I'eople  V.  Harris,  20  Cal.  678   491 

People  V.  Henry,  77  Cal.  445   162 

People  V.  Henshaw,  76  Cal.  436   480 

People  T.  Jocelyn,  29  CaL  562  •   78 

People  T.  Johnson,  106  Cal.  269   163 

People  V.  Kehoe.  55  Pac.  Rep.  912. «.  •  6 

People  V.  Kusick,  93  Cal.  79   7 

People  V.  La  Rue,  67  Cal.  526   613 

People  V.  La  Rue,  95  Cal  75   448 

People  V.  Lee  Chuck,  78  Cal.  817   165 

People  V.  Lewis,  64  Cal.  401   7£ 

People     Leysen,  106  Cal.  440   8 

People  V.  Littlefield,  5  Cal.  355  ,   684 

People  V.  Lop^n.  123  Cal.  414   168 

People  y.  McFadden.  81  Cal.  489  636,  637 

People  V.  Nelson,  68  Cal.  107   602 

People  V.  Newconier.  118  Cal.  263   168 

People  V.  Northey,  77  Cal.  629   75 

People  ▼.  (VBrien,  96  Cal.  176   400 

People  V.  Peacock,  6  Cow.  72   453 

People  V.  Quinn,  127  Cal.  542   75 

People  V.  Reclamation  Dist.,  53  Cal.  346   603 

People  V.  Rector,  19  Wend.  579.,,,,,,  •••••••••  6 

People  V.  Roderifras,  49  Cal.  11.  ,  ••••••••••  7 

People  T.  Rushing,  130  Cal.  449   685 

People  T.  Saeramento  County,  46  CaL  692   637 

People  V.  Rcott.  123  Cal.  434   108 

People  V.  Sexton,  24  Cal.  78   18fi 

People  V.  Smith,  86  Cal.  238   603 

People  V.  Stanford,  64  Cal.  27  ,  ,   684 

People  V.  Stout.  4  Park.  C.  C.  128   694 

People  V.  Straasman,  112  Cal.  087   7 

People  T.  Btrotlier,  67  Cal.  624   93 

People  V.  Swalm,  80  Cal.  49   461 

People  V.  Tarbox,  115  Cal.  67   167 

People  V.  Tomlinson,  35  Cnl.  503   3 

People  V.  Tomlinson,  111  Cal.  342   3 

People  V.  Tomlinson,  35  Cal.  506   I5 

People  V.  Tyler,  36  Cal.  524   44O 

People     Tyler,  86  CaL  626   q 

People  V.  Urquidas,  96  Cal.  239   J67 

People  T.  Van  Horn.  119  Cal.  323,  328   646 

People  T.  Vereneseneckockockhoff,  129  Cal.  497   g 


Digitized  by  Google 


Table  of  Cases  Cited.  zxvii 


People      Warren,  130  Cal.  683   679 

PMple      Wells,  100  Cal.  231   108 

People  V.  Weston.  28  Cal.  640   185 

People  ▼.  Wong  Ah  Leong,  99  CaL  440   8 

People  T.  WooB  Tuck  Wo,  120  Oftl.  204,  208   70 

People  V.  Yee  Fook  Din,  106  Cul.  163   8 

Pepper  v.  Southern  Pac.  Co..  105  Cal.  401   623 

Perine  v.  Lewis,  128  Cal.  236   470 

Pfister  V.  Watlp  60  Cnl.  133   408 

Pierson  y.  People,  79  N.  Y.  424   606 

Polack  Y.  Pioche,  35  CaL  416   141 

Poimt     Long.  68  Barb.  20,  86    814 

Portland  v.  Bituminous  Pavement  Co.,  88  Or.  807   220 

Potta  V.  Breneman,  182  Pa.  St.  295   175 

Preston  ▼.  Hill.  50  Cal.  43   42 

Price     Biverside  Land  etc.  Co.,  56  Cal.  431  ,  813 

Primrote    Weetern  Union  TeL  Co^  164  U.  S.  1   86 

Quick     Corlies,  39  N.  J.  L.  11   252 

Qofaiebaiig  Bank  ▼.  Leaveoa,  20  Conn.  87  •  188 

Qnivej  T.  Baker,  87  Oal.  486   686 

lUlston  V.  Bank  of  California,  112  CaL  213  621 

Ralston     Board  of  SnperHiors,  51  CaL  692  •  811 

Ramiah      Hartwell.  126  Cal.  J43   222 

Random  r.  Tobv.  11  How.  403,  517   252 

Ready  v.  McDonald.  128  Cal.  663   499 

Red  field  V.  Oakland  etc.  Ry.  Co.,  112  Cal.  220   287 

Redin^rton  v.  Pacific  Postal  TeL  et&.Co.,  107  Cal.  317   661 

Reed  v.  Norton,  90  CaL  590  ••  243 

Recre  ▼.  Palmer,  6  Com.  B.,  N.  S.,  84   265 

Re.x  V.  Clnrk.  2  Stnrk.  241   6 

Key  V.  Gibbon.  12  Cox  C.  C.  237   491 

Remolds  V.  United  States,  98  U.  8.  145   108 

Richardson  v.  Butler,  82  Cal.  174   40 

Riciotto  V.  ricmei  t.  04  Cnl.  105   266 

Riddell  v.  HarrHl.  71  Cal.  254.  261   390 

Robinson  ▼.  Exempt  Fire  Co.,  1<NI  CaL  4  •  474 

Robinaon  v.  Gilmnn.        N.  H.  485.  491   416 

Robinson  v.  Thornton,  102  Cal.  675   484 

Robinson  v.  Thornton.  114  Cal.  275   484 

Rosrers  v.  r.ulv.  104  Cal.  200   137 

Rollins  ▼.  Wright,  93  Cal.  395   133 

Roes     Conway,  92  CaL  032   867 

Rom  T.  Rom,  88  Mo.  100   800 

Rurker  v.  TT  ill.  105  Cal.  426   560 

Ruckcr  V.  Hamilton,  3  Dana,  36   264 

Rued  y.  Cooper,  109  CaL  882..  672 

St.  Clair  V.  Cox,  106  U.  S.  350   155 

Salmina  v.  Juri,  96  CaL  418   236 

Sanborn  v.  Contra  Costa  Co.,  60  Cal.  427    98 

San  Diego  Lumber  Co.  ▼.  Woolredge,  90  Cal.  579   24.3 

^an  Diego  Water  Co.  v.  Pacific  Coast  S.  S.  Co.,  101  CaL  216   104 

Sanger  v.  Ryan,  122  CaL  52   236 

San  JoM  Ranch  Co.  ▼.  San  Jose  Land  etc  Co.,  128  CaL  322. ......  8 

SankPT  V.  T^vy,  69  Cal.  244   186 

San  Luis  Water  Co.  v.  Estrada,  117  CaL  168.... •   419 

Sdinitt  T.  Milwankm  St.  Ry.  Co.,  89  Wis.  196   24 

Sehultz  T.  Culbertson,  46  Wis.  818   100 

Scott  V.  -Jackson,  89  Cal.  258   fv^O 

Seara  t.  Boston,  173  Mass.  71   222 


L>iyui.iuu  Ly  Google 


xxvui  Tablb  of  Casbs  Cited. 


Security  Loan  etc.  Co.  v.  Kauffman,  108  Cal.  214....   393 

}<elna  v.  Selna.  186  Gal.  361   407 

Senior  v,  Anderson,  115  Cal.  496   292 

Shakpspeare  v.  Smitii,  77  Cal.  640    349 

Snapley  v.  Abbott,  42  N.  Y.  448   262 

Sharp  V.  Contra  Costa  County.  34  Cal.  284  637 

Shay  V.  Ruporior  Court.  57  Cal.  541   612 

Shealor  v.  Superior  Court,  70  Cal.  505   98 

Sheehan  v.  Sullivan.  126  Cal.  180    203 

Sheehy  v.  Shinn.  103  Cal.  325   :^-2<\ 

Shields  t.  Smith,  8  Bush,  601   175 

Shine  t.  Kentucky  Cent.  R.  R.  Co.,  85  Ky.  177   186 

Shreve  ▼.  Cheesman,  09  Fed.  Rep.  789  ,   200 

Sloane  v.  Southern  California  Rv.  Co.,  Ill  Cal.  668   24 

Smith  V.  Cuff,  6  Maule  &  8.  160   100 

Smith  V.  Dorn,  06  Gal.  79    348 

Smith  V.  Hawkins.  110  Cal.  122   296 

Smith  V.  Lawrence,  38  CaL  24    252 

Smith     Whittier,  06  Gal.  270     48 

8oloman  v.  Reese,  34  Cal.  33   08 

Soutliorn  Pac.  Co.  v.  Von  Schmidt  Drederc  Co..  118  Cal.  308   105 

SouUiern  Pac.  R.  R.  Co.  v.  United  States,  1G8  U.  S.  1   485 

Spice  ▼.  Steinniek,  14  Ohio  St.  213   70 

Spnoner  v.  Cady.  44  Pac.  Rep.  1018  103,  236 

Stackhouse  v.  H  or  ton,  15  N.  J.  £q.  228   365 

Stanton  y.  Singleton,  126  Cal.  667   680 

Starch  v.  McCain,  85  Cal.  308   152 

State  V.  PufTy.  128  Mo.  540   IfJ.T 

SUte  V.  Friend,  47  Minn.  449   684 

State     Larkk,  11  Nev.  328  *.   605 

State  V.  Leffingwell.  54  Mo.   LIS   63?  ' 

State  V.  Stelly.  4R  La.  Ann.  1480   684 

Stermer  v.  La  Plata  County,  6  Colo.  App.  379   637 

Stockton  etc.  R.  R.  Co.  v.  Stockton.  41  Cal.  176   634 

Stoddard  v.  Treadwell.  29  Cal.  282   224 

Stoddard  v.  Treadwell,  29  Cal.  281   299 

Stone  ▼.  Clark,  1  Met  380   224 

Strong  V.  Orant.  99  Cal.  100   IS.' 

Swan  V.  Scott,  11  Serp.  A  R.  164   112 

Swasey  v.  Adair,  88  CaL  170,  183   642 

Tartar      Hall,  3  Cal.  263   395 

Taylor  v.  Castle.  42  Cal.  367   37S 

Taylor  v.  Opperroan,  79  Cal.  468   420 

Teh  V.  Oibeon,  66  GftL  247    287 

Temple  v.  Superior  Courtr.  70  Cal.  211   187 

Tennant  v.  Pfistcr.  45  Cal.  272   497 

Thomas  v.  Pacific  Beach  Co..  115  Cal.  136   33S 

Thompeon  y.  Laughlin,  91  Cal.  318   277 

Thompson  v.  T.o«;  Angeles,  125  CaL  270   181 

Thompson  v.  Williams,  76  Cal.  153   348 

Thurber     MeveB,  110  CaL  35   630 

Todd  V.  Board  of  Education,  122  Oal.  106   338 

Train  v.  Gold.  5  Pick.  384   2.^1:? 

Treasurer  v.  Commercial  Min.  Co.,  23  Cal.  390   521 

Tregambo  v.  Comanche  Min.  Co.,  57  CaL  604  625 

Trezevant  v.  Strong  Co.,  102  Cal.  47   189 

Trustees  etc.  v.  Nicoll,  3  Johns.  598  186 

United  States  v.  Lawrence,  3  DalL  42   185 

United  States  Ice  Co.  ▼.  Reed,  2  How.  Pr.  263   350 

Utaca  Ins.  Co.  v.  Bloodgood.  4  Wend.  656    262 


Digitized  by  Google 


Table  of  Cases  Cited.  xxix 


Van  Hook  v.  Sonierville  Mfg.  Co.,  6  N.  J.  fiq.  137,  169  349 

\  itoreno  v.  Corea»  92  Cal.  69  234 

Wallace  v.  York,  45  Towa.  81  400 

Wakton  v.  Nevin.  128  U.  S.  582   221 

Ward      Johnson.  13  Mass.  151   254 

Warnock  v.  Harlow,  96  Cal.  306   458 

Webber  v.  Williams  College.  23  Pick.  302   252 

Webber  v.  Clarke,  74  Cal.  11  *,.  272 

\V«i1]  r.  Kenfleld,  64  Cal.  Ill  677 

Uells,  Fargo  &  Co.  v.  Enright.  127  Cal.  669   262 

West  Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79   243 

White  V.  Hayden.  126  Cal.  621   127 

White  ▼.  W^arren,  120  Cal.  324,  826   357 

White  V.  White.  82  Cal.  427   490 

Whitehurst      Stuart.  129  Gal.  194   274 

Whiting  ▼.  PlamM  Oo.,  64  Gal.  66   479 

Wickersham  v.  Crittenden.  93  Cal   17  ,   348 

Wickersham  y.  Crittenden,  93  Cal.  29   433 

Will  V.  Mendon.  108  Mich.  251   441 

WiUlams  t.  McDonald,  39  Cai.  86   286 

Wingard  v.  State,  13  Ga.  396   4 

Winterburn  v.  Chambers,  91  Cal.  170  418 

Witter  T.  Baehman,  117  Cal.  818  460 

Wood  V.  Strother,  76  Cal.  545   187 

Woodard  v.  Hennegan,  128  Cal.  293   407 

Woodbridge  v.  Raymond,  Kirby,  279   108 

WoodriifT  V.  Bentlev.  Hemp.  Ill   266 

Woods  V.  Colfax  County.,  10  Neb.  562   637 

Woodward  t.  Faris,  109  Cal.  12   272 

Vvoolmton     Baker,  98  Cal.  628   870 

Wodlrerton  v.  Baker,  98  Cal.  632   611 

Worden  y.  Jones,  40  Pac.  Rep.  1071   277 

Wr^t  T.  Gardner,  98  Ky.  464    252 

Wnl«n  T.  Board  of  Snpenrisora,  101  CaL  16  635 

Yancj  T.  Morton,  94  Cal.  658    243 


uiyiu^uu  Ly  Google 


CITATIONS. 


CALIFORNIA. 

Page 

Conititution  (1849)— Art  1,  sec.  8   405 

(1879)— Art.  I,  sec.  13   123 

Art.  I,  sec.  14  495,  637 

Art.  IV,  see.  2  •   88 

Art  IV,  see.  24  91,  440 

Art  V.  see.  9   89 

.  Art  VI,  see.  5  98,  189 

Art  VI,  sec.  6   125 

Art  VI,  sec.  8  673 

Art.  XI.  ?pc.  8  ,  ,   8fl 

Art  XIV,  sec.  1   313 

Art  XVIII,  sec.  1   91 

STATUTES. 

Statutes. — 1851,  p.  176.  Boundary  of  Yolo  and  Sutter  Counties..  137 

1857,  p.  108.  Boundary  of  Yolo  and  Sutter  Counties..  137 

1862,  p.  201.    Banks    544 

1884,  p.  801.  Bonndary  of  Sntter  County...*.  138 

1888,  p.  799.  Reclamation  Distriots   809 

1808,  p.  182.  Boundary  of  Tolo  Ooimty   188 

1888,  p.  223.  Boondaiy  of  fiaeramento,  Sutter  and 

Placer  Counties   138 

1867,  p.  507.    Reclamation  District   609,  615 

1877,  p.  203.    San  Francisco  Waterfront  444 

1880,  p.    4.3.    Railroads    20 

1880,  p.  131.    Mining  Corporations   351 

1885,  p.   96.   Water    313 

1886,  p.  147.  Street  Assessment  470 

1887,  p.  29.'  Irrigation  District   130,  131 

1887,  p.  78.  Elections    94 

1887,  p.  224.   San  Francisco  Waterfront  446 

1889,  p.  167.    Street  Assessment   488 

1889,  p.  380.    San  Francisco  Waterfront   445 

1889,  p.  399.    Municipal  Bonds    279 

1893,  p.  416.    County    Government  81,  478 

1895,  p.  131.    Insolvency   458,  572 

1896,  p.  267.   Fees   676,  677 

1897,  p.  287.  Judge   307 

1897,  p.  622.  Ck>unt7  Government  479,  480 

1899,  p.  24.  Ccmstitutional  Amendment   90 

*    1899,  p.  72.  Constitutional  Amendment  92 


L>iyui.iuu  Ly  Google 


Citations. 


xxxi 


CODE  OF  CIVIL  PBOCEDm. 


Page 

16   677 

112    98 

113    98 

259    447 

S82    123 

283   42,  406 

286   289 

325    272 

3S6   666 

SS7   337,  656 

339    337 

340    332 

341   498,  499 

360   ,  251 

433    620 

439    520. 

447   m 

462   496 

470    274 

473   390,  614,  667 

475    496 

479   67,  660 

480    69 

481    68 

483    69 

487    650 

609    268 

620    268 

664    699 

580    406 

592   621 

602   107,  108 

625    652 

631    642 

648   ;..  418 

650   625 

667    206 

668    206 

667   198,  286 

670    400 


Section 

675 
082 

684  .. 
726  .. 
729 
731 

768  .. 
768 


940 
945 
948 
966 
963 
021 


036 
049 

058 
163 
184 

237 
326 
747 


 277 

 699 

 699 

 614 

 629 

 879 

 601 

 182 

 181 

...61,  664 

 019 

 620 

 500 

.344,  509 

 23« 

 224 

.806^  890 


  61 

  98 

 288,  242 

 884 

  172 

  383 

761   382,  383 

707    864 

92$  8,  89 


847 

870 
875 
908 
018 
933 
958 
960 
961 


10 


....  6 
.608,  599 
....  39 
....  103 
....  7 
....  7 
....  7 


.89,  866 


Digitized  by  Google 


xxzu 


CiTATIOinL 


CIVIL 

Secikm  Pag« 
5   382 

105    677 

155   ,   286 

158    393 

196    382 

197    382 

241    383 

243   383 

248    381 

290    39 

292    39 

303    347 

305   349,  351 

308    348 

320    347 

322    274 

662    313 

678    267 

867   136 

1026    320 

1091    467 

1189    125 

1214   458 

1217   457 

1242   ;  393 

1243    393 

1386    322 

1432    264 

1448    19 

1493    143 

1543    264 

1569    198 

1670    198 


CODE. 

Section 
1678 

1588  .. 

1589  .. 


.  470 
.  433 

.  433 


1624   356,  413 

1691    433 

2162    6tiO 

2219    NAT 


2234 


2300 
2307 
2310 
2319 
2334 
2794 
2819 


.267, 
.367, 


.416, 


•  •••••••••••• 


2840 


2957 
2993 
3283 
3287 
8330 
3333 
8338 
3390 
8638 


193, 


433 
433 
368 
269 
434 
434 
104 
269 
415 
254 
254 
264 
264 
477 
262 
287 
430 
314 
314 
236 
620 
393 
94 
94 


POLITICAL  OODK 


Section 
1041  .. 
1043  .. 
1198  . 
2623 
2624  .. 
2681  .. 
2890 


Page 
...  91 
...  94 
.92,  93 
...  448 
...  444 
...  836 
...  836 


Section  Page 

3446   603,  609,  Cl.> 

3466   66,  50;{ 

8481    60U 

8688   ,   131 

8928    130 

3929    139 


Digitized  by  Google 


Citations. 


PENAL  CODS. 


7 
4» 

470 

772 
943 

;»52 
tf64 


Page 

.  677 
.  602 


184 

76 
15 
15 
4 


Section 

006  .. 

007  .. 
000 

1052 
1106 
1329  .. 
1382 


Pkge 
.  74 
•  74 

.  75 
.  76 
.  480 

.  676 
.  162 


UNITED  STATES. 


1886i»  Maj  LuA 


Page 
.  123 
•  04 


Digitized  by  Google 


RUI,E,8 

QfTBM 

SUPREME  COURT 

OF  TBI 

STATE  OF  CALIFORNIA. 


RULE  I. 

ADMISSION  OF  ATTORNEYS. 

1.  Applicants  for  licenae  to  ptaistioe  as  attorneys  and  ooqh- 
fldois  jnH  be  examined  in  open  Court  on  the  first  day  of  Gai*}i 
regular  term,  and  on  that  day  only.  Until  further  order  the 

examination  will  be  based  upon  the  following;  books :  Black- 
stone's  Commentaries,  Kent's  Commentaries,  Green  leaf's  E\i- 
dence  (first  volume),  Story's  Equity  Jurisprudence,  Gould's 
Pleading,  Lube's  Equity  Pleading,  Parsons  on  Contracts, 
Pomeroy's  Introduction  to  Municipal  Law,  Code  of  Civil  Pro- 
cedure, Civil  Code,  Constitution  of  the  United  States  and  of 
the  State  of  California.  Persons  applying  for  admission, 
whether  upon  examination  or  motion,  must  personally  ap- 
pear in  Court  at  the  time  the  application  for  admission  is 
made.  No  applicant  will  be  exannned  unless  there  shall  have 
been  filed  with  the  Clerk  of  the  Court,  before  the  first  day  of 
the  term  at  which  the  application  is  made,  a  certificate 
signed  by  at  least  two  attorneys  of  the  Court,  each  of  whom 
shall  have  been  regularly  engaged  in  practice  as  such  attor- 
ney for  at  lea^t  four  years  next  theretofore,  stating,  in  sub- 
stance, that  they  have,  and  that  each  of  them  has,  carefully 
and  diligently  examined  the  applicant  touching  the  qualifi- 
cations  of  such  applicant  in  point  of  learning  in  the  law; 
that  it  satisfactorily  appeared  to  them,  and  to  each  of  them, 
upon  such  examination,  that  the  applicant  had  been  engaged 

in  the  study  of  the  law  for  a  period  of  time  to  be  named  in 

(nanr) 
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the  certificate,  naming  the  place  at  which,  uid  the  person 
under  whom,  if  any,  such  study  had  been  piodecuted;  that 
the  applicant  had,  during  that  time,  read  certain  books  of 
law,  which  books  shall  be  enumerated  in  the  certificate;  and 
stating  any  other  fact  tending  to  show  the  character  of  the 
attainments  of  the  applicant,  and  also  stating  that,  in  their 
opinion,  the  a[)plicant  posdOd:?cs  the  requisite  qualifications  in 
point  of  learning  in  the  law,  to  be  entitled  to  be  admitted  to 
practice. 

FBK 

2.  The  fee  for  license  must,  in  all  cases,  be  deposited  with 
the  Clerk  of  the  Court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  case  of  rejection. 

REJECTION. 

3.  No  person  rejected  shall  be  at  liberty  to  renew  the  ap- 
plication earlier  than  the  third  regular  term  next  after  such 
rejection. 

KULE  IL 

TRANSCRIPT. 

1.  The  appellant  in  a  civil  action  shall,  within  forty  days 
after  the  appeal  is  perfected  and  the  bill  of  exceptions  and  the 
statement  (if  there  be  any)  are  settled,  serve  and  file  the 
printed  transcript  of  the  record,  duly  certified  to  be  correct  by 
the  attorneys  of  the  respective  parties,  or  by  the  Clerk  of  the 
Court  from  which  the  appeal  is  taken. 

EVIDENCE  OF  SERVICE. 

2.  Written  evidence  of  the  service,  upon  the  adverse  party, 
of  the  transcript  shall  be  filed  therewith. 

EXTENSION  OF  TIME. 

3.  The  time  above  limited  may  be  extended  by  stipulap 
tion,  but  shall  not  be  extended  by  the  Court  more  than 

twenty  days;  and  such  extension  of  time  shall  be  granted 
only  upon  good  cause  shown  by  aiiidavit. 

BRIEFS. 

4.  Thirty  days  after  the  filing  of  the  transcript,  and  in 
cases  where  the  transcript  shall  be  on  file  at  the  date  when 
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this  rule  takes  effect,  then,  within  thirty  days  after  such  date, 
the  appellant  shall  file  with  the  Clerk  his  printed  points  and 
authorities,  and  with  it  proof  of  the  servioe  of  one  copy 
thereof  upon  the  attorney  or  attorneys  of  each  responduit 
who  shall  have  appeared  separately  in  the  Superior  Court. 
"Within  thirty  days  after  the  service  of  appellant's  points  and 
authorities,  the  respondent  shall  file  and  serve  his  printed 
points  and  authorities ;  and  within  ten  days  after  service  of 
respondent's  points  the  appellant  may  file  a  reply. 

In  criminal  cases  the  appellant  shall  file  his  points  and  au- 
thorities (with  proof  of  service  of  a  copy  thereof  on  the  At- 
torney-General) within  ten  days  after  the  filing  of  the  trans- 
script.  The  Attorney-General  shall  file  and  serve  his  points 
and  authorities  within  ten  days  after  service  upon  him  of  the 
appellant's  points,  and  within  five  days  thereafter  the  appel* 
lant  may  file  and  serve  a  reply.  Such  points  and  authorities 
may  be  either  printed  or  written. 

EXTBNSIOK  OV  TIME  ON  BBIBFa 

6.  The  time  above  limited  for  filing  points  and  authori- 
ties shall  not  he  extended  except  by  order  of  the  Court  upon 
stipulation  of  the  parties,  or  an  affidavit  showing  good  cause 
therefor,  and  in  no  case  for  more  than  twenty  days.  No  brief 
shall  be  filed  after  oral  argument 

£IGHT££N  COPIES  OF  TRANSCRIPT  AND  POINTS  TO  BE  FILED. 

6.  Besides  the  original  there  shall  be  filed  seventeen 

copies  of  the  transcript,  and  points  and  authorities,  which 

copies  shall  be  distributed  by  the  Clerk  in  the  manner  pre- 
scribed by  lam,  and  one  copy  to  the  Law  Library  at  Los  An- 
geles. 

TRANSCRIPT  IN  CRimNAL  CAUSES. 

7.  In  criminal  causes,  the  printed  transcript  of  the  lecoid 
shall  be  prepared  and  filed  within  thirty  days  after  the  ap- 
peal is  taken.  (See  Rule  Vn,  Part  2.) 

DisroemoK  of  pafebs. 

8.  Copies  of  all  printed  papers,  points,  and  briefs  filed  in 
the  Supreme  Court  in  any  matter  appealed  thereto,  must  be 
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deposited  with  the  Clerk  of  the  Court  from  which  the  appeal 
is  taken ;  and  the  copies  so  deposited  shall,  by  said  Clerk,  be 
delivered  to  the  Judge  who  presided  at  the  trial  of  the  cause 
in  the  lower  Ck>urt. 

RULE  in. 

SUBMISSION  OF  CAUSES. 

The  parties  may  at  any  time  stipulate  that  a  cause  be  sub- 
mitted upon  printed  points  and  authorities  on  file,  and  the 
Clerk  shall  immediately  plaoe  such  cause  upon  a  list  of  caaes 
to  be  so  submitted,  and  the  Court  may,  at  any  time  thevs- 
af  ter,  order  the  submission  of  the  same. 

RULE  IV, 

OALBNDAR  FOR  ORAL  AROUMXMT. 

Thirty  days  before  the  commencement  of  a  term  the  Clerk 
shall,  unless  otherwise  ordered  by  the  Court,  place  on  the 
calendar  for  oral  argument  all  cases  which  have  been  con- 
tinued from  the  previous  term  for  such  argument^  and  also, 

in  the  order  in  which  the  transcripts  were  filed,  all  cases  in 
which  points  and  authorities  ai  e  on  file  and  in  which  there  is 
no  stipulation  to  submit  on  briefs. 

RULE  V. 

DISMISSAL  OF  APPEAL. 

If  the  transcript  of  the  record  or  appellant's  points  and  au- 
thorities be  not  filed  within  the  time  prescribed,  the  appeal 
may  be  dismissed,  on  motion,  upon  notice  given.  If  the  tran- 
script, or  the  points  and  authorities,  though  not  filed  within 

the  time  prescribed,  be  on  file  at  the  time  such  notice  is  given, 
that  fact  shall  be  sufficient  answer  to  the  motion.  If  the  re- 
spondent shall  not  file  his  points  and  authorities  within  the 
time  allowed  therefor,  the  cause  may  be  submitted  for  decis- 
ion upon  the  motion  of  the  appellant,  on  notioe  thereof  to  the 
respondent 

RULE  VL 

OERTIFIOATB  OF  CLERK  ON  MOTION  TO  DISIOSS. 

1.  On  motion  to  dismiss  an  appeal  for  a  failure  to  file  the 
transcript  within  the  prescribed  time,  there  shall  be  presented 
the  certificate  of  the  Clerk  below,  under  the  seal  of  the  Court, 
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certifying  the  aiiHMint  or  eluiracter  of  the  judgment  or  ordti 
appealed  from,  the  date  of  its  rendition,  the  fact  and  date  of 
the  filing  of  the  notice  of  appeal,  together  with  the  fact  and 
date  of  servioe  thereof  on  the  adyexee  party,  and  the  character 
of  the  evidence  by  which  said  service  appean;  the  fact  and 
date  of  filing  an  undertaking  on  appeal,  and  that  the  same 
is  in  due  form;  the  fact  and  the  time  of  the  settlement  of  the 
bill  of  exceptions  and  statement  on  appeal,  if  there  be  any; 
and  also  that  the  appellant  has  received  a  duly  certified  tran- 
script, or  that  he  has  not  requested  the  Clerk  to  certify  to  a 
correct  transcript  of  the  record,  or  if  he  has  made  sncfa  a 
request,  that  he  has  not  paid  the  fees  therefor,  if  the  same 
have  been  demanded. 

AFFIDAVITS. 

2.  On  motion  to  dismiss  the  appeal  on  any  other  ground 
than  the  failure  to  file  transcript  within  the  prescribed  time, 
the  moving  papers  shall  consist  of  the  certificate  of  the  Clerk 
of  the  Court  below,  as  to  any  of  the  matters  above  mentioned, 
or  of  affidavits,  or  both  such  certificate  and  a^davits. 

8ERVIGB  OF  MOVING  PAPEB& 

8.  Copies  of  the  moving  papeis,  except  the  transcript, 
shall  be  served  with  notice  of  the  motion. 

Dismissal  of  appeal. 
4.  If  an  appeal  be  taken  and  perfected  in  the  form  re- 
quired by  statute,  after  the  expiration  of  the  time  limiti'd  by 
law  for  the  takinc:  of  such  appeal,  the  respondent  may,  under 
the  provisions  of  this  rule,  move  to  dismiss  such  appeal  on 
that  ground,  whether  the  time  for  filing  the  transcript  has  ex- 
pired or  not 

RULE  vn. 

PRINTING  OF  TRANSCRIPT. 

1.  All  transcripts  of  records  in  civil  cases  shall  be  printed 
on  Qnmled  white  writing  paper,  ten  inches  long  by  seven 
inches  wide,  with  a  margin  on  the  outer  edge  of  not  less  than 

two  inches  wide.  The  printed  pajses,  exclusive  of  any  mar- 
ginal note  or  reference,  shall  be  seven  inches  long  and  three 
and  one-half  inches  wide.  The  folios,embracing  ten  lines  each. 
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shall  be  numbered  from  the  commencement  to  the  end,  and 
the  numbeiing  of  the  folio  shall  be  printed  on  the  left  mar- 
gin of  the  page.  Small  pica,  solid,  is  the  smallest  letter  and 
most  compact  mode  of  oompoeition  allowed. 

TRANSCRIPTS  IN  CRIMINAL  CASES  PRINTED. 

2.  Transcripts  in  criminal  cases  are  to  be  printed  in  ac- 
cordance with  the  provisions  of  Section  1246  of  the  Feual 
God»f  as  amended  March  19, 1889. 

RULE  VIII. 

INDEX  AND  ARRANGE^IENT  OF  TRANSCRIPT. 

The  pleadings,  proceedings,  and  statement  shall  be  chrono- 
logically arranged  in  the  transcript,  and  each  transcript  shall 
be  prefaced  with  an  alphabetical  index,  specifying  the  folio 
of  each  separate  paper,  order,  or  proceeding,  and  of  the  tes- 

liiiiony  of  each  witiiL'.-.<;  and  the  transcript  shall  have  at 
least  one  blank  fly-sheet  cover.  The  chronoUxjicvl  arrange' 
ment  of  the  several  parts  of  the  transcrii)t,  and  a  strict  com- 
pliance with  the  other  reqvireTnente  of  this  rule,  will  be  ex- 
acted of  the  appellant  or  party  filing  the  record  here  in  all 
cases,  by  the  Court,  whether  objection  by  the  opposite  i>:H-ty  be 
made  or  not ;  and  for  any  failure  or  neglect  in  these  respects, 
which  is  found  to  obstruct  the  exauiiuuLioii  of  the  record,  the 
appeal  may  be  dismissed. 

RULE  IX. 

MAPS. 

WTienever  a  map  or  survey  forms  part  of  the  transcript,  it 
shall  not  be  necessary  to  furnish  more  than  one  copy  thereof, 
which  shall  be  annexed  to  the  transcript  filed  with  and  cer- 
tified by  the  Clerk,  and  reference  thereto  shall  be  made  in  the 
other  copies. 

BULB  X. 

PENALTY. 

No  transcript,  or  other  paper  or  document,  which  fails  to 
conform  to  the  requirements  of  these  rules,  shall  be  filed  by 
the  Clerk. 

I 
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RULE  XI. 

TRANSCRIPT,  SERVICE  AND  CERTIFICATE. 

Before  the  printed  transcript  (in  cases  in  which  a  printed 
transcript  is  raquired),  is  filed,  a  copy  thereof  shall  be  served 
upon  the  adverse  party,  and  if  thm  be  moie  than  one  ad- 
verse party  appearing  by  different  attorneys,  upon  the  attor- 
ney of  each  party  so  appearing.  If  a  party  shall  present  to 
the  attorney  of  the  adverse  party  a  transcript  on  appeal,  in  a 
civil  cause,  and  request  his  certificate  that  the  same  is  correct, 
and  said  attorney,  upon  such  request,  shall,  for  a  period  of 
fire  days,  neglect  or  refuse  to  join  in  such  certificate,  or,  if 
deemed  incorrect,  shall  neglect  or  refuse,  for  the  same  time, 
to  serve  upon  the  party  making  the  request  a  written  state- 
ment of  the  particulars  in  which  the  transcript  is  incorrect, 
or,  upon  the  presentation  of  the  transcript  corrected  in  the 
particulars  thus  specified,  shall  still  neglect  or  refuse  for  a 
period  of  two  days  to  join  in  such  certificate,  the  costs  of  pro- 
curing the  certificate  to  such  transcript  from  the  Clerk  of 
the  proper  Court  shall  be  taxed  against  the  party  whose  at- 
torney so  neglects  or  refuses. 

RULE  XII. 

CLERK  MAY  PRINT  TRANSCRIPTS  AND  CERTIFY  TO  SAME. 

1.  The  written  transcript  in  civil  causes,  authenticated  in 
the  mode  prescribed  by  Rule  XI,  together  with  sufficient 
funds  to  pay  the  expenses  of  printing  the  same,  may  be  trans- 
'mitted  to  the  Clerk  of  this  Court.  The  Clerk,  upon  the  re- 
ceipt thereof,  shall  hie  the  same  and  cause  the  transcript  to 
be  printed  and  to  a  printed  copy  shall  annex  his  certificate 
that  the  said  printed  transcript  is  a  full  and  correct  copy  of 
the  transcript  furnished  to  him  by  the  party ;  and  said  cer- 
tificate shall  be  prima  fade  evidence  that  the  same  is  cor- 
rect The  said  printed  copy  so  certified  shall  also  be  filed, 
and  constitute  the  record  of  the  cause  in  this  Court,  sub- 
ject to  be  corrected  by  reference  to  the  written  transcript  on 
file.  Printed  copies  thereof  shall  he  furnished  i\s  provided 
in  Rule  II;  and  the  Clerk  shall  also  immediately  transmit, 
by  mail  or  express,  copies  to  the  attorneys  of  the  adverse 
parties,  and  note  such  service  on  the  original. 
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POINTS  WHERE  CLERK  PRINTS  RECORD. 

2.  Tlie  time  for  filing  points  and  authoriti«B,  in  eases 
when  the  record  la  printed  by  the  Qerk,  shall  commenoe 
to  run  from  the  filing  of  the  printed  copy  of  the  tranaeript 

RULEXm. 

COST  OP  PRINTING. 
The  expense  of  printing  transcripts  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  or  other  papers  constituting 
the  record  in  original  proceeding;  upon  which  the  case  is 
heard  in  this  Oourti  required  by  these  rules  to  be  printed, 
shall  be  aUowed  as  coats,  and  taxed  in  bills  of  costs  in  the 
usual  mode. 

RULE  XIV. 

SUGGESTION  OF  DBllNUTION  OF  RECORD. 

For  the  purpose  of  collecting  any  error  or  defect  in  the 
transcript,  either  party  may  suggest  the  same  in  writing,  and 
upon  good  cause  shown,  obtain  an  order  that  the  proper 
Cleric  certify  to  this  Court  the  whole  or  part  of  the  record, 

as  may  be  required,  or  may  produce  the  same  duly  certified 
without  such  order.  If  the  attorney  or  counsel  of  the  adverse 
party  be  absent,  or  the  fact  of  the  alleged  error  or  defect  be 
disputed,  the  suggestion,  except  when  a  certified  copy  of  the 
omitted  record  is  produced  at  the  time»  must  be  accompanied 
by  an  affidavit  showing  the  existence  of  the  emor  or  defect 
alleged. 

RULE  XV. 

EXCEPTIONS  TO  TRANSCRIPT. 
Exceptions  or  objections  to  the  transcript,  statement,  the 
bond  or  imdertaking  on  appeal,  the  notice  of  appeal,  or  to 
its  service,  or  any  technical  exception  or  objection  to  the 
record  in  dvil  cases,  a£Fecting  the  right  of  the  appellant  to 
be  heard  on  the  points  of  error  assigned,  which  might  be 
cured  on  suggestion  of  diminution  of  the  record,  must  be 
taken  and  notified  to  the  appellant,  in  writing,  at  least  five 
days  before  the  hearing,  or  they  will  not  be  regarded;  and 
when  so  noted,  it  shall  be  the  duty  of  the  appellant  to  pre- 
sent and  file  at  the  hearing  of  the  cause  such  additional  reo- 
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ord,  certificate,  or  other  nmlter,  if  such  there  be,  to  remove  or 
answer  the  objection  or  exception  so  taken ;  otherwise  such  ob- 
jeotion  or  exception,  if  well  taken,  ahall  prevaiL 

RULE  XVI. 

SUGGESTION  OF  DEATH  OF  PARTY. 
Upon  the  death  or  other  disabihty  of  a  party,  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by 
suggestion,  in  writing,  on  the  part  of  such  representative,  or 
of  any  party  on  the  record.  Upon  the  entry  of  such  snggee- 
tion,  an  order  of  substitution  will  be  made,  and  the  cause 
shall  procet^d  as  in  other  cases. 

RULEXVn. 

CALENDAR. 

Criminal  causes  shall  be  placed  at  the  head  of  the  calendar. 
Other  causes  shall  be  arranged  on  the  calendar  as  the  Chief 
Justice  of  the  Court  may  direct* 

RULE  XVIII. 
PRINTING  OF  POINTS,  £Ta 

In  all  cases  where  a  paper  or  document  is  required  by  these 

rules  to  be  printed,  it  shall  be  printed  upon  similar  paper  and 

in  the  same  style  and  form  (except  the  numbering  of  the 

folios  in  the  margin)  as  is  prescribed  for  the  printing  of 
transcripts. 

RULE  XIX. 

ORAL  AROUMBKr. 
No  more  than  one  counsel  on  a  side  will  be  heard  upon  the 

arguuient,  except  in  peculiar  and  imiiortant  cases;  but  each 
defendant  who  has  appeared  sepai*ately  in  the  Court  below 
may  be  heard  through  his  own  counsel.  The  counsel  of  each 
party  to  a  case  appealed  shall  be  allowed  only  one  hour,  un- 
less an  extention  of  time  be  obtained  from  the  Court  before 
the  argument  is  commenced,  and  in  an  original  proceeding 
such  time  as  shall  be  fixed  by  the  Court  before  the  com- 
mencement of  the  argument. 
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RULE  XX. 

MOTIONS  AND  APPLICATIONS— TDfE  FOR  SERVICB  OF  NOTICE. 

1.  In  all  cases  where  notice  of  a  motion  is  necessary,  un- 
less for  good  cause  shown  the  time  is  shortened  by  the  Court, 

the  no  lice  shall  be  teu  days. 

Ht:ARlNG  OF  MOTION'S  AND  OTHER  APPLICATIONS. 

2.  For  the  purpose  of  hearing  motions  and  other  applica- 
tions of  which  notice  is  required  to  be  given,  each  department 
will  be  in  session  on  the  first  Monday  in  each  month,  at  10 
o'clock  A.  M. 

RULE  XXI. 

OPINION  TRANSMITTED  WITH  REMITTITUR. 
When  a  judgment  is  reversed,  or  modified,  a  certified  copy 
of  the  opinion  in  the  case  shall  be  transmitted,  with  the  rd- 
mittUwr,  to  the  Court  oelow. 

RULE  xxn. 

WITHDRAWAL  OF  TRANSCRIPT.  ETC. 

No  paper  i?hall  be  taken  from  the  Court  room  or  Clerk's 
office,  except  by  order  of  the  Court.  No  order  will  be  made 
for  leave  to  withdraw  a  transcript  for  examination,  except 
upon  leaving  with  the  clerk  a  written  receipt  therefor. 

BULEXXm. 

COSTS. 

When  causes  are  placed  upon  the  calendar,  parties  shall 
be  primarily  liable  for  costs  tus  follows: 

First — If  by  the  appellant,  he  shall  first  be  liable. 

Second — ^If  by  the  respondent,  or  by  consent,  then  both 
parties. 

In  civil  cases  the  Cleric  shall  not  be  required  to  remit  tho 

(inal  pa|)ers  until  the  costs  are  paid.  In  all  cases  in  which 
the  judgment  or  ordc^r  ajjpoalcd  from  is  revenged  or  modified, 
and  the  order  of  reversal  or  modification  contains  no  direo* 
tions  as  to  costs  of  appeal,  the  Clerk  will  enter  upon  the  rec- 
ord, and  insert  in  the  remittitu/r  a  judgment  that  the  appel* 
lant  recover  the  costs  of  iq»peal. 
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RULE  XXIV. 

IH8MI8SAI1  OF  APPEAL  ON  STIPULATION. 

An  appeal  or  writ  of  error  may  be  dismissed  at  any  time, 
upon  and  in  accordance  with  the  written  stipuhition  of  the 
attorneys  of  record  of  the  respective  parties ;  and  upon  and  in 
accordance  with  such  stipulation,  the  Clerk  shall  enter  such 
dkmissal,  and  the  remitHtur  shall  issue  thereon  in  accord- 
ance with  the  terms  of  sadi  stipulation. 

RULE  XXV. 

INSPBOnON  OF  ORIGINAL  PAPERS. 

When  the  inspection  of  an  original  paper,  wliich  was  of- 
fered in  evidence  in  the  Court  below,  is  shown  to  be  neces- 
sary to  a  correct  decision  of  the  appeal,  the  Court  may  order 
the  Clerk  of  the  Court  below  to  transmit  such  original  paper, 
if  in  his  possession,  to  the  Clerk  of  this  Court;  and  if  such 
paper  he  in  the  poaseasion  of  a  party  to  the  action,  he  may 
produce  the  same  on  the  hearing  of  the  cause,  or  he  may, 
upon  motion  and  notice  of  the  adverse  party,  be  required  to 
produce  such  paper  on  the  hearing  of  the  cause;  and  in  de- 
fault thereof,  the  Court  will  intend  the  paper  to  be,  in  all 
respects,  as  alleged  by  the  opposite  party. 

RULE  XXVI. 

REASONS  FOR  ORIGINAL  APPLICATION  TO  THIS  OOURT 

TO  BE  STATED. 

1.  If  any  application  made  to  the  Court  for  a  writ  of 
mandamus,  eertwrari,  prohibition,  procedendo,  or  for  any 

prerogative  writ  to  be  issued  in  the  exercise  of  its  original  jur- 
isdiction, and  for  which  an  application  might  have  been 
lawfully  made  to  some  other  Court  in  the  first  instance,  the 
afi^davit  or  petition  shall,  in  addition  to  the  necessary  matter 
requisite  by  the  rules  of  law  to  support  the  application,  also 
set  forth  the  circumstances  which,  in  the  opinion  of  the  ap- 
plicant, render  it  proper  that  the  writ  should  issue  originally 
from  this  Court  and  not  from  such  other  Court — ^the  suffi- 
ciency or  insufficiency  of  such  circumstances  so  set  forth 
in  that  behalf  will  be  determined  by  the  Court  in  awarding 
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or  refusing  the  application.  In  case  any  Court,  Judge,  or 
other  officer,  or  any  Board  or  other  tribunal  in  the  discharge 
of  duties  of  a  public  character,  be  named  in  the  application  as 
lespondent,  the  affidavit  or  petition  shall  also  disclose  the 
name  or  names  of  the  real  party  or  parties,  if  any,  in  inter- 
est, or  whose  interest  would  be  directly  affected  by  the  pro- 
ceedings, and  in  sach  case  it  shall  be  the  duty  of  the  appli- 
cant obtaining  an  order  for  any  such  writ  to  serve  or  cause 
to  be  sers-ed  upon  such  party  or  parties  in  interest  a  true 
copy  of  the  affidavit  or  petition,  and  of  the  writ  issued 
thereon,  in  like  manner  as  the  same  is  required  to  be  served 
upon  the  respondent  named  in  the  ^phcation  in  the  pro- 
ceedings, and  to  produce  and  file  in  the  office  of  ihe  Clerk  of 
this  Court  the  like  evidence  of  such  service. 

MEMORANDUM  OF  AUTHORITIES. 

2.  All  ex  parte  appUcations  to  the  Court  for  the  issuance 
of  writs  in  the  exerdse  of  its  original  jurisdiction  shall  be  in 
writing  and  filed  with  the  Clerk,  and  the  same  shall  be  ac- 
companied by  a  memorandum  of  points  and  authorities 

upon  which  the  application  is  made. 

RETURN  AND  ISSUANCE  OF  WRIT. 

3.  Upon  the  return  day  of  the  alternative  writ  the  re- 
spondent may  make  return,  either  by  demurrer  or  by  answer, 
or  by  both.   If  the  return  be  by  demurrer  alone,  and  the 

demurrer  is  not  suj^tained,  the  writ  will  be  ordered  to  issue 
•  without  further  leave  to  answer. 

STAY  OF  PROCEEDINGS. 

4.  When  an  application  is  made  to  this  Court  for  an  al- 
ternatiye  writ,  an  order  staying  the  proceedings  of  any  Coiurl 

or  officer,  until  the  return  of  the  writ,  will  not  be  made  un- 
less due  notice  of  the  application  for  the  writ  shall  have  been 
given  to  all  the  parties  interested  in  the  proceedings 
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RULE  XXVU. 

fiETTLEMEMT  OF   BILLS  OF   EXCEFnON  ON   DEATH  OF 

JUDOB. 

When  the  Judge  before  whom  an  action  was  tried  is  dead, 
or  is  removed  from  office,  any  unsettled  bill  of  exceptions,  or 
statement  on  motion  for  new  trial  therein,  may  be  settled  and 
certified  by  his  sucoeasor  in  office;  or,  if  he  be  disqualified, 
by  the  Judge  of  the  same  or  an  adjoining  county.  And  when 
the  Judge  before  whom  an  action  was  tried  becomes  disquali- 
fied, is  absent  from  the  State,  or  refuses  to  settle  the  bill  of 
exceptions  or  statement  on  motion  for  a  new  trial,  such  bill 
of  exceptions  or  statement  may  be  settled  and  certified  be- 
fore a  Judge  of  the  same  or  an  adjoining  county. 

RULE  XXVIU. 

APPUCATIONB  TO  HEAR  CAUSE  IN  BANS. 

1.  Applications,  made  before  or  after  judgment  pro- 
iiounced  by  ii  department,  that  a  cause  shall  be  heard  and  de- 
cided by  the  Court  in  Bank,  must  be  made  upon  printed  peti- 
tion, addressed  to  the  Chief  Justice  or  the  Court,  setting  forth 
the  question  involved  in  the  cause  and  the  reasons  why  it 
should  be  heard  by  the  Court  in  Bank.  If  made  before  judg- 
ment^ the  petition  must  be  filed  with  the  Clerk  of  the  Court  at 
least  ten  days  before  the  Clerk  makes  up  the  calendar.  And 
if  made  after  judgment  is  pronounced  by  either  of  the  de- 
partments, within  twenty  days  after  such  judgment.  The 
times  herein  prescribed  shall  not  be  extended  by  the  Chief 
Justice  or  any  of  the  Associate  Justices  or  the  Court;  and  the 
Clerk  shall  not  file  a  petition  after  such  times  have  expired. 
In  case  of  judgments,  the  petition  shall  operate  as  a  stay  of 
proceedings  until  it  shall  be  determined. 

WATV  ER  OF  ARGUMENT. 

2.  A  cause  submitted  to  a  department  without  oral  argu- 
ment shall  be  deemed  to  be  a  waiver  of  an  oral  argument  of 
the  same  in  Bank,  if  for  any  reason  the  same  is  thersafter  or- 
dered to  be  heard  in  Bank;  and  when  the  order  that  the  cause 
be  heard  in  Bank  is  made,  the  same  shall  be  at  once  sub- 
mitted for  decision,  unless  otherwise  ordered  by  the  Court. 
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RULE  XXIX. 

ATTTHENTICATION  OF  PAPER& 

In  all  cases  of  appeal  to  this  Court  from  the  orders  of  the 
Superior  Courts,  the  papers  and  evidence  used  or  taken  on  the 
hearing  of  the  motion  must  be  authenticated  by  incorporat- 
ing the  same  in  a  bill  of  exceptions,  except  where  another 
mode  of  authentication  is  provided  by  law. 

RULE  XXX. 

RRHRARTNGS  AND  OPINIOKa. 

1.  All  orders  granting  rehearings,  or  for  hearing  in  Bank 
causes  decided  in  departments,  shall  be  signed  by  the  mem- 
bers of  the  Ck)urt  assenting  thereto,  and  hied  with  the  Clerk. 

APPROVAL  OF  COMMISSION  OPINIONS. 

2.  The  order  of  the  Court  approving  an  opinion  of  the 
Commission,  and  for  judgment  in  aooordance  therewith,  shall 
be  signed  by  the  members  of  the  Gourt  assenting  thereto. 

OPINIONS  WrCHIK  NINETY  DATS  AFTER  SUBMISSION. 

3.  Every  opinion  which  shall  have  received  the  assent  of 

a  siiliicieiit  number  of  the  members  of  the  Court  to  order  the 
judgment  therein  directed,  shall  be  filed  within  ninety  days 
after  the  submission  of  the  cause  in  which  such  opinion  is 
written. 

FILING  OF  OPINIONS 

4.  Opinions  will  be  filed  in  the  office  of  the  Clerk  in  the 
district  where  the  Court  may  be  in  session  at  the  time,  but  the 
opinion,  if  in  a  case  submitted  in  another  district,  shall, 
after  filing,  be  immediately  transmitted  by  the  Clerk  to  the 
Clerk's  office  of  such  district. 

Ordered  that  the  foregoing  rules  be  and  the  same  are 
hereby  adopted;  that  they  be  published  in  accordance  with 
the  provisions  of  the  statute  in  that  behalf,  and  the  Clerk  is 
directed  to  cause  the  said  publication  to  be  made  by  one  in- 
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sertion  in  one  of  the  daily  now  ^^papers  published  in  San  Fran- 
cisco, Los  Angeles,  and  Sacramento,  and  that  they  take  effect 
July  1,  1892,  and  that  thereupon  the  rules  heretofore  made 
be  abrogated. 

BEATTY,  C.  J. 

HARRISON,  J. 

PATERSON,  J. 

SHARPSTEIN  J. 
DE  HAVEN,  J. 

GAROUTTE,  J. 

Attest :  L.  H.  BROWN,  Clerk. 
April  13,  1892. 


RULE  XXXI. 

In  all  criminal  cases,  and  in  all  other  cases  where  the  State 

or  any  officer  thereof  in  his  official  capacity  is  a  party,  and  in 
all  cases  to  which  any  county  may  be  a  l>arty,  unless  the  in- 
terest of  the  county  is  averse  to  the  State  or  to  some  ollic  er 
thereof  acting  in  his  official  capacity,  no  transcript  on  appeal 
or  brief  on  behalf  of  the  State  or  of  such  county  or  officer 
whom  the  Attorney-General  is  empowered  to  represent,  shall 
be  received  or  filed  by  the  Clerk  of  this  Court  without  proof 
of  the  service  of  such  transcript  or  brief  upon  the  Attorney- 
General.  On  such  transcript  or  brief  there  shall  not  be 
printed  the  name  of  any  person  as  attnrney  for  the  State  or 
for  such  county  or  officer  of  the  State,  other  than  the  name  of 
the  Attorney-General,  without  the  order  of  this  Court  or  the 
written  consent  of  the  Attorney-General  first  obtained. 
Dated  September  4, 1896. 

BEATTY,  C.  J. 
GAROUTTE,  J. 

HENSHAW,  J. 
VAN  FLEET,  J. 
McFAELAXl),  J. 
Attest:  T.  H.  WARD,  Gtork.       TEMPLE,  J. 
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STATE  OF  CALIFORNIA. 


[Crim.  No.  604.   Department  One.— September  17,  1900.] 

THE  PEOPLE,  Respondent  v.  JAMES  F.  O'BRIEN,  Jr., 

Appellant 

CnmHAL  Law— Bafb— FuvKMTiKtt  Besistajiob— ImoBicAsnn— On- 
UJBrrr— OwJ  UHCTIVK  AmaHNT.— An  informmtion  for  rape  charf* 

ing  that  the  prosecutrix  was  prevented  from  resisting  the  act  "by 
certain  intoxicating,  narcotic,  and  anaesthetic  substance,"  admin- 
istered to  her  by  and  with  the  privity  of  the  defendant,  is  not 
demurrable  for  uncertainty  by  reason  of  the  conjunctive  form  of 
the  averment,  contrary  to  the  disjonctiye  enumeration  in  the  stat- 
vte;  though  it  may  h«^  in  nuii  eaieij  that  a  disjunctive  allega- 
tion is  pemiMible. 

Id. — Unconsciousness  of  Pbosecutrix — Credibility — Province  or 
JUBY. — The  credibility  of  the  testimony  of  the  prosecutrix  that  she 
was  in  a  state  of  uneoneeionniMa  before  and  when  the  aet  of  eexual 
intereoane  was  conniitted  was  for  the  jury  to  determine^  not* 
withstandiiig  the  testimony  of  other  witneeiee  that  she  did  not 
apfiear  to  he  nnoomcious  when  she  was  seen  riding  with  the  de- 
fendant, and  oth«r  evidence  tending  to  impeadi  her  character  for 
^astity. 

Idk^  ^uf noumoT  OF  BvuuiCB  TO  SuRonr  Vbdiot.— Where  there  was 
evideDoe  that  the  defendant  repeatedly  administered  intoxicating 
Kqiior  to  the  proeecatrix,  and  assumed  to  drive  her  home  there- 
after in  the  evening,  and  that  after  dark,  about  a  mile  from  the 

starting  place,  she  was  found  by  witnesses  lying  on  the  ground 
apparently  insensible,  and  was  helped  into  the  wagon  at  the  defend- 
ant's request,  and  was  taken  home  in  an  unconscious  state,  and  it 
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appeared  that  some  one  had  had  intercourse  with  her,  and  tliere 
waa  otiitr  •Htaea  pelting  to  the  defendant  as  the  guilty  party, 
tlie  Terdiet  of  guilty  caimot  bo  diaturbed  upon  appeal  for  insuffl- 
eien^  of  tho  o^idenoe  to  aupport  it. 

Id. — Evidence — Loaded  Pistol  Taken  from  Defendant. — Evidence  is 
not  admissible  to  show  that  several  days  after  the  alleged  otlense 
a  loaded  pistol  was  taken  from  the  defendant  by  the  relativeb  ot  the 
proseeatitc;  &or  b  aueh  piitol  admiaifltlo  la  ofitaM  as  an  aililbit. 

In.— Pbeviods  Ceabutt  ov  Pbosecutbix — Evideicgb  in  Chief — Infer. 

ENCE — Keri  TTAT.. — It  is  Dot  admissible  for  the  prosecutrix  to  testi- 
fy upon  her  oxamination  in  chief  that  prior  to  the  oc<M-ion  of  the 
alleged  oflfense  she  had  never  had  sexual  intercourse  with  anyone. 
The  previous  chastity  of  the  prosecutrix  should  be  inferred  by  the 
jury  in  tho  abaenco  of  evidence  to  the  contrary,  and  can  only  bo 
proved  by  way  of  rebuttal  of  attacking  evidence. 

jQX—lNBTBUCTlON  UPON  PbESDMPTION  OF  CUASTITY — PbOVINCE  OF  JUBY 

— Inference — Presumption  of  Innocence. — It  is  error  to  instruct 
the  jury,  upon  a  prosecution  for  rape,  that  "tho  law  presumes  a 
woman  to  be  cliaste  until  the  contrary  is  shown."  There  may 
be  an  infertnco  of  previoua  ehaetity,  and  the  jury  should  infer  it 
in  tho  abaenco  of  evidences  but  the  jury  is  tho  eanduiivo  judge  of 
tho  woif^t  and  validity  of  tho  InfereBee.  Bat  there  can  bo  bo 
logal  preeumption  of  chastity  against  tho  presumption  of  iano- 
'oence,  which  must  prevail  until  guilt  is  proved  beyond  a  reason- 
able doubt. 

In.— Impbopxb  Basis  or  Iwothuoi'Iow— LAHOUAon  Omettid  fbom  Pub- 
LiSKD  Onmoir— FsBSUKPTioir^An  instruction  to  the  effect  that 
tho  Jury  may  find  on  tho  presumption  ot  diastitj  against  tho  doe* 
larations  of  any  number  of  witnesses  that  did  not  produce  convio> 
tion  in  their  minds  is  improperly  based  on  the  supposed  authority 
of  langiiage  used  in  an  opinion,  which  wa<»  omitted  in  the  final 
publication  thereof.  It  must  be  presumed  that  the  omission  waa 
intentional. 

iBu— iNsnDonoir  Ufoh  GnouicnAimAL  ICfnwrca— "Pnoiunn.mBs.*'' 
—It  is  error  to  instruct  tho  jury  on  tho  subject  of  circumstantial 

evidence  that  "when  direct  evideneo  cannot  be  produced  minds  will 
form  their  judgment  on  circumstances,  and  net  on  the  probabilities 
of  the  rn<^e."  Such  instruction  implies  that  the  jury  may  act  on 
less  than  convincing  evidence  or  without  the  "moral  certainty"  re- 
quired by  law. 

iDy — ^brRBTCTTOK  OoKPABmG  Whort  ov  CiaotncRAimAi,  AHD  Donor 
BviDEHOn — ^Matteb  of  Fact. — An  instruction  relating  to  tho  com- 
parative weight  or  relative  value  of  circumstantial  evidence,  and 

the  direct  evidence  of  eyewitnesses,  improperly  charges  as  to  a  mat- 
ter of  fact  in  violation  of  sodion  19  of  article  VI  of  the  constitu- 
tion.   An  instruction  that  eyewitnesses  may  lie,  though  true,  is  not 
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apon  a  matter  of  law.  but  upon  a  matter  of  fact  for  the  consideration 
of  the  jury,  and  carries  with  it  an  improper  implication  in  f&vor 
of  other  kinds  of  evidence. 

APPEAL  from  a  judgment  of  the  Snperior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  MoGowaiii  A.  A«  Moore,  Jr.,  and  T.  F.  Garrity, 

for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  0.  N.  Port,  Assist- 
ant Attorney  General,  for  Respondent. 

SMITH,  C. — ^The  defendant  was  convicted  of  rape.  The 
appeal  is  from  the  judgment  and  from  an  order  denying  a 
new  trial.  The  points  urged  for  reversal  are,  that  the  infor- 
mation was  insuf^cient  to  sustain  the  judgment;  that  the 
Terdict  was  contrary  to  the  evidence;  and  that  there  were 
errors  in  the  instructions  and  in  the  admission  of  eyidence. 

The  ofifense  charged,  as  alleged  in  the  information,  and 
as  defined  in  the  instructions,  consisted  in  the  defendant's 
having  sexual  intercourse  with  the  prosecutrix,  ''who  (it  is 
alleged)  was  ....  prevented  from  resisting  said  act  ...  . 
by  certain  intoxicating,  narcotic,  and  anaesthetic  substance 
administered  to  her  by  and  with  the  privity  of'  defendant. 

The  information  was  demurred  to  on  the  ground  of  un- 
certainty— the  point  of  the  objection  being  that  the  sub- 
stance administered  to  the  prosecutrix  was  alleged  to  be  "at 
once  intoxicating,  narcotic,  and  anaesthetic,"  and  that  the 
particular  kind  of  substance  is  not  named.  But  the  objec- 
tion, I  think,  is  untenable.  It  is  well  settled  that  ''where  the 
rtatute  enumerates  several  aids  disjunctively,  which  sepa- 
rately or  together  shall  constitute  the  ofFense,  the  indictment, 
if  it  charges  mors  than  one  of  them,  which  it  may  do,  and 
that,  too,  in  the  same  count,  should  do  so  in  the  conjunctive." 
(People  V.  Tomlin^on,  36  Cal.  503 ;  People  v.  Thompson, 
111  Cal.  242;  People  v.  Leyshon,  108  Cal.  440,  and  cases 
cited;  Wharton's  Criminal  Pleading  and  Practice,  sec.  162, 
;  and  this  rule  has  been  appUed  to  cases  where  several 
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intents  are  enumerated  in  the  statute  as  elements  of  the  of- 
fense (People  V.  Ah.  Woo,  28  Cal.  206;  Angel  v.  Common" 
wealth,  2  Va.  Gas.  231) ;  and  also  to  casea  like  the  pieBent, 
where  different  means  of  perpetrating  the  offense  are  enumer- 
ated. (  Winfford  v.  State,  13  Ga.  396.)  Though,  in  the  last 
case,  and  in  certain  other  exceptional  cases,  it  may  be  that 
a  disjunctive  all('«2;ati()n  is  })ermissible.  (Pen.  Code.  sec.  954  ; 
Wharton's  Criminal  Pleading  and  Practice,  sec.  161,  ad  fin.) 

With  regard  to  the  sufficiency  of  the  evidence,  the  case 
made  by  the  prosecution  was  as  follows:  The  prosecutrix 
was  invited  by  the  defendant  to  enter  his  father's  hotel  at 
Liyermore  "to  have  some  refreshments" ;  and  there,  on  his 
invitation,  took  a  drink  of  whisky,  and  afterward  another  or 
other  drinks  either  on  his  invitation  or  that  of  others.  De- 
fendant proposed  to  drive  her  home,  which  was  some  miles 
in  the  country,  and  his  offer  was  accepted.  On  their  way 
out  of  town,  between  6  and  half  after  6  o'clock,  they  stopped 
in  front  of  another  saloon,  where,  though  already  under  the 
influence  of  liquor,  she  took  another  drink  on  his  invitation. 
They  were  pttssed  on  the  road  shortly  afterward  by  two  wit- 
nesses, one  of  whom  says  she  wiis  a  little  bit  intoxicated,  the 
other  that  he  could  not  say  whether  she  was  or  not.  They 
were  next  seen  by  witnesses  after  dark,  about  a  mile  from 
Livermore,  in  front  of  the  house  of  the  Ghristianas.  She 
was  then  out  of  the  wagon,  lying  on  the  road,  incapable  of 
motion  and  presumably  insensible,  and  was  lifted  into  the 
wagon  by  the  witnesses,  who  had  been  called  out  by  the  de- 
fendant for  the  purpose.  Half  a  mile  or  a  mile  farther  on, 
about  a  quarter  to  eight,  or  perhaps  a  little  earlier,  they  met 
the  stepmother  and  unde  of  the  prosecutrix;  and  she  was 
then  entirely  unconscious,  and  remained  so  until  put  to  bed. 
According  to  her  own  testimony  she  remembered  nothing, 
after  the  second  drink  at  the  Livermore  Hotel,  until  9  or 
10  o'clock  next  day.  Other  witnesses  testified  that  she  was 
not  unconscious  when  she  left  the  hotel,  but  this  is  not  in- 
consistent with  her  statement  that  she  did  not  remember  what 
then  occurred.  From  the  condition  of  her  clothing  and  per- 
son, the  morning  after  these  occurrences,  as  described  by 
herself  and  stepmother,  it  was  evident  that  some  one  had  had 
mmeotion  with  her;  and  from  a  letter  of  the  defendant,  and 
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his  subsequent  conduct  and  admionons,  the  jury  were  justi- 
fied in  finding  the  defendant  to  be  the  person  to  whom  &e 

act  was  to  be  attributed. 

The  most  serious  question  in  the  case  was  as  to  the  time 
of  the  act^ — that  is,  whether  it  took  place  before  or  after  the 
prosecutrix  became  unconscious,  or  otherwise  incapable  of 
resistance.  When  she  was  seen  at  the  Christiana  house — 
which  may.have  been  an  hour  or  more  after  leaving  town — 
she  was  obviously  in  a  helpless  condition.  But  when  she  left 
town — if  the  witnesses  are  to  be  believed — she  was  at  most 
only  slightly  intoxicated;  and,  if  the  act  took  place  before 
her  powers  of  resistance  were  destroyed,  it  was  not  a  crime. 
On  this  point  there  was  no  direct  evidence  except  that  of  the 
prosecutrix  that  she  was  unconscious  of  the  act;  and  there 
was  evidence  introduced  for  the  defendant  tending  to  im- 
peadi  her  character  for  chastity,  and  otherwise  to  cast  sus- 
picion on  her  testimony.  But  as  the  credibility  of  her  testi- 
mony was  for  the  jury  to  determine,  their  finding  on  this 
point  must  be  accepted. 

There  was  thus  evidence  tending  to  prove  each  of  the  ele- 
ments of  the  crime;  namely,  the  administering  of  intoxicat- 
ing liquor,  and  the  perpetration  of  the  act  when  she  was  in  a 
state  of  unconsciousness  or  in  such  condition  as  to  be  in- 
capable of  resistance;  and  we  are,  therefore,  not  at  liberty  to 
disturb  the  verdict  or  the  order  denying  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence. 

The  errors  relied  upon  for  reversal  relate  partly  to  the  ad- 
mlsnon  of  evidence,  partly  to  the  instructions,  and  will  be 
considered  BerioHm. 

1.  The  prosecution  was  allowed  to  prove,  oyer  repeated 
objections  of  defendant,  the  taking  of  a  loaded  pistol  from 
the  defendant  at  a  meeting  between  him  and  the  prosecu- 
trix and  her  brother  and  uncle  three  or  four  days  after  the 
alleged  offense ;  and  the  pistol  was  introduced  in  evidence — 
the  defendant  still  objecting — as  an  exhibit  in  the  case.  This 
evidence  was  clearly  inadmissible,  and  though  it  is  difficult 
to  imagine  how  it  could  have  influenced  the  jury  to  the  preju- 
dice of  the  defendant,  yet  they,  like  the  counsel  for  the  pros- 
ecution and  the  court,  may  have  perceived  some  bearing  of 
the  evidence  on  the  case  that  we  are  unable  to  discover,  and, 
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in  the  absence  of  knowing  what  this  was,  it  is  difficult  to 
determine  affirmatively  from  the  record  that  the  defendant 
was  not  prejudiced.   (San  Jose  Ranch  Co.  v,  San  Jose  Land 

etc.  Co.,  126  Cal.  322;  People  v.  Wong  Ah  Leong,  99  Cal. 
440;  People  v.  Yce  Took  Din,  106  Cal.  163.)  In  the  view 
we  take  of  the  case,  however^  it  will  be  unnecessary  to  deter- 
mine this  question. 

2.  On  the  examination  of  the  prosecutrix  in  chief  she 
was  permitted  to  testify  over  the  objection  of  defendant,  that 
prior  to  the  occasion  of  the  alleged  oflTense  by  defendant  she 
had  never  bad  sexual  intercourse  with  anyone.  This  was 
error.  No  doubt — as  held  in  the  cases  cited  by  the  attorney 
general — the  previous  chastity  or  unchastity  of  the  female 
alleged  to  be  raped  may  be  a  material  element  for  the  jury 
to  consider;  but — as  the  court  in  this  case  instructed  the  jury 
— the  previous  chastity  of  the  prosecutrix  is  presumed,  and  it 
is  inadmissible,  in  advance  of  attack,  to  prove  her  good  char- 
acter, and  still  less  to  prove  her  innocence  of  specific  acts  of 
incontinence.  {People  v.  Tyler,  36  Cal.  526;  People  v.  Rec- 
tor, 19  Wend.  579;  People  v.  Gray,  7  N.  Y.  378;  Dodd  v. 
NorrU,  3  Camp.  519 ;  Rex  v.  Clark,  2  Stark.  241 — a  case  of 
rape.)  In  general  such  evidence — as  it  simply  affirms  what 
is  to  be  inferred — ^may  not  be  prejudicial.  But  in  this  case 
evidence  was  subsequently  introduced  by  defendant  tending 
to  prove  that  prosecutrix  had  been  unchaste,  and  even  tend- 
ing to  prove  specific  acts  of  unchastity,  which  she  was  not 
called  to  rebut. 

3.  On  Oiis  state  of  the  record  the  court  instructed  the  jury 
that  "the  law  j)rcsumes  a  woman  to  be  chaste  until  the  con- 
trary is  shown";  and  further  instructed  them  in  effect  that 
they  might  lind  on  this  presumption  against  the  declarations 
of  any  number  of  witnesses  that  did  not  produce  conviction 
in  their  mind^.  The  instruction  was  based  on  the  suj)j)osed 
authority  of  P't.ple  v.  Kehoe,  as  reported  in  55  Pac.  Rep. 
912,  where  such  language  is  used.  Hut  tlie  passage  does  not 
occur  in  the  opinion  as  reported  in  123  Cal.  224,*  and  it 
must  be  presumed  the  omission  was  intentional.  (Code  Civ. 
Proc,  sec.  1875.)  That  there  may  be  an  inference  of  the 
chastity  of  a  woman  by  the  jury,  and  that  the  jury,  in  the 
absence  of  evidence  to  the  contrary,  should  so  infer,  must 
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be  admitted.  (Code  Civ.  Proc,  sees.  1958,  1960.)  But  a 
presumption,  by  which  in  our  code  is  meant  a  presumption  of 
law,  is  a  different  thing.  In  the  former  case  the  jury  are  the 
ezdudve  judges  of  the  weight  and  validity  of  the  inference; 
in  the  latter  tiiey  are  hound  hy  the  piesomption  unless  con- 
troverted by  other  evidence.  (Code  Civ.  Proc.,  sec.  1961.) 
Whether,  in  any  case,  there  is  a  legal  presumption — as  op- 
posed to  an  inference — of  the  previous  chastity  of  a  woman, 
need  not  be  determined;  but  as  against  the  presumption  of 

the  innocence  of  one  accused  of  crime,  there  can  he  no  such 
presumption.  ''There  cannot  be  two  presumptions  in  a 
criminal  case.  The  accused  is  presumed  to  be  innocent  un- 
til his  guilt  is  established  beyond  a  reasonable  doubt."  (Peo- 
ple V.  Douglass,  100  Cal.  1,  6 ;  People  v.  Strassman,  112  Cal. 
687;  Hunter  v.  Hunter,  111  Cal.  261.*)  Accordingly,  in 
People  V.  KruHck,  93  Gal.  79,  a  substantially  similar  instruo* 
tion  was  held  to  be  enoneous,  and  in  People  v.  Rodmgae,  49 
CaL  11,  it  is  said,  referring  to  the  fact  of  previous  chaste 
character:  ''It  is  not  a  presumption  of  mere  law  to  be  in- 
dulged against  the  counter-presumption  of  the  innocence  of 
the  prisoner  on  trial  upon  a  charge  of  crime  committed." 

The  two  ca^es  la-t  cited  were,  the  latter,  a  prosecution  for  en- 
ticing an  unmarried  female  of  previous  chaste  character  to  a 
house  of  ill-fame;  the  former  for  the  seduction  of  such  a 
woman  under  promise  of  marriage;  and  as  in  both  cases  the 
}»revious  chastity  of  the  woman  was  a  substantive  element  of 
the  crime,  it  was  held  necessary'  in  the  one  case  to  allege,  and 
in  the  other  to  prove,  it;  in  which  respect  the  cause  differed 
from  the  one  at  bar.  But  otherwise  the  cases  are  the  same 
in  principle. 

4.  The  court,  after  instructing  the  jurv^  as  to  the  admissi- 
bility of  circumstantial  or  presumptive  evidence,  further  in- 
structed them  that:  "When  direct  evidence  cannot  be  pro- 
duced, minds  will  form  their  judgments  on  circumstances, 
and  act  on  the  probabilities  of  the  case." 

The  same  instruction  was  given  and  approved  in  People 
V.  Cronin,  34  Cal;  193;  but,  on  principle,  the  instruction 
seems  to  be  clearly  erroneous.  In  its  explicit  statement  it 
purported  merely  to  state  a  very  common,  though  not  always 
commendable,  t^'^'dency  of  the  human  mind  to  act  on  prob- 
abilities and  without  satisfactory  evidence;  but  it  implied 
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that  the  jury  were  at  liberty  to  pursue  this  course.  But  the 
law  requires  the  jury  to  be  satisfied  or  convinced  of  the  guilt 
of  the  accused  before  convicting,  and  hence  permits  them  to 
act  only  on  evidence  sufficient  to  produce  belief  or  convic- 
tion, or,  as  expressed  in  the  code,  on  "that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced  mind." 
(Code  Civ.  Proc,  sec.  1826.)  "Probability"  is  mere  "likeli- 
hood'' or  "appearance — i.  e.,  resemblance — of  truth"  (Web- 
ster's Dictionary) ;  and  in  ordinary  language  the  term  im- 
plies doubt.  (Century  Dictionary.)  To  instruct  the  jury 
that  they  may  "act  on  probabilities"  means  simply  that  they 
may  act  on  less  than  convincing  evidence,  or  without  that 
"moral  certainty"  required  by  the  law.  (Code  Civ.  Proc., 
sec.  1S26;  People  v.  Dilwood,  94  Cal.  90.) 

5.  The  jury  was  further  instructed  tis  follows:  "Though 
in  human  judicature,  imperfect  as  it  must  necessarily  be,  it 
sometimes  happens  that  error  has  been  committed  from  a  re- 
liance on  circumstantial  evidence,  yet  this  species  of  evi- 
dence, in  the  opinion  of  all  those  who  are  most  conversant 
with  the  administration  of  justice,  and  most  skilled  in  judi- 
cial proceedings,  is  not  only  proper  and  necessary,  but  it  is 
sometimes  even  more  satisfactory'  than  the  testimony  of  a 
single  individual  who  swears  that  he  has  seen  a  fact  com- 
mitted. {People  V,  Cronin,  supra.)  Even  persons  professing 
to  have  been  eyewitnesses  of  that  to  which  they  may  testify 
may  speak  falsely." 

This  instruction  is  obviously  "a  .  •  •  •  charge  to  the  jury 
as  \o  the  relative  value  of  direct  and  circumstancial  evi- 
dence." It  therefore  comes  within  the  principle  of  the  de- 
cision laid  down  in  People  v.  V c rcncscneckockockhoQ ,  129 
Cal.  497,  lately  decided,  and  must  be  regarded  as  in  conflict 
with  section  19,  article  6,  of  the  constitution.  The  instruc- 
tion is,  indeed,  somewhat  different  from  that  commented 
up  in  the  case  cited  (and  possibly,  in  some  respects,  not  so 
objectionable;  but  it  is  none  the  less  in  conflict  with  the  rule 
tlu  re  laid  down ;  which  is  that  "the  court  cannot  argue  to  the 
jury  the  relative  importance  of  evidence,  except  as  that  is 
settled  by  some  rule  of  law";  and  that  "the  law  declares 
notliing  as  to  the  relative  {trobjitive  force"  of  the  two  species 
of  evidence.  Whether  what  is  said  by  the  court  is  in  fact 
true  or  otherwise  makes,  therefore,  no  difl'erence.   In  either 
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case  it  is  foibidden  by  the  oonstitution  and  therefore  erro- 
neous, and,  tmlesB  it  can  be  seen  not  to  have  been  prej  ;  idicial, 
is  ^und  for  reversal. 

In  this  case  it  cannot  be  determined  affirmatively  from  the 
record  that  the  defendant  was  not  prejudiced,  but  rather  the 
affirmative  seems  probable.  The  instruction  is  taken  from 
that  of  Mr.  Justice  Park,  eited  in  People  v,  Cronin,  mjtra, 
and  is  substantially  the  same  except  that,  in  plaoe  of  the 
words  ''is  mneh  more  satisfaetory/'  occurring  in  the  original, 
the  words  "is  sometimes  even  more  satisfactory"  are  used; 
and  there  is  added  a  statement  that  even  evewitnesses  mav 
speak  falsely.  The  instruction  as  given  is  therefore  true  as  a 
fact — which  was  not  the  case  with  the  original ;  but,  like  the 
original,  it  does  not  enounce  a  rule  of  law,  but  is  merely  an 
instruction  as  to  the  yalue  or  weight  of  this  species  of  evi- 
dence, and  obviously  designed  to  be  recommendatory.  So, 
also,  though  true  in  its  explicit  terms,  the  instruction  seems 
to  imply  a  caution  against  being  inOuenced  by  those  cases 
where  error  has  been  committed  from  a  reliance  on  circum- 
stantial evidence.  But  such  cases  should  always  be  present 
to  the  minds  of  those  who  are  called  upon  to  determine  the 
question  of  guilt  or  innocence.  For  they  stand  as  warn- 
ings, not  of  any  intrinsic  weakness  in  circumstantial  evi- 
dence, but  of  the  danger  of  disregarding  that  fundamental 
rule  of  the  law — the  indispensai)Ie  guaranty  of  liberty  and  of 
life — that  no  man  can  be  held  guilty  until  every  reasonable 
hypothesis  in  favor  of  his  innocence  has  been  negatived.  In 
genious  counsel  may,  indeed,  make  a  bad  use  of  such  cases 
and  use  them  fallaciously  as  an  argument  against  the  weight 
of  circumstantial  evidence  in  general ;  but  this  argument  is 
more  readilv  refuted  l)v  a  consideration  of  the  fact  that  such 
mistakes  occur  also,  and  perhaps  as  often,  from  a  reliance  on 
direct  testimony;  and  there  is,  therefore,  neither  neceasity 
nor  justification  for  excluding  the  cases  in  which  such  mis- 
takes have  occurred  from  the  consideration  of  the  jury,  nor 
in  any  way  belittling  their  importance.  Nor  was  there  any 
necessity  or  justification  for  instructing  the  jury  that  wit- 
nesses may  lie.  It  is,  indeed  an  unfortunate  fact  that  they 
often  do  so.  But  this,  like  other  facts,  is  for  the  consideration 
of  the  jury ;  and  there  is  no  rule  of  law  involved  in  the  prop- 
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osition.  The  only  presumption  known  to  the  law  is  that 
witnesses  speak  the  troth.  (Code  Civ.  Proa,  aeo.  1847.)  In  the 
instroction  here  involved  a  ^gle  elaa»— namely,  eyewit- 
nesses— are  singled  out  for  the  ohservation ;  which  carries  with 

it  an  implication  favorable  to  other  kinds  of  evidence.  On 
the  whole,  therefore,  the  instruction  was  not  only  erroneous, 
but  prejudicial  to  the  accused. 

I  therefore  advise,  that  the  judgment  and  order  denying  a 
new  trial  be  reversed. 

Haynes,  C,  and  Chipman,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[S.  F.  No.  1716.   Department  One.— September  17,  1900.] 

GUISEPPE  RASPADORI,  Respondent,  v.  FRANK 

CRESTA,  Appellant. 

OoKPLAnfT  Upon  Note — Date  of  Execution — GumoAL  Erbob — Copt 
OF  Note — Written  Notice  of  Payment — Presumption  Upon  Ap- 
peal.— In  a  complaint  upon  a  note,  the  date  of  the  year  in  an  aver- 
ment of  its  execution,  which  is  precisely  four  yeara  subsequent  to 
the  date  of  the  note  which  is  set  out  in  full  in  the  complaint,  and 
is  also  subtequflnt  to  tha  dat*  of  a  wiittn  iiotioe  of  payment  re> 
quired  by  the  terms  of  the  note  to  be  given  for  a  period  of  thirty 
days,  whieh  described  the  note  fay  its  daft^  and  which  waa  served 
more  than  thirty  days  before  the  conunencsnient  of  the  action, 
which  it  appears  was  commenced  less  than  thirty  days  after  the  al> 
Icgcd  date  of  exorution  of  the  note,  is  obviously  a  clerical  error, 
which  must  be  pre8umcd  upon  apj)cal,  in  the  absence  of  the  evi- 
dence, to  have  been  rorrected  by  the  witnesses;  and  the  written 
notice  of  payment  cannot  be  considered  as  prematurely  given. 

In.— Amn^mro  ow  Nan— DnunsT  Arm  Wkixmr  Nonce— Daib 
ImiAnBiii/— Stipulasbd  Tkm  or  PAmni^-KATuniTT  or  CAuan 
or  Aonoir.— The  date  of  the  deUvery  of  the  note  was  not  material 
to  the  cause  of  action.  Even  if  it  was  antedated  and  delivered 
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after  the  written  notice  of  the  payment,  the  notice  would  still  ap- 
plj  to  the  date  stated  in  the  note,  and  would  make  it  payable  by 
•gnemait  of  the  poitiea  thirtif  daja  after  the  written  demand  for 
pejment  It  is  auflleieiit  fme  the  nmturitj  of  the  oaum  of  aetion 
that  the  written  Botiee  was  given  more  than  thirty  daya  before  the 
eemmfweement  of  the  aetion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  aod  County  of  San  Fianoisco.  Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 
Frank  L  Ejngwell,  for  Appellant 
T.  Z.  Blakeman,  for  Eespondent 

CHIPMAN,  C. — Action  on  promissory  note  executed  by 
defendant  to  plaintiff.  Plaintiff  had  judgment,  from  which 
defendant  appeals  on  the  judgment-roll.  The  note  sued 
upon  was  for  six  hundred  dollars,  and  was  dated  May  22, 
18d4,  and  among  other  things  contains  the  following  provis- 
ion :  ''Thirty  days  after  written  notice  is  served  upon  me  for 
payment,  I  promise  to  pay/'  etc.  The  complaint  alleges  as 
follows:  "That  heretofore,  to  wit,  on  the  twenty-second  day 
of  May,  1898,. . .  .the  defendant. .  .  .made  and  delivered  to 
the  plaintiff. . .  .his  promissory  note  in  words  and  figures  as 
follows,  to  wit."  Then  follows  copy  of  the  note  showing  its 
date  to  be  May  22, 1894,  and  not  May  22, 1898.  The  written 
notice  of  demand  by  plaintiff  upon  defendant  is  dated  May 
2,  1898,  and  describes  the  note  for  which  payment  is  de- 
manded to  be  *'the  promissory  note  dated  May  22,  1894, 
made  by  you  to  me  for  six  hinulred  dollars,"  etc.  The  com- 
plaint was  verified  and  was  filed  June  6,  1896,  more  than 
thirty  days  after  notice  of  demand,  and  there  was  no  de- 
murrer filed.  The  answer  denies  no  allegation  of  the  com- 
plaint except  as  to  notice  of  demand  for  payment;  this  is  an 
admission  that  defendant  executed  the  note  set  out  in  the 
complaint.  The  court  found  that  the  notice  was  sensed  on  de- 
fendant on  May  2, 1808,  as  alleged  in  the  complaint;  that  de- 
fendant has  not  paid  the  amount  of  the  note,  or  any  part  of 
it^  and  that  the  whole  thereof  was  due  and  unpaid  when  this 
action  was  begun.  The  findings  also  show  that  oral  and 
doenmentary  evidence  was  introduced  by  plaintiff,  and  that 
defendant  testified  in  his  own  behalf. 


uiyiu^uu  Ly  Google 


12 


Raspadori  v.  Cresta. 


,  [130  Cal. 


The  only  point  made  b\'  appellant  is  that  the  note  was  de- 
livered on  May  22, 1898,  and  the  notice  of  demand  vvas  there- 
fore prematurely  made  on  May  2,  1898,  as  no  notice  to  pay 
oould  lawfully  be  given  until  after  delivery  of  the  note. 

The  complaint  speaks  of  the  note  as  having  been  *'made 
and  delivered"  on  May  22, 1898,  while  the  notice  given  cor- 
responds with  the  actual  date  of  the  note,  to  wit,  May  2*2, 
1894,  and  apparently  refers  to  the  note  sued  upon.  The  date 
of  the  execution  and  delivers'  of  the  note  qb  stated  in  the 
complaint  is  obviously  a  clerical  error  which|  in  the  absence 
of  the  evidencCi  and  in  support  of  the  findicgs  and  judgment, 
we  must  presume  was  explained  by  the  witness.  The  court 
found  that  the  note  referred  to  in  the  notice  was  the  note  sued 
upon,  and  that  the  notice  was  served  May  2d,  and  not  on  May 
22d  as  appellant  assumes,  and  these  findings  cannot  be  ques- 
tioned on  this  appeal.  Furthermore,  if  defendant  delivered 
the  note  after  he  received  the  uotice,  and  it  was  antedated, 
it  would  not  follow  that  the  notice  was  premature ;  it  would 
still  apply  to  the  note  as  actually  dated,  and  the  action  could 
be  brought  after  thirty  days  from  service  of  notice.  The  date 
of  the  note  was  not  material ;  it  was  payable  thirty  days  after 
demand  for  payment  by  agreement  of  the  parties  (Collins  v. 
Driscoll,  69  Cal.  550)  ;  and  the  court  found  that  this  notice 
was  given  more  than  thirty  days  before  the  action  was  com- 
menced. 

There  is  no  merit  in  the  appeal,  and  the  judgment  should 
be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  forgoing  opinion  the  judg- 
ment  is  affirmed. 

Ilarrison,  J.^  Garoutte,  J,,  Van  Dyke,  J. 
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(Crfm.  NOw  828.  Department  Om.— SeptiOibcr  17,  1000.] 

TH£  P£OPL£,  Ropondent^    £.  J.  OOLE,  Appellant 

CnmirAi.  Law— Fombt,— In  order  to  emstitnte  the  crioio  of  for- 
gery it  is  essential  that  there  should  be  the  making  of  a  writing 
vhieh  f aleely  purports  to  bo  the  writing  of  another. 

iD)/— <!hick  Dbawh  bt  DBrmnART.— >An  information  charging  the 
defendant  with  uttering  and  attempting  to  pass  a  forged  and  ooun> 

terfeited  check,  which  ahows  upon  its  face  that  the  instrument  al* 
Iciged  to  be  forged  was  a  check  drawn  and  signed  hj  the  defendant 

himself,  does  not  state  a  public  offense;  and  the  facts  that  such 
check  purported  to  be  indorsed  by  the  person  whose  check  was  al- 
leged to  have  been  forged,  and  that  the  defendant  had  no  funds  in 
the  bank  on  which  it  was  drawn,  are  imniaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  refusing  a  new  trial.  £.  C. 
Hart,  Judga. 

The  facts  axe  stated  in  the  opinion, 

Gbarles  M.  Beckwith,  for  Appellant 

Tirey  L.  Foid,  Attorney  General,  and  0.  N.  Post,  Asristonl 

Attorney  General,  for  Respondent. 

# 

COOPER,  C. — Defendant  was  convicted  of  the  crime  of 
forgery  and  sentenced  to  a  term  of  eight  years  in  the  state 
prison  at  Folsom.  He  brings  this  appeal  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial.  The 
diarging  part  of  the  information  was  as  follows,  to  wit: 

"The  said  E.  J.  Cole,  on  the  day  of  August,  A.  D 

1899,  at  the  said  county  of  Sacramento,  in  the  said  state  of 
California,  and  before  the  filing  of  this  information,  did  then 
and  there  willfully,  unlawfully,  and  feloniously  utter,  pub- 
lish, and  attempt  to  pass  to  one  Gus  Lavenson,  a  certain 
false,  forged^  and  counterfeited  check  as  the  true  and  gen- 
uine check  of  one  S.  B.  Smith,  for  the  payment  of  ten  dollars, 
which  aforesaid  false,  forged,  and  counterfeited  check  is  in 
the  words  and  figures  following,  to  wit: 
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'Sacramento,  Cal.,  Aug.  81, 1899. 
''National  Bank  of  D.  O.  Milk  A  Co.,  pay  to  E.  J.  Cole, 
or  oidar,  Ten  Dollars,  $10.00. 

"'(Signed)  E.  J.  COLE.' 

"[Indorsed  on  back]  :  S.  B.  Smith. 

^'United  States  revenue  stamp  two  cents  on  face  marked, 
'8-31-99.   E.  J.  C 

"With  the  intent  then  and  there  to  prejudice,  damage,  and 
defraud  the  said  Gus  Lavenson ;  he,  the  said  £.  J.  Cole,  then 
and  there  well  knowing  the  said  false,  forged,  and  counter- 
feited check  to  he  false,  forged,  and  counterfeited." 

The  information  charges  the  defendant  with  uttering  and 
attempting  to  pass  the  check  therein  set  forth.  A  demurrer 
was  filed  to  the  information  upon  the  ground  that  it  does  not 
substantially  conform  to  the  requirements  of  sections  950, 
961,  and  952  of  the  Penal  Code,  and  that  the  facts  therein 
stated  do  not  constitute  a  public  offense.  We  think  the  de- 
murrer should  have  been  sustained.  The  gist  of  the  offense 
attempted  to  be  charged  was  the  uttering  and  attempting  to 
pass  the  check  therein  described,  "well  knowang  the  said 
false,  forged  and  counterfeited  check  to  be  false,  forged,  and 
counterfeited."  But  the  informaiton,  while  it  states  that  the 
eheck  was  forged  and  counterfeited,  shows  upon  ite  face  that 
it  was  not  It  ia  the  ofaeok  of  defendant  drawn  on  the  Kar 
tional  Bank  of  D.  O.  Mills  ft  Co.  It  is  signed  by  defendant. 
He  had  the  right  to  draw  and  sign  such  check,  and  for  all 
that  a{)pean3  from  the  information  he  had  ample  funds  in  the 
bank  upon  which  the  check  was  drawn  to  meet  it.  Whether 
he  did  or  not,  he  had  the  right  to  draw  the  check  in  the  man- 
ner and  in  the  form  it  is  drawn,  and  the  bank  may  have  been 
willing  to  pay  it  and  charge  it  to  his  aooount  It  certainly 
is  not  a  forged  and  counterfeited  cheek.  If  Uie  defendant 
drew  a  check  having  no  funds  at  the  bank,  and  attempted 
to  get  money  on  it  by  falsely  representing  that  he  had  funds 
in  the  bank  to  meet  it,  that  might  constitute  an  offense,  but 
not  the  offense  charged  in  this  information.  Again,  it  is 
charged  in  the  information  that  defendant  attempted  to  pass 
the  dieck  as  the  true  and  genuine  check  of  one  8.  B.  Smith. 
It  is  difficult  to  oonceive  how  the  check  could  be  passed  as  tihe 
true  and  genuine  check  of  £k  B.  Smith  when  it  shows  on  its 
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face  that  it  is  the  check  of  £.  J.  Cole.  It  would  be  like  sa3rmg 
this  hone  is  a  black  hone  and  at  the  same  time  showing  a 
white  horse.  It  is  claimed  that  the  indoisement  of  ''S.  B. 
Smith"  was  forged.   If  so  the  information  should  have  so 

stated.  It  shows  that  the  check  was  indorsed  "S.  B.  Smith," 
and  we  must  presume  that  S.  B.  Smith  indorsed  it  as  stated 
in  the  information.  It  is  not  even  hinted  that  the  indorse- 
ment was  forged  or  made  without  the  authority  of  Smith.  The 
information  must  state  the  acts  constituting  the  offense  in  or- 
dinary and  conoue  kngauge,  and  in  such  manner  as  to  en- 
able a  person  of  common  undentanding  to  know  what  is  in- 
tended. It  must  state  the  particular  circumstances  of  the  of- 
fense charged  when  they  are  necessary  to  constitute  a  com- 
plete offense.  (Pen.  Code,  sees.  950,  952.)  It  was  said  by 
this  court  in  the  early  case  of  People  v.  TomUn9on,  35  Gal. 
506 :  "The  purpose  of  the  statute  against  forgeries  is  to  pro- 
tect society  against  the  fabrication,  falsification,  and  the  utp 
tering,  publishing,  and  pasdng  of  forged  instruments,  which, 
if  genuine,  would  establish  or  defeat  some  claim,  impose  some 
duty,  or  create  some  hability,  or  work  some  prejudice  in  law 
to  another  in  his  rights  or  pennon  or  proj^erty.  Hence,  with- 
out much  conflict,  if  any,  it  has  been  held  from  the  outset 
that  the  indictment  must  show  that  the  instrument  in  ques- 
tion can  be  made  available  in  law  to  work  the  intended  fraud 
or  injury." 

It  was  said  by  this  court,  in  speaking  of  the  crime  of 
forgery,  in  People  v.  Bendit,  111  Cal.  277*:  "When  the 
crime  is  charged  to  be  the  false  making  of  a  writing,  there 
must  be  the  making  of  a  writing  which  falsely  purports  to 
be  the  writing  of  another.  The  falsity  must  be  in  the  writ- 
ing itf^elf — in  the  manuscript.  A  false  statement  of  fact  in 
the  body  of  the  instrument,  or  a  false  ai?sertion  of  authority 
to  write  another's  name,  or  to  sign  his  name  as  agent,  by 
which  a  person  is  deceived  and  defrauded,  is  not  forgery. 
Thaie  must  be  a  design  to  pass  as  the  genuine  writing  of 
another  person  that  which  is  not  the  writing  of  such  otiier 
person.  The  instrument  must  fraudulently  purport  to  be 
what  it  is  not" 

In  this  case  the  instrument  set  forth  in  the  information  as 
the  genuine  check  of  8.  B.  Smith  does  not  purport  to  be 
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such  check.  In  fact,  it  shows  as  plainly  as  the  English  lan- 
guage can  speak  that  it  is  not.  The  information  shows  the 
check  to  bear  the  indorsement  "S.  B.  Smith/'  bat  the  indorse- 
ment is  no  part  of  the  check.  The  contract  of  the  indoreer 
is  a  different  and  distinct  contract  from  that  of  the  maker. 
His  liability  is  only  conditional  and  dependent  upon  circum- 
stances that  may  never  transpire. 

We  advise  that  the  judgment  and  order  be  reversed  and  the 
cause  remanded,  with  directions  to  the  lower  court  to  sustain 
the  demurrer  to  the  information. 

Ghipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  sustain  the  demurrer  to  the 
information. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison^  J. 


[Ifc  A.  No.  600.  Bepartment  One. — September  17,  1900.1 

AUGUSTA  BEHLOW,  AppeUant,  v.  SOUTHERN  PA- 
GIFIC  RAILROAD  COMPANY  et  al.,  Respondents. 

Sbd— Oommioii  StmsBQuntT— Use  loa  Railboad  PoBfonn— Ti— o- 

ULAB  Ube — Breach  hot  Shown. — A  condition  eubseciucnt  in  a 
deed  to  a  railway  eompany  that,  if  the  land  conveyed  is  not  used 

for  railroad  ptirposoa  only,  it  is  to  revert  to  the  grantors,  with- 
out limiting  or  di  fining  the  extent  of  tlie  use,  or  the  character  or 
frequency  of  trains  to  be  operated  over  it,  is  not  broken  by  an 
irregular  use  of  the  land  for  railroad  purposes,  ranging  from 
daily  use  to  use  at  intenwls  of  several  montht. 

Id. — Stuict  CoNSTRUcnoN  OF  Conditions  Siikseqient — Forteitube 
NOT  Favored. — Conditions  substqncnt.  especially  when  relied  on  to 
work  a  forfeiture,  must  be  created  by  express  terms  or  clear  im- 
plication, and  are  to  be  construed  strictly  against  a  forfeiture, 
which  is  not  favored  in  law.  Conditions  providing  for  a  forfeiture 
are  to  be  construed  liberally  in  favor  of  the  holder  of  the  eetati^ 
and  etrictly  against  an  enforoement  of  the  forfeiture. 

Id. — Agreement  fob  Stations — Considkhation  of  Grant — Personal 
Covenant. — A  provision  in  the  deed  by  which  the  railway  com- 
pany agrees,  as  a  further  oonsideration  of  the  grant,  to  place  two 
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■totkan  at  a  lotttioB  to  be  Mlceted  by  the  gntntor,  at  wbleh  all 

ttains  must  stop,  is  not  a  condition  upon  which  the  estate  is 
granted,  and  is  not  available  to  defeat  the  estate  created  bj  the 
gnat,  but  is  merely  a  personal  covenant  on  the  part  of  the  grantee. 

bft^— Statuib  OoKCKBiniio  Opebatxcit  of  RAiLBOAOfl — RcvnrEBB  TO 
PiAUii'U^— iMBUfFiciMiT  SHOWiiro.— The  plaintiff  in  an  action  to 
qiniet  title,  who  depends  for  recovery  upon  showing  that  land 
granted  by  the  plaintiff's  grantor  for  railroad  purposes  has  reverted 

to  the  plaintiff  as  successor  of  the  original  owner,  cannot  invoke  the 
statute  of  April  15,  1880  (Stats.  1880,  p.  43),  to  establish  such 
reverter,  if  no  facts  are  alleged  or  shown  to  bring  the  case  within 
that  statute,  or  to  establish  that  there  has  been  a  failure  to  operate 
trains  npm  the  road  for  the  period  of  six  montiiB  as  required  bj 
that  act 

APPEAL  from  an  order  of  the  Superior  Court  of  Loe 
Angeles  County  denying  a  new  trial.  M.  T.  Allen,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Walter  F.  Haas,  for  Appellant. 

The  limitation  in  the  deed  qualifies  the  grant,  and  shows 
the  intent  of  the  parties  to  grant  a  mere  right  of  way  or 
easement  for  railroad  purposes,  and  such  intent  must  prevail. 
(Frnwre  v.  Daiy,  93  Cal.  665;  Martin  v.  Lloyd,  94  Cal.  195; 

In  re  Vance,  100  Cal.  425;  Morrison  v.  Wilson,  30  Cal.  344; 
PelUsier  v.  Corker,  103  Cal.  516.)  After  the  acquisition  of 
the  right  of  way  by  the  Southern  Pacific  Railroad  Company, 
the  easement  was  abandoned  and  lost.  The  act  of  April  15, 
1880,  having  been  enacted  before  the  deed  was  executed,  was 
part  of  the  contract,  and  the  title  reverted  thereunder  to  the 
plaintiff,  as  successor  in  interest  of  the  original  owner,  for 
abandonment  of  the  operation  of  the  railroad.  (Stali.  1880, 
sec  1,  p.  43;  Brown  v.  Kling,  101  Cal.  299.) 

Bicknell,  Gibson  &  Trask,  for  Respondents. 

There  is  no  question  that  a  railroad  corporation  may  ac- 
quire the  fee  of  lands  for  the  sole  purpose  of  operating  a 
raihroad  theieover.  (Civ.  Code,  sees.  854,  465,  467,  subd.  4; 
NicoU  V.  N.  Y.  eie.  R,  R.  Co.,  12  N.  Y.  121;  12  Barb.  460; 
Yotu  V.  Van  De  Bogert,  56  N.  Y.  526 ;  19  Am.  &  Eng.  Ency. 
of  Law,  806-10 ;  1  Borer  on  Railroads,  78 ;  Page  v.  Helnberg 
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40  Vt.  81.^)  The  estate  granted  by  the  deed  was  not  an 
easementy  but  an  estate  in  fee  upon  oondition  subeeqaeot 
(2  Blackstone's  Gommentaries,  107.)  A  forfeiture  for  breaoh 
of  a  oondition  subsequent  is  not  favored,  and  the  condition  is 

to  be  construed  strictly  against  the  grantor,  and  against  a 
forfeiture.  (4  Kent's  Commentaries,  129,  10th  ed.,  150; 
Civ.  Code,  sec.  1422;  Cleary  v.  Folger,  84  Cal.  316,  321»; 
People  V.  Perry,  79  Cal.  105,  121 ;  Bishop  on  Contracts,  2d 
ed.,  see.  418;  Morrill  v.  Wabaeh  etc.  Ry.  Go.,  96  Mo.  174.) 
Appellant's  case  is  not  brought  1^  the  complaint,  nor  by  the 
stipulated  facte,  within  the  terms  of  the  statute  of  April  15, 
1880.  No  forfeiture  of  any  kind  is  pleaded  or  shown.  A 
forfeiture  musit  be  pleaded.  (Bliss  on  Code  Pleading,  3d 
ed.,  sec.  227  ;  Morenhaut  v.  Wilson,  52  Cal.  263;  Dutch  FUU 
Water  Co.  v.  Mooney,  12  Cal.  534.) 

HARRISON,  J.— Suit  to  quiet  tiUe.  The  land  involved 
in  the  action  is  a  strip  forty  feet  in  width,  lying  within  block 
55  of  Ramona,  in  the  county  of  Los  Angeles.  Both  parties 
derive  title  under  a  common  grantor,  the  San  Gabriel  Wine 
Company.  The  conveyance  to  the  defendant's  grantor,  the 
San  Gabriel  Valley  Rapid  Transit  Railway  Coinijany,  was 
made  February  7,  1888,  and  granted,  bargained,  and  sold 
to  it,  its  successors  and  assignees  forever,  the  strip  of  land 
described  in  the  complaint^  and  other  lands,  and  contained 
this  provision:  ''The  conveyance  of  these  lands  is  made  for 
railroad  purposes  only,  and,  if  not  so  used,  then  it  is  to  re- 
vert to  the  parties  of  the  first  part."  The  conveyance  to  the 
plaintiff  was  made  March  20,  1888,  and  was  a  grant  of  the 
entire  block  55.  These  conveyances  were  introduced  in  evi- 
dence, and  in  addition  thereto  the  parties  made  an  agreed 
statement  of  facto  upon  which  the  canae  was  submitted  to 
the  court  In  this  stipulation  it  waa  agreed  that  prior  to  the 
commencement  of  this  action  the  Southern  Pacific  Railroad 
Company  had  acquired  all  the  rights  of  the  San  Gabriel 
Wine  Company  and  of  the  San  Gabriel  Valley  Rapid  Transit 
Railway  Company.  Judgment  was  rendered  in  favor  of  the 
defendante,  and  a  motion  of  the  plaintiff  for  a  new  trial  was 
denied.  From  this  order  she  has  ^>pealed. 

1 04  Am.  Dw.  S7a.  a  18  Aik  St  Bi^  lf7. 
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The  aforesaid  grant  from  the  San  Gabriel  Wine  Com- 
pany  to  the  San  Gabriel  Valley  Bi^id  Transit  Railway  Com- 
pany created  in  the  grantee  an  estate  in  fee  in  the  lands  de- 

scribed  in  the  complaint,  determinable  upon  the  nonperform- 
ance of  the  condition  therein  specified.  This  being  a  condi- 
tion subsequent,  ita  terms  are  to  be  strictly  construed.  "Con- 
<iitioDs  subsequent  are  not  favored  in  law  and  are  construed 
atiictly  because  they  tend  to  destroy  estates.''  (4  Kent's  Com- 
jiMntarieB,  129).  Forfeitures  are  not  favored  in  law,  and 
4»nditions  providing  for  the  forfeiture  of  an  estate  are  to  be 
construed  liberally  in  favor  of  the  holder  of  the  estate  and 
strictly  against  an  enforcement  of  the  forfeiture.  (Civ.  Code, 
sec.  1442.)  ''Conditions  subsequent,  especially  when  relied 
4>n  to  work  a  forfeiture,  must  be  created  by  express  terms  or 
dear  implication,  and  are  construed  strictly."  (Washburn 
on  Real  Property,  447.)  By  the  terms  of  the  above  convey- 
.ance  the  only  condition  under  which  the  land  is  to  revert  to 
the  grantor  is  in  case  it  shall  not  be  used  for  railroad  pur- 
poses, and  it  was  agreetl  ad  a  fact  herein  that  the  Southern 
Pacific  Railroad  Company,  has,  from  time  to  time,  ranging 
from  daily  use  to  use  every  few  months,  but  at  no  stated 
times,  operated  gravel  trains  for  its  own  use  and  for  hire  on 
.said  Ri^id  Transit  Railway,  aeross  and  over  the  premises 
•described  in  the  complaint,  to  the  junction  of  said  transit 
railway  with  the  defendant's  overland  or  trunk  line  at  Ra- 
mona,  from  which  point  said  gravel  trains  were  hauled  over 
:8aid  trunk  line  eastward  and  westward  to  various  points 
thereon. 

Upon  the  fact  thus  stipulated  it  must  be  held  that  a  breach 
•of  the  condition  named  in  the  grant  has  not  been  shown. 
The  terms  of  that  condition  do  not  limit  or  define  the  extent 

•of  the  use,  or  the  character  or  frequency  of  the  trains  that  are 

4o  be  operated  over  the  land;  and  it  cannot  be  maintained  as 

a  proposition  of  law  that  the  running  of  gravel  trains,  as 

.afdMesaid,  is  not  a  use  of  the  land  for  railroad  purposes. 

The  provision  in  the  above  conveyance  to  the  San  Gabriel 

Rapid  Transit  Railway  Company  that»  "as  a  further  consid- 

oration  for  the  grant  of  this  land,  the  parties  of  the  seoond 
part  agree  to  place  two  stations,  at  one  of  which  all  trains 
-must  stop — location  of  stations  to  be  selected  by  the  party 
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of  the  first  part,"  is  not  available  to  defeat  the  estate  created 
by  the  grant.  This  provision  is  not  made  a  condition  upon 
which  the  estate  is  granted,  but  is  merely  a  personal  cove- 
nant on  the  part  of  the  grantee. 

The  plaintiff  is  not  entitled  to  invoke  the  provisions  of  the 
act  of  April  15,  1880.  (Stats.  1880,  p.  43.)  She  has  made 
no  reference  to  the  act  in  her  complaint,  nor  has  she  alleged 
or  shown  any  facts  under  which  she  can  avail  herself  of 
the  provisions  of  this  act.  In  the  agreed  statement  of  facts  it 
appears  that  the  Southern  Padfio  Railroad  Company  ao- 
quired  the  rights  of  the  Rapid  Transit  Railway  Company 
"prior  to  the  commencement  of  this  action,''  and  that  prior 
to  such  acquisition  the  Rapid  Transit  Railway  Company 
operated  regular  passenger  and  freight  (rains  daily  over  the 
road.  The  date  at  which  the  Southern  Pacific  Railroad  Com- 
pany acquired  the  property  is  not  shown  in  the  record,  and 
consequently  it  does  not  appear  that  there  had  been,  for  six 
months  prior  to  the  commencement  of  the  action,  any  failure 
to  operate  trains  upon  the  road  as  required  by  the  act  of 
1880. 

The  order  in  afhrmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  876.   Department  One. — September  17,  1900.] 

ROSE  PROCTER,  Respondent,  v.  SOUTHERN  CALIFOR- 
NIA RAILWAY  COMPANY,  Appellant. 

.\CTioic  FOB  Damages — Ejection  of  Railway  Fasbengeb — Pleadiko— 
Irjubt  to  "Good  Kami." — ^Ib  an  Mtion  to  noovw  damages  for 
tha  unlawfal  ejectioii  of  the  pkhitiff  from  tha  paatenger  can  of 
tha  defendant  railway  company,  no  damagee  can  be  allowed  for  in- 
Jury  to  tlie  "good  name*'  of  the  pli^tiff.  An  averment  of  such 
Injury  in  the  coinplaint  renders  it  subject  to  a  demurrer  for  mi- 
evtainty»  and  ia  aubjeet  to  a  motion  to  strike  it  out. 

Idw— MlMonnn  op  CAuns  or  Action. — ^Where  the  injury  to  plain- 
tllfa  "good  name''  la  not  alleged  aa  a  separate  eanse  of  action,  b«t 
oaly  as  one  of  several  injuries  alleged,  the  complaint  it  not  therdiy 
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rmdered  tubject  to  •  demurrer  fer  misjoinder  of  eeuses  of  aeUoii. 

Id. — Absence  of  Evidence — Fixdino — Harmless  Surplusage. — Where 
no  evidence  was  introduced  at  the  trial  to  show  any  injury  to 
plaintiff's  "good  name,"  the  averment  thereof  in  the  complaint  and 
a  finding  based  upon  such  averment  will  be  deemed  harmleM  eur- 
ptnsage,  which  eonld  aol  hmre  prejudiced  the  dfifendaiity  and  will 
not  be  held  ground  for  reversal  upon  appeal. 

Id. — Sepabation  of  Plaintiff  from  Baggage — Proper  Evidence — Dam. 
A0E8  Occasioned — ^Discretion. — In  such  action  it  is  proper  to 
show  that  the  plaintiff's  baggage  was  carried  away  inm  the  plain- 
tiff  when  ejected  from  the  ears,  and  that  plaintiff  was  thereby 
compdled  to  buy  additional  dothingj  and  the  mental  and  physioal 
distress  of  plaintiff,  and  any  pecuniary  loes  thereby  occasioned, 
may  be  taken  into  acount  in  fixing  the  damages.  Such  damages 
are  not  susceptible  of  computation,  and  are  within  the  sound  dis- 
cretion of  the  judge  or  jury  passing  upon  the  evidence. 

Id.— IiciBom  Imn  or  GoKFERtAinnr— Pbiob  or  CuynnirG— Qbrbal 
DAXAm.~The  price  of  the  dothing  purchased  is  not  a  proper 
item  of  compen8ati<m  in  damages,  and  a  special  allowance  therefor 
should  be  omitted  from  the  judgment.  Tho  damages  for  separa- 
tion from  the  baggage  and  for  any  loss  or  inconvenience  thereby 
occasioned,  must  be  deemed  compensated  by  the  flnding  of  general 
damages. 

Id.— DDUVAnoir  or  TmyuoH  Ttanr— Ooar  or  FAflSAOB  noK  Flaob 
or  Ejsonoir.— The  plaintiff  Is  entitled  to  recover  the  cost  of  a 

ticket  irom  the  place  of  wrongful  ejection  to  the  place  of  the  plain- 
tifTs  destination,  as  damages  for  the  wrongful  taking  from  plain- 
tiff by  the  conductor  of  a  throng  ticket  belonging  to  the  plain- 
tiff. 

Idu— Daica«  hot  SxoBMivi^-TTndBr  the  drcumstances  o€  this  ease,  an 
award  of  general  damsges  in  the  sum  of  four  hundred  and  sixty 

dollars  and  fifty  cents  for  the  unlawful  ejection  of  the  plaintiff  from 
the  cars  of  the  defendant  ia  hold  not  ovc'-^slvc.  without  takiDg  into 
account  any  injury  to  the  good  name  of  the  plaintiff. 

m 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  N.  Sterry,  and  Henry  J.  Stevens,  for  Appellant 

Winder,  Creighton  &  Davis,  and  F.  G.  Hentig,  for  Re- 
spondent. 
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GRAY,  0. — The  defendant  appeals  from  a  judgment  in 

plaintiff's  favor  and  from  an  order  denying  a  new  trial. 

The  action  is  to  recover  damages  for  an  unlawful  eject- 
ment of  plaintiff  by  defendant  from  one  of  its  passenger 
trains  at  Pasadena.  The  case  was  tried  before  the  court  with- 
out a  jury,  and  plaintiff  was  awarded  damages  in  the  amount 
of  five  hundred  and  seventy-five  doUan.  The  defendant  ad- 
mitted that  its  act  in  taking  plaintiff's  ticket  and  ejecting 
her  from  the  train  was  wrongful. 

It  appears  that  jilaintiff,  a  colored  woman,  was  traveling 
on  a  round  trip  ticket  from  Cincinnati,  Ohio,  and  boarded 
defendant's  train  at  Los  Angeles,  intending  to  return  to  Gin- 
cinnatL  A  conductor  of  def  endant,  on  examining  her  ticket, 
directed  her  to  write  her  name,  which  she  did.  He  then 
told  her  it  was  not  her  name  on  the  ticket  and  that  the 
ticket  was  bought  in  Los  Angeles,  and  repeated  this  two  or 
three  times.  Plaintiff's  name  and  her  correct  de^^cription 
were  on  the  ticket.  Plaintiff  informed  him  that  ''we  [mean- 
ing herself  and  another  colored  woman  who  was  with  herj 
bought  these  tickets  at  Cincinnati."  The  conductor  then  said: 
"You  will  either  have  to  pay  your  way  or  get  off  at  the  next 
station."  He  retained  plaintiff's  ticket,  and  on  her  subse- 
quently addressing  him  with  the  inquiry,  'Can  you  tell  me 
what  is  the  matter  with  these  tickets,  so  I  can  write  to  Mr. 
Near,  the  gentleman  who  bought  the  tickets  for  me,  right 
away  he  made  no  reply.  The  plaintiff  and  her  companioD 
testify  that  the  conductor  talked  loud  to  them,  and  the  plain- 
tiff says:  ''He  spoke  very  abrupt  at  the  first  when  he  con- 
tradicted our  name  was  on  the  ticket."  A  witness  for  de- 
fendant, Thomas  Duzan,  testifies  that  the- woman  "broke  out 
crying,"  when  talking  with  the  conductor.  The  plaintiff,  as 
a  witness,  in  describing  the  effect  of  the  conductor's  conduct, 
says:  ^'Well,  I  felt  very  bad,  and  also  I  felt  like  the  ground 
could  just  open  and  swallow  me  when  I  was  put  off  at  Pasa- 
dena. There  was  every  eye  on  us,  looking  at  us."  Lizrie  Ri- 
ley was  asked,  "What  was  the  manner  of  this  conductor?"  to 
which  she  replied:  "  'Well,'  he  says,  'I  am  going  to  take  them 
up,  and  if  you  want  to  go  on,  pay  your  fare,  or  else  get  off.' " 
Presumably,  the  manner  of  the  conductor  was  illustrated  in 
this  answer  of  the  witness,  and  it  was  doubtless  upon  th^y 
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as  well  ag  upon  the  testimony  of  plaintiff  that  the  trial  court 
based  the  finding  that  the  oonductor  "said  to  plainti£[  in  an 
insolent  and  impudent  maunery  Id  a  loud  voice,  and  with- 
in the  hearing  of  the  other  paasengen  on  said  car,  ^You 
bought  this  ticket  in  Loe  Angelm  and  you  will  have  to  get  off 
this  car  or  pay  your  fare.' "  Plaintiff's  baggage  was  carried 
on  to  Cincinnati,  leaving  her  with  no  clothes  except  those 
>he  wa^  wearing,  and  she  was  compelled  thereby  to  buy 
clothes  costing  thirty-seven  dollars  and  twenty-five  cents. 

It  was  stipulated  that  the  cost  of  a  ticket  such  as  that  takeu 
fxom  plaintiff  was  seventy-seven  dollars  and  fifty  cento. 

The  complaint  states  the  facts  for  the  most  part  in  the  form 
usual  in  actions  of  this  character.  There  was  a  motion  to 
strike  out  parts  of  the  complaint,  and  a  demurrer  for  uncer- 
tainty and  misjoinder  of  causes  of  action  upon  which  the  aj)- 
pellant  bases  his  most  serious  contention  for  a  reversal.  The 
parts  of  the  complaint  necessary  to  be  stated  on  this  point 
are  as  follows:  'That  the  cost  of  a  first-dass  ticket  and  a  first- 
class  passage  from  the  town  of  Pasadena  on  the  trains  of  de- 
fendant, over  the  route  hereinbefore  mentioned  and  de- 
scribed, to  the  said  city  of  Cincinnati  was  at  the  time  men- 
tioned one  hundred  and  twenty  dollars  Plaintiff  alleges 

that  said  ticket  was  in  every  way  regular;  that  the  «ain6  was 
the  property,  at  all  times  of  the  plaintiff ;  that  plaintiff's  name 
was  Procter,  as  stated  in  this  complaint;  that  said  ticket  en* 
titled  plaintiff  to  be  a  passenger  upon  the  said  train  from  the 
city  of  Los  Angeles  to  the  said  town  of  Barstow ;  and  that  de- 
ft  ndant  wTongfully,  willfully,  and  with  intent  to  harass  and 
annoy  plaintiff,  caused  plaintiff  to  leave  the  said  train  at  an 
intennediary  station,  to  wit,  the  said  Pasadena;  that  said  de- 
fendant so  caused  plaintiff  to  leave  the  said  train  without 
any  lawful  cause,  and  refused  to  carry  plaintiff  according  to 
its  contract  in  said  ticket  as  aforesaid,  and  at  said  station  of 
Pasadena  left  plaintiff  to  pnr.-<ue  her  journey  on  foot  or  to 
return  to  said  city  of  Los  Angeles;  that  by  reason  of  the  said 
conduct  uix>n  the  part  of  defendant,  plaintiff  was  unable  to 
complete  her  journey  to  the  said  city  of  Cincinnati,  Ohio, 
and  was  put  to  great  trouble  and  expense,  and  suffered  great 
loss  thereby,  and  was  injured  and  wounded  in  her  feelings 
and  good  name,  and  suffered  great  distress,  and  that  by  rea- 
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son  of  the  said  premises  herein  mentioned  said  plainti£F  has 

suffered  damages  of  and  by  defendant  in  the  sum  of  five 
thousand  dollars  ($3,UU0). 

"Wherefore,  plaintiff  prays  judgment  against  defendant, 
the  Southern  Cahfomia  Railway  Company,  a  corporation, 
for  the  sum  of  five  thousand  doHass  and  oosts  of  suit" 

Af^wUant  contends  that  his  motion  to  strike  from  the  com- 
plaint  the  words  "and  good  name''  should  have  been  granted, 
and  we  think  this  contention  correct.  The  plaintitl  s  action 
wiLs  based  on  the  act  of  the  conductor  in  taking  away  her 
ticket  and  ordering  her  off  the  train,  and  she  was  not  entitled 
to  recover  for  any  injury  to  her  good  name  occasioned  there- 
by. (Sehmiti  v.  Milwaukee  St  Ry.  Co.,  89  Wis.  195.)  It 
seems  to  be  conceded  that  there  was  no  evidence  given  at  the 
trial  to  show  that  she  had  suffered  any  injury  to  her  good 
name.  The  words  should  have  been  stricken  out  jls  surplus- 
age, and  we  think  even  on  this  appeal  ihvy  should  be  re- 
garded as  surplusage  and  entirely  immaterial.  We  may  also 
regard  the  same  language  in  the  findings  as  immaterial  and 
xejeoi  it  as  having  no  support  in  the  evidence;  and  yet  if  the 
findings  without  these  words  support  the  judgment,  as  we 
think  thev  do,  it  should  not  be  reversed  merely  on  account 
(if  the  technical  error  of  the  court  in  refusing  to  strike  them 
out  or  in  failing  subsequently  to  treat  them  a-?  immaterial. 
(Sloane  v.  Southern  California  Ry.  Co.,  Ill  Cal.  ^6.) 
Where  it  can  be  seen  that  the  damages  found  by  the  court  are 
not  excessive,  on  the  facts  as  they  were  developed  at  the  trial, 
the  case  should  not  be  reversed  merely  because  the  court  in- 
serted something  in  the  finding  that  had  no  foundation  in  the 
evidence.  This  can  best  be  illustrated  by  an  examination  of 
the  finding  complained  of,  which  is  as  follows: 

"The  ticket  of  plaintiff  was  in  all  respects  regular.  The  ac- 
tion of  defendant's  train  agent  Brown  in  thus  causing  plain- 
tiff to  leave  the  train  was  wrongful,  and  plaintiff  thereby 
was  unable  to  complete  her  journey  to  Cincinnati ;  she  was 
thereby  put  to  great  trouble,  and  was  thereby  injured  and 
wounded  in  her  feelings  and  good  name,  and  thorel)y  defend- 
ant caused  plaintiff  to  sutTer  damages  in  the  sum  of  four 
hundred  and  sixty  dollars  and  fifty  cents,  which  sum  the 
court  finds  as  plaintiff  's  general  damages  in  the  premises." 
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We  think  under  all  the  oiicuiDstanoes  that  four  hundred 
and  sixty  dollars  and  fifty  ooats  was  not  an  exoessiye  amount 
to  ocmipensate  plaintiff  for  the  trouble  and  injury  she  suf- 
fered by  reason  of  the  wrongful  acts  of  defendant,  without 

taking  into  account  any  injury  to  her  good  name. 

Had  the  worck  "and  good  name"  been  stricken  out,  the 
coMiplaint  would  have  been  free  from  any  serious  objection, 
and  though,  perhaps,  the  complaint  with  those  words  left  in 
was  demurrable,  and  the  oourt  erred  as  well  in  overruling 
the  demurrer  as  in  not  granting  the  aforesaid  motion,  yet  we 
are  confident  that  the  defendant  could  not  have  been  misled 
or  in  any  way  prejudiced  thereby;  and  after  the  case  has 
gone  to  judgment  it  will  not  be  reversed  for  mere  error,  when 
it  can  be  seen  that  no  substantial  right  of  the  party  was  there- 
by prejudiced.  (Sloane  v.  Southern  California  Ry.  Co., 
mipra;  Irish  v,  Swiderkaut,  122  Cal.  308;  Alexander  v.  Cen- 
tral Lwnber  etc.  Co.,  104  Cal.  532.)  The  injury  to  "good 
name"  was  not  alleged  as  a  separate  oause  of  action  in  the 
complaint,  but  only  as  one  of  several  injuries  resulting  to 
plaintiff  from  the  one  cause  of  action  alleged.  There  was, 
therefore,  no  misjoinder  of  "causes  of  action." 

It  was  proper  to  show  tliat  plaintiff  was  separated  from 
her  baggage  by  the  act  of  defendant  as  one  element  of  dam- 
age, and  we  think  there  was  no  error  in  permittingher  to  show 
that  she  was  compelled  thereby  to  buy  additional  clothing, 
but  we  do  not  think  the  measure  of  damages,  to  wit,  the 
price  of  the  clothing  so  purcha^'ed,  adopted  by  the  court 
was  the  proper  one.  The  fact  that  plaintifi's  trunk  was  car- 
ried on  to  Cincinnati  no  doubt  resulted  in  some  pecuniary 
loss,  which  might  have  been  shown  and  taken  into  account 
in  fixing  the  damages.  Also  the  fact  that  a  woman  was  sep- 
arated from  her  baggage,  several  thousand  miles  from  her 
home,  is  no  inconsiderable  trifle  in  estimating  the  amount 
of  damage  resulting  from  the  mental  and  physical  distress 
that  she  suffered.  Such  damages  are  not  susceptible  of  com- 
putation, but  their  amount  is  within  the  sound  discretion  of 
the  judge  or  jury  hearing  the  evidence. 

Appellant  complains  that  the  findings  in  several  particu- 
lars are  not  supported  by  the  evidence.  A  careful  examina- 
tion of  the  findings  and  evidence  in  connection  with  these 
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objections  discloses  that  in  many  of  the  said  particulars  the 
findings  have  ample  support  in  the  evidence,  and  in  the 
others  the  findings  relate  to  facts  which  are  merely  probative 
and  axe  not  essential  to  uphold  the  judgment. 

The  general  damages  fixed  do  not  appear  to  be  excessive. 
We  think,  also,  that  the  plaintiff  was  entitled  to  recover  sev- 
enty-eeven  dollars  and  twenty-five  cents,  the  stipulated  cost 
of  a  ticket  from  Pasadena  to  Cincinnati.  But  the  thirty-seven 
dollars  and  twenty-five  cents,  given  plaintiff  in  the  judgment 
on  account  of  clothes,  we  think  should  not  have  been  allowed, 
for  the  reason  already  stated,  and  also  because  we  think  the 
plaintiff  properly  compensated  for  any  injury  occasioned 
by  being  separated  from  her  trunk  In  the  general  damages 
given  her  in  the  judgment 

We  therefore  advise  that  the  judgment  and  order  denying 
a  new  trial  be  reversed,  unless  the  plaintiff  shall,  within 
thirty  days  after  the  filing  of  the  remittitur  in  the  superior 
court,  file  with  the  derk  and  give  to  the  defendant  a  stipu- 
lation remitting  from  the  jud^pnent  the  sum  of  thirty-eeven 
dollars  and  twenty-five  cents.  If  such  stipulation  be  so  filed 
and  delivered,  the  superior  court  should  be  directed  to  amend 
the  judgment  in  conforniity  therewith,  and  thereupon  the 
judgment  and  order  should  stand  a&med,  appellants  to  re- 
cover the  costs  of  the  appeal. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed,  unless  the 

plaintift'  shall,  within  thirty  days  after  the  filing  of  the  remit- 
titur in  the  superior  court,  file  with  the  clerk  and  give  to  the 
defendant  a  stipulation  remitting  from  the  judgment  the 
sum  of  thirty-seven  dollars  and  twenty-five  cents.  If  such 
stipulation  be  so  filed  and  delivered,  the  superior  court  is  di- 
rected to  amend  the  judgment  in  conformity  therewith,  and 
thereupon  the  judgment  and  order  stand  affirmed,  appel- 
lants to  recover  the  costs  of  the  appeal. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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CS.  F.  No.  2315.  OqpwtMt  Twow— Siptanbcr  17,  IMML] 
HANNAH  WALL  el  al.,  Respondents,  y.  BRIDGET 

MINES  and  GIRLS'  DIRECTORY  ORPHAN  ASY- 
LUM, Intervenor,  Appellants. 

OoBFORAxiON — Orphan  Asyxum — Existence  De  Facto— Support  of 
Fi?7DiN0. — A  liDiling  that  an  orphan  asylum  is  not  a  de  facto  cor< 
poration  is  austained  by  evidence  tending  to  show  that  there  were 
no  meetings  of  the  members  or  tnutees,  no  election  of  officers,  no 
by-lam  adopted,  no  OMtifloatet  of  aliana  or  nonilMnliip  inued, 
no  teal  adopted  or  mod,  no  records  or  minutes  kept,  and  no  cor- 
porate aete  ol  anj  diaraeter  performed*  and  tliat  tlie  institution 
wae  managed  alter  aa  tt  liad  been  befora  tlie  attempt  to  ineor- 
porate. 

In, — Benevolknt  Ck)BPOBATioN  De  Jure — Verification  or  Articles — 
Affidavit — Mandatory  Statute. — In  order  to  constitute  a  benev- 
olent corporation  de  jure,  the  articles  of  incorporation  must  be 
verified  at  required  by  section  £90  of  <ha  Oivil  CSode;  and  there 
«an  be  no  verification  witbin  the  mnanifig  of  that  section  requir- 
ing  that  certain  faete  to  be  set  forth  in  the  artideo  '"must  ba  veri- 
Hed  by  the  officers  conducting  the  election"  otherwise  than  by  af- 
Sdsvit  of  those  officers.  The  stetute  requiring  such  verification  is 
mandatory,  and  not  directory. 

IBl — ^Authority  of  Secretary  of  State — Certificate  of  Incorpora- 
tion —  PBEBEQUISnES     TO     VALIDITY  —  CERTIFICATE    OF  CoUNTY 

Cmx— Corr  or  Antom.— The  seorelary  of  state  baa  on  au- 
thority to  issue  a  eertifloate  of  incorporatloD  without  Ifarst  receiv- 
ing a  copy  of  the  articles  of  incorporation  certified  by  the  county 
derk,  showing  that  the  steps  prerequisite  to  the  aMomption  cl 
corporate  powers  have  besn  complied  with. 

to^— Certificate  Necessary  to  Incorporation — Certificate  to  Issu- 
ance OF  Pkevious  Certificate — Failure  of  Proof. — The  certilicate 
of  incorporation  referred  to  in  section  296  of  the  Civil  Code,  re- 
quired  to  be  iasned  by  the  seeretary  of  stete^  is  requisite  to  give 
tiw  incorporation  a  de  /are  existence.  A  second  certifleate  signed 
%j  him,  merely  redting  timt  artideo  of  Incorporation  were  filed  in 
liis  office  on  a  certain  date,  on  which  a  certificate  of  incorporation 
thereof  was  issued  by  him,  is  not  admissible  proof  of  the  first  certi- 
fieate,  and  fails  to  prove  a  compliance  with  the  law. 

toir— PiJCADiNo — Averment  of  Incorporation — Former  Action. — ^The 
averment  of  the  incorporation  of  the  orphan  asylum  intervener 
made  in  the  complaint  in  a  former  action  by  the  eame  plaintilTs 
in  whidk  the  parties  defendant  and  the  issaes  were  not  the  saasb 
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cannot  bind  or  e^top  the  plaintills  irom  denying  the  incorporation 
of  the  intervenor  in  this  case. 

Id.— ATmcDiT  or  Comflaint  and  Asswn  to  Iwtkbviwtiow— AicntD- 
mux  or  Answn^IltooiraxsnczrcT— I>i8CBnio2i->ABA]nN>NiaHT  or 
larmbp— Wlier«  tli«  complaint  of  plaintifft  and  the  aniwer  of  plain- 
tifTa  to  the  intervention  of  the  orphan  asylum  alleged  its  incorpora- 
tion, the  court  had  discretion  to  allow  the  answer  to  the  interven- 
tion to  be  amended  by  denying  its  inrorpnratinn,  notwithstanding 
the  inconsistency  of  the  averments.  Thou^'h  the  comphiiiit  uuf^ht 
also  to  be  amended  likewise,  yet  the  failure  to  do  it  being  imma- 
terial to  the  issue  between  plaintiffs  and  defendants,  the  amend- 
ment of  the  aaawer  to  the  intervention  nia\  i>e  deemed  aa  in  effeet 
an  abandonment  of  the  iaane  presented  by  the  complaint. 

Id.— OoKPioian  or  PsEnouB  Smr— Snecmo  FBroBiCAxroB— Ifon- 
OAoi  or  Rial  Estaib— Tma— BimnciAL  Jmamim  or  THm 
Partiu.— In  aa  aetioa  to  enf<ntse  the  apeeiflc  performance  of  a  com- 
promiie  of  a  previous  suit  brought  by  the  same  plaintiffs  against 
the  snnio  and  other  parties  defendant  to  enforce  a  trust  against 
one  who  is  drfendant  in  both  actions,  in  favor  of  an  orphan  asy- 
lum aa  an  alleged  corporation — by  which  compromise  it  was  stipu- 
lated that  the  corporation  had  no  existence,  and  that  all  the  real 
estate  in  controversy  belonged  to  such  defendant,  as  legal  owner, 
and  that  a  spedfled  piece  thereof  should  be  mortgaged  and  specified 
sums  be  paid  to  the  plaintilTs— a  decree  requiring  her  to  mortgage 
the  entire  interest  in  that  property  is  proper.  Any  beneficial  In- 
terests asserted  by  her  to  be  in  co^efendants  ia  the  previous  suit, 
not  made  parties  to  the  present  action*  by  reason  of  an  alleged 
trust  declared  in  the  articles  of  incorporation  in  favor  of  a  society 
of  which  »iu  li  cniicfendants  were  members,  are  not  to  be  considered  in 
enforcing  such  compromise. 

Id. — Invalidity  of  Tbust — Invaud  Cobfobation. — "So  valid  trust  can 
be  created  in  favor  of  third  parties  as  members  of  an  unincor- 
porated society  in  a  corporation  whidi  has  no  legal  CKlstence  tfe 
foofo  or  fwrt;  and  third  parties  cannot  have  aa  interest  in  prop- 
erty as  members  of  aa  alleged  corporatloa  which  has  ao  Interest  la 
such  property. 

Id. — Interests  ttt  UxiNCORpoRATEn  Society  not  Involved. — The  In- 
terests of  third  persons  as  members  of  an  unincorporated  society 
which  is  not  made  a  party  to  either  action,  no  issue  respecting 
which  was  presented  or  drawn  in  question  apart  from  the  ill^;al 
corporation,  are  not  involved,  and  caanot  be  considered. 

Id. — Consent  to  Compromisb  bt  CooEFKivDAirTS— SnroLATiOF  Sioim 
BT  AnoBRXT'— SuffOBT  OT  FuTDiiro. — ^Evidence  that  the  codefend- 
ants  la  the  previous  suit  aot  made  parties  to  the  present  action 
for  a  specific  performance  of  the  compromise  verbally  consented 
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and  agreed  thereto,  and  that  the  stipulation  for  the  compromiae 
was  si^Tied  by  their  attorney  by  their  authority  and  consent,  is 
sufficient  to  support  a  finding  in  favor  of  the  authority  of  the  at- 
torney to  enter  into  the  stipulatloo. 

Id. — AUTHOBITT  OF  ATTORNEY  TO  STIPULATE — CONSTRUCTIOIT  OP  CODE. — 

Section  283  of  the  Code  of  Civil  Procedure  was  not  intended  either 
to  enlarge  or  to  abridge  the  authority  given  to  an  attorney  by  the 
4^ent»  hut  only  to  preacrihe  the  manner  of  its  exercise ;  and  an  au- 
thoriaed  atipnlation  maj  bo  enforoed,  even  if  not  complying  with 
the  tennt  of  that  Mction,  If  It  is  not  forbiddn  by  any  other  atat- 
ute  or  prineipio  of  law. 

Id. — Rights  of  Cudefekdants  wot  Made  Parties — Finding — Review 
Upok  Afpbai.. — CodefManta  In  tho  former  rait  not  made  parties 
to  the  present  action  oannot  be  bound  by  tho  judgment  therein; 
and  tile  appellanta  cannot  be  lieard  to  complain  of  any  finding 
made  by  the  court  against  the  existence  of  any  intereeto  of  such 
codefendanta  in  the  property  involved  in  this  action,  no  proof  of 
whidi  was  given  on  the  triaL 

lo. — IsiEnrnnm  Dbd  to  Iuboal  OouoBaTioH— OiAxm  vov  in 
Bane— Want  tm  BnivnT  and  Aooeptakcb.— A  deed  made  by  the 
defendant  to  the  allaged  incorporated  orphan  asylum,  prior  to  tlie 
compromise,  for  the  purpose  of  defeating  it,  is  ineffective  and  void 
for  want  of  a  grantee  in  ease  to  take  under  it;  and  there  can  be 
no  delivery  of  such  deed  to  the  illegal  corporation  or  any  officer 
thereof,  nor  any  acceptance  thereof,  express  or  implied,  and  no 
acceptance  can  be  presumed  from  the  beneficial  character  of  the 
grant. 

Inu— Minor  Parties  to  Compromise — Representation  by  Guardian  ad 
Ijtem — Ratification  After  Majority. — The  fact  that  some  of  the 
parties  to  the  compromise  were  minors  cannot  invalidate  it,  where 
they  had  no  general  guardian,  and  were  repreaentad  In  the  com- 
promisa  by  their  guardian  ad  Utem  duly  appointed,  who  assisted 
iin  uijstisting  the  cmnpromlse,  and  where  his  acts  were  solemnly 
and  expressly  ratified  by  them  aftar  becoming  of  ags,  in  open 
oourt  and  by  deeds  made  in  pursuance  of  the  oompromiw»  and  by 
particiyataag  in  efforts  to  enforce  it. 

Ob. — CoMTLAijrr  xh  ImKavEHnoH — CBoaa-ooiiFLAiRT  ov  PiAimnm— 
ComTBUonoir  of  Gonc^An  intervention  is  treated  In  section  387 
•of  the  Code  of  Civil  Procedure  as  a  complaint,  to  which  either 
ipnxiy  to  the  action  may  answer  or  demur  as  if  it  were  an  original 
•oomplaini,  and  where  it  is  adverse  to  the  plaintiffs,  they  become 
dirffndisnt*  to  the  intervention,  and  have  the  right  as  such  to  file  a 
eross-oemplaint  thereto  under  section  442  of  the  same  code. 

Co.  CoKBIDBBAIIOir  OV  OOMFBOMm  AS  TO  APVILLAIIT^ADBQUAOT  AXD 

FAiniciBS— FmniNO  as  to  Paiaom  iror  PaBim.— Where  the  eon- 
sideratlon  for  the  compromise  as  to  the  appellant  against  whom 
it  waa  «ifcrced  is  manifestly  adequate^  fair,  and  reasonably  and 
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the  result  of  the  litigation  is  to  leave  all  of  the  title  to  tlie  prop, 
trtgr  involvied  is  tiM  former  litigation  in  such  appellant,  it  cannot 
bo  oomplainod  upon  the  appcol  tiiai  oodefondAnU  in  the  foffner 
■nity  M  to  whom  the  oonsldostioii  for  the  compromiM  is  obo 
found  to  bo  fair  and  adeq^uate,  azo  not  made  parties  to  the  pieeit. 
action,  and  are  not  bound  bj  tho  deeree^  and  do  not  ihare  in  Hhm^ 
reeults  of  thia  aetion. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  FraDdsoo  denying  a  new  trial  Wm.  R. 
Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  W.  Foote,  for  Bridget  Mines,  Appellani 

J.  J.  Lermen,  for  Intervenor,  Appellant 

Charles  F.  Hanlon,  for  Respondents. 

CIITPMAN.  C. — Action  to  specifically  enforce  an  agree- 
ment to  com  promise  and  settle  an  aetion  pending  in  the  su- 
perior court  of  the  city  and  county  of  San  Francisco.  The- 
pleadings  are  exceedingly  yoluminons;  the  findings  are- 
many,  covering  every  conceivable  phase  of  a  somewhat  com- 
plex and  anomalous  case,  and  were  in  favor  of  plaintiff,  a» 
was  the  decree.  The  case  is  here  on  four  separate  appeals,  to 
wit,  an  appeal  by  defendant,  and  an  appeal  by  the  intervener 
from  the  judgment;  and  separate  appeals  by  the  defendant 
and  intervener  from  the  order  denying  a  motion  for  new 
trial.  The  transcript  of  the  proceedings  is  the  same  mutatis^ 
mutandis,  in  all  four  appeals,  and  relates  in  fact  to  hut  one- 
case,  and  19  so  treated  in  the  briefo  and  will  be  so  treated  ixb 
the  opinion. 

A  brief  histor\^  of  the  litigation  and  an  outline  statement 
of  the  facts,  with  some  account  of  the  pleadings,  are  essen- 
tial to  any  adequate  comprehension  of  the  points  presented 
for  decision.  In  1887  Bridget  Mines,  defendant,  opened  a. 
house  in  San  Francisco  for  the  care  of  orphans  and  called  it 
^'Girls'  Directory  Orphan  Asylum'' ;  she  had  but  a  few  doI> 
lars  of  money.  In  1888  Harrietta  Lyman,  a  plaintiff,  joined 
Mines  in  her  enterprise,  but  had  no  money;  at  that  time 
the  asylum  was  on  Van  Ness  avenue.  In  1890  they  moved 
the  institution  to  the  comer  of  Buena  Vista  and  Central  ave* 
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nues,  where  it  is  now  situated.  They  wore  a  diatinguiahing 
uniform  as  sisters,  common  to  similar  sodeties  under  the  pat- 
ronage of  the  Roman  Catholic  Ghurch»  hut  the  association 
was  never  recognized  or  authorized  by  that  church,  or  any  oth- 
er religious  body,  in  any  way.  There  was  a  book  of  rules  intro« 
duced  in  evidence,  from  the  which  the  following  aitpear  in 
the  lacord:  "Kule  14.  After  religious  profession,  whatever 

money  or  property  has  been  brought  in  by  any  sister  becomes 
the  property  of  the  community.  No  sister  may  own  any- 
thing of  herself,  not  even  the  superior,  but  is  only  the  admin- 
istrator of  the  property  belonging  to  the  community  

Rule  20  These  rules  must  be  read  once  a  month  in 

the  refectory."  How  far  these  rules  were  observed  or  botind 
the  sisters  does  not  very  clearly  appear.  Lyman  testified  that 
when  she  came  to  Mines  she  was  not  furnished  with  a  copy 
of  the  rules  and  did  not  for  some  time  know  of  their  exists 
ence;  that  as  othen  came  in  later  a  copy  was  given  them, 
that  she  herself  had  a  copy,  but  never  made  any  promises^ 
either  when  she  was  received  or  afterward;  that  the  rules 
were  occasionally,  but  not  frequently,  read.  In  1889  Bridget 
Ferry  came  in,  but  brought  no  money.  She  is  not  a  party  to 
the  present  action,  but  was  a  party  defendant  to  the  first  ac- 
tion, hereinafter  referred  to.  In  1890  Joseph  Newman  con- 
veyed to  Mines  alone,  and  to  her  heirs,  the  real  estate  on 
Buena  Vista  avenue.  Prior  to  January  26,  1804,  Hannah 
Wall,  a  plaintiff,  came  in ;  she  brought  with  her  $250.  She 
was  subsequently  expelled,  as  we  shall  see,  and  this  amount 
of  money  was  restored  to  her.  She  testified  that  she  prom- 
ised to  be  obedient  to  the  rules  of  the  institution,  and  was 
p^ven  a  book  of  the  rules.  Prior  to  January  28, 1894,  Annie 
McCarthy  came  in;  she  brought  no  money  into  the  institu- 
tion. She  married  subsequently  (when  does  not  appear), 
and  is  not  a  party  to  the  present  action.  Meantime,  the  prop- 
er^ on  Buena  Vista  avenue  was  expanding  into  quite  a  com- 
modious establishment,  judging  from  the  large  number  of 
orphans  there  accommodated.  It  is  not  shown  whence  the 
money  came  to  build  and  maintain  it,  except  in  a  general 
way  it  appeared  that  the  asylum  received  quite  a  large  sum 
unimally  from  the  stat^,  and  the  rest  came  from  charitable 
contributions,  and  apparently  some  from  bequests.  This  part 
of  the  history  is  somewhat  vague.  On  February  1, 1895,  Mines 
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individually,  mortgaged  the  San  Francisco  property  to  the 
Hibernia  Bank  for  $6,000,  aad  with  this  money  a  lot  in  San 
Leandro,  Aleameda  county,  was  purchased  and  was  oonveyed 
to  Alines  and  Lyman.  Subsequently,  Mines  again  mortgi^ed 
the  San  Frandsco  property  to  the  Hibernia  bank  for  $8,000, 
all  of  which,  except  about  $1,600,  was  used  in  constructing 
buildings  on  the  Alameda  property.  These  mortgages,  Mines 
testified,  were  paid  off  with  money  received  "from  the  state 
and  from  public  subscriptions  of  the  charitable  people,"  ex- 
cept a  balance  Still  due  the  bank,  which  the  court  found  is 
$5,000.  She  testified  that  in  1898  she  received  over  $9,000 
from  the  state,  and  the  evidence  shows  that  the  state  aid 
must  have  amounted  to  over  $70,000.  Mines  appears  to 
have  been  the  executive  head  of  the  institution,  and  Lyman 
the  bookkeeper,  who  kept  the  accounts,  collected  the  state  aid, 
and  performed  work  of  that  character.  What  the  other  sis- 
ters did  does  not  appear  particularly.  In  1895  £lma  Schu- 
mann (  a  minor),  one  of  the  plaintiffs,  came  to  the  asylum, 
but  had  no  money.  She  was  a  plaintiff  in  the  first  action. 
She  did  not  sign  the  articles  of  incorporation.  Yvonne  Grif- 
fith, a  minor,  one  of  the  plaintiffs,  came  to  the  asylum  in 
1893.  She  testified  that  she  became  a  sister  in  1896;  that 
she  had  no  money  and  was  entirely  supported  by  the  home, 
but  made  no  vows;  she  promised  to  "be  obedient  and  work 
for  the  poor,  but  not  without  compensation."  She  did  not 
sign  the  articles  of  incorporation,  but  was  one  of  the  plain- 
tiffs in  the  first  action.  The  foregoing  named  persons  are 
all  who  seem  to  have  had  any  connection  with  the  institution 
as  so-called  sisters.  On  January  26,  1894,  an  attempt  was 
made  to  incorporate  the  institution  as  a  benevolent  associa- 
tion by  Mines,  Lyman,  Wall,  McCarthy,  and  Ferry.  The 
question  raised  of  corporation  or  no  corporation  will  be  no- 
ticed later. 

In  the  early  part  of  1897  some  internal  dissensions  arose. 

Mines  and  Lyman  fell  out,  and  Mines,  without  any  cause  as 

I  can  discover,  stripped  Schumann,  Ghfi&th,  and  Wall  of 

their  religious  robes  under  circumstances  of  great  humilia- 
tion to  them,  excluded  them  from  the  asylum  and  forbade 
.their  return.  On  April  17,  1897,  Lyman,  Wall,  Schumann 
and  Griffith  filed  a  complaint  against  Mines,  Ferry  and  Mo- 
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Caxthy  and  the  Girls'  Directory  Orphan  Asyhim,  a  corpora- 
tion, in  which  the  existence  of  the  corporation  was  alleged, 
and  in  which  also  was  set  out  something  of  the  history  and 
)>urposes  of  the  association  and  the  grievances  of  the  plain- 
tiffs. Plaintifb  therein  piayed  that  the  property  be  adjudged 
to  belong  to  the  corporation,  and  that  Mines  holds  the  title 
in  trust;  that  she  be  restrained  from  selling  or  mortgaginir 
the  property,  and  to  account  for  all  nioiu  ys  and  properly 
belonging  to  paid  corporation  and  convey  the  same  to  it,  ami 
for  general  relief.  The  answer  denied  that  any  of  the  panic- 
other  than  Mines,  Ferry,  and  Lyman  were  members  of  the 
society  when  the  property  was  purchased;  denied  the  alleged 
trust,  denied  that  a  corporation  was  formed  or  directors 
elected ;  denied  that  the  articles  of  incorporation  were  yeri 
fied;  in  short,  denied  all  the  steps  alleged  to  have  been  taken 
to  create  the  corporation,  and  denied  that  it  has  any  legal 
existence.  This  action  was  set  down  for  trial,  after  some 
strenuous  but  ineffectual  efforts  to  compromise  the  suit  had 
been  made  and  had  failed.  On  the  day  set  for  the  trial  Mines 
informed  her  attorneys,  Messers.  Sullivan  &  Sullivan,  that 
she  had  changed  her  mind  and  would  settle;  the  trial  was 
deferred,  and  all  parties  met  at  the  otlice  of  Sullivan  it  Sulli- 
van. The  court  found  that  a  compromise  agreement  was  en- 
tered into  and  authorized  to  be  carried  out,  which  took  the 
form  of  a  stipulation  in  the  case  and  an  agreement.  The 
stipulation  in  effect  was,  that  the  Girls'  Directory  Orphan 
Asylum  Is  not,  and  never  was  a  corporation,  and  Uiat  plain- 
ti^  and  defendants  in  that  suit  were  not  members  thereof ; 
that  plaintitYs  therein  have  no  title  or  interest  in  any  of  the 
property  described  in  the  complaint;  that  defendants  therein, 
McCarthy  and  Ferry,  have  no  interest  in  said  property;  that 
defendant  therein,  Bridget  Mines,  is  the  owner  in  fee  in 
severalty  of  the  property  and  ''holds  the  same  free  and  clear 
of  all  trusts  or  other  use,  except  her  own  use";  that  Grithth 
and  Schumann  are  not,  and  never  were,  members  of  the  so- 
ciety as  existing  prior  to  the  alleged  corporation;  that  the 
title  of  Mines  to  the  real  property  described  in  the  complaint 
be  quieted  as  against  all  other  parties  to  the  action.  Dated 
November  3,  1897,  and  signed  Bridget  Mines,  Harrietta  Ly- 
man, Hannah  Wall,  Yvonne  Griffith,  Alma  Schumann, 
CXXX.  Cal.— 3 
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Charles  F.  Hanlon,  attorney  for  plaintiffs,  Sullivan  it  Sulli- 
van, attorneys  for  defendants.  Contemporaneously  with  the 
stipulation  an  agreement  was  entered  into  by  Mines  on  the 
first  part,  Lymani  Wall,  Griffith,  and  Schumann  on  the  sec- 
ond part,  by  which  it  was  agreed  that  on  the  next  day,  No- 
vember 4, 1897,  Mines  would  pay  the  second  parties  $1,000, 
and  thereupon  Lyman,  who  wa;i  a  cograntee  with  Mines 
therein,  would  convey  to  them  the  Alameda  county  property, 
and  the  other  second  parties  would  quitclaim  to  her  their 
interest  thorr  in :  that  all  of  second  parties  would  convey  by 
quitclaim  all  their  interest  in  the  San  Francisco  property; 
that  on  payment  of  the  $1,000  said  deeds  would  be  delivered 
to  Hanlon  in  escrow,  to  be  by  him  delivered  to  Mines  (first 
party)  provided  she  within  live  days  apply  for  a  loan  on  the 
Alameda  i»roperty  for  ^2. .'00  secured  by  mortgage  on  the 
same,  the  money  when  borrowed  to  be  paid  to  Lyman.  Con- 
temporaneously with  the  delivery  aforesaid  by  Hanlon,  Mines 
was  to  execute  her  note  to  Lyman  for  $4,500  secured  by  mort- 
gage on  the  San  Leandro  property;  if  Mines  should  fail 
within  one  month  to  borrow  the  $2,500,  then  she  was  to 
make  a  note  and  mortgage  to  Lyman  for  $7,000  in  lieu  of 
the  two  notes  named,  and  on  delivery  of  said  note  or  notes 
Hanlon  wa^  to  deliver  the  three  deeds  to  Mines  and  the  trans- 
action "shall  be  conclusively  deemed  to  have  settled  all  con- 
troversies and  claims  between  and  against  them  respectively 

 excepting  the  notes  and  mortgages  herein  provided  for.'* 

It  was  further  agreed  that  "upon  the  payment  of  the  said 
sum  of  $1,000  said  parties  of  the  second  part,  and  each  of 
them,  will  discard  and  thenceforth  cease  to  wear  the  bon- 
net, habit,  or  costume  now  worn  by  members  of  the  order 
of  St.  Francis  now  in  charge  of  the  Girls'  Directory  Orphan 
Asylum  of  San  Frandsco."  Dated  November  3,  1897.  and 
signed  Bridget  Mines,  Hairietta  Lyman,  Hannah  Wall,. 
Yvonne  Griftith,  Alma  Schumann.  Hanlon  signed  an  agree- 
ment to  the  escrow.  The  deeds  were  executed  by  the  second 
parties  to  the  contract  and  placed  in  Hanlon's  hands  on 
November  4th;  the  second  parties,  agreeably  to  Mines'  in- 
sistence as  a  condition,  did  not  again  return  to  the  asylum, 
but  discarded  their  robes  and  sought  and  obtained  employ- 
ment "in  the  world."  as  they  tmiad  it,  where  thoy  now  are. 
Mines  made  some  effort  to  get  the  $1,000  which  she  thought 
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was  to  her  credit  at  the  Hibemia  Bank,  but  found  that  it 
had  been  implied  on  her  mortgage  debt  there.  She  and 
her  asttomeys  made  some  effort  also  to  borrow  money  to  make 

the  payments,  but  failed.   Without  notice  to  plaintiflfa  she 
executed  a  deed  of  the  San  Francisco  property  to  the  corpora- 
lion  bearing  date  November  8,  1897,  and  acknowledged  and 
recorded  that  day,  and  on  November  10,  1897,  she  executed 
and  acknowledged  a  deed  of  the  Alameda  property  to  the 
corporation,  which  was  recorded  in  Alameda  county  No- 
vember 11th.  She  testified  that  the  next  thing  she  did  was 
to  write  a  letter  directed  to  Lyman,  dated  November  22, 
1897,  in  which  she  asks  Lvnian  to  return  to  the  asvUnn, 
hut  says  nothing  ahout  the  other  sisters.    Hanlon  testified 
that  Mines  said  to  him  that  this  letter  was  not  written  bv 
her,  and  that  it  was  not  her  desire  at  all.  On  November  22d 
Mines  wrote  a  letter  to  Hanlon,  in  which  she  speaks  of 
Hanlon's  assistant  having  called  upon  her  to  know  if  she 
would  send  her  attorney  to  Hanlon  to  see  him  alnait  the 
ca«e.    She  wrote:    "About  this  agreement,  it  wiu<  done  with- 
out my  wishes;  in  fact,  I  was  forced  to  do  it.    You  know, 
Mr.  Hanlon,  T  have  done  nothing  but  what  you  wanted  me 
to  do  in  the  beginning.  I  am  willing  to  have  all  that  were 
sent  away  return,  and  I  wiU  pay  all  expenses.  If  this  is  sat- 
isfactory you  can  send  for  me  and  we  can  settle,  but  if  not 
no  other  conditions  will  be  accc  ptod."  To  this  letter  Hanlon 
replied  November  21,  1897,  as  follows:    "My  client.s  will 
not  now  accede  to  your  terms  as  contained  in  your  letter  of 
the  22d  inst.,  and  want  you  to  live  up  to  your  contract.  I 
will  make  one  last  attempt  to  avoid  litigation,  and  you  may 
call  upon  me  at  1  o'clock  P.  M.,"  etc.  It  seems  that  several 
demands  had  been  made  upon  Mines  by  Lyman  to  live  up 
to  her  contract,  by  Cousins,  guardian  ad  litem  for  Schumann 
and  (iritlith,  commencing  November  11th,  and  on  the  If^th 
Hanlon  informed  Mines  that  unless  she  carried  out  her  con- 
tract at  once  an  action  would  be  brought  against  her.  Noth- 
ing seems  to  have  been  done  except  to  renew  the  demands 
upon  Mines  at  various  times,  and  finally,  December  20th, 
Cousins  called  upon  her  and  made  tender  of  all  the  deeds 
and  documents  ^t  had  been  executed  under  the  agree- 
ment; also  drafts  of  the  note  and  mortgage  which  she  had 
agreed  to  execute;  a  copy  of  a  formal  demand  for  perform- 
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ance  on  her  part,  and  a  tender  of  performance  on  the  part 
of  the  other  partiM  which  had  been  previously  formally  made 
to  her.  These  papers  and  docnmentB  were  all  explained 
or  read  to  her  by  Mr.  Cousins,  but  she  refused  to  acce[)t  any 
of  them  and  refused  to  earrv  out  the  coiilraci;  declared  she 
would  pay  no  money  at  all,  and  wound  up  the  interview  by 
saying:  "You  can  proceed  against  me  and  have  papers 
served  on  me,  and  a  lawyer  will  turn  up  to  fight  the  case/' 
At  a  previous  interview  with  her,  November  28, 1897,  when 
witness  and  Hanlon  called  upon  her,  witness  testified  that 
Mines  said  she  would  not  have  Griffith  back,  but  she  wanted 
Lyman.  In  several  of  these  inkrviews  she  said  she  did  not 
sign  the  agreement  of  her  own  will;  she  spoke  of  having 
deeded  the  property,  but  "she  said  nothing  about  rescinding 
any  agreement;  she  did  not  use  that  word."  Hanlon  testi- 
fied that  at  the  interview,  November  28,  1897,  Mines'  atten- 
tion was  called  to  her  letter  in  which  she  had  stated  that  the 
girls  might  return,  and,  when  asked  what  she  meant,  re- 
plied that  she  had  been  advised  to  write  the  letter  and  that 
she  would  not  allow  any  of  the  girls  to  come  back  except 
Lyman;  she  also  said  that  Sullivan  &  Sullivan  were  no 
longer  her  attorneys,  and  denied  having  any  lawyer.  In  the 
course  of  the  conversation  she  said:  ''I  would  not  have 
Griffith  back  for  the  whole  institution.  I  would  sooner  break 
it  up  than  have  Griffith  back,  and  I  don't  want  Schumann  or 
Miss  Wall,  but  I  will  allow  Miss  Lyman  to  come  back,  and 
we  will  run  the  whole  thing  ourselves."  She  said  that  the 
children  were  crying  for  Miss  Lyman;  "she  was  the  only 
one  who  could  write  up  the  books  or  write  up  the  papers  for 
state  aid,  but  she  would  not  have  the  others  back."  All  at- 
tempts to  induce  Mines  to  perform  the  agreements,  entered 
into  by  her  having  failed,  this  action  wan  brought.  The  com- 
plaint was  filed  December  31,  1897,  and  was  verified.  On 
October  20,  1898,  two  days  after  the  trial  began,  plaintiffs 
filed  a  second  amended  and  supplemental  complaint.  On 
August  26,  1898,  the  corporation,  by  its  attorney  R.  M. 
Royce,  filed  a  verified  complaint  in  inter%^ention,  to  which 
plaintiffs  on  the  same  day  filed  a  second  amended  and  sup- 
plemental answer  and  also  a  cross-complaint  to  the  same, 
and,  among  other  things,  alleged  that  the  corporation  was 
duly  incorporated.    On  November  4,  1898,  while  the  trial 
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was  in  progresB,  plaintiffs  filed  an  amendment  to  the  amended 
supplemental  answer  to  the  intervention,  and  by  this  amend- 
ment alleged  that  the  Girls'  Directory  Orphan  Asylum  never 

had  been  and  is  not  a  de  facto  corporation,  and  had  never 
done  business  as  such  corporation  or  performed  corporate 
acts;  and  also  that  it  is  not,  and  never  has  been  a  de  jure 
corporation,  and  set  forth  the  particulars  in  which  its  articles 
of  incorporation  were  lacking  to  constitute  it  a  de  jwe  cor- 
poration. In  addition  to  defendant's  answer  to  the  com- 
plaint, she  filed  October  31,  1898,  during  the  trial,  a  cross- 
complaint  for  rescission  of  the  agm mcnts  entered  into  by  her 
heretofore  noticed^  to  which  plaiiitiifd  answered  November 
1,  1898. 

1.  Appellants  contend  that  the  court  erred  in  finding  that 
the  Girls'  Directory  Orphan  Asylum  was  not  a  corporation. 

The  finding  that  it  was  not  a  de  facto  corj)oration  wiis  abun- 
dantly supported,  and  appellants  du  not  seriously  dispute  this 
conclusion.  The  evidence  tended  to  show  that  there  were 
no  meetings  of  the  memhers  or  tnistees,  no  election  of  offi- 
cers^ no  by-laws  adopted,  no  certificates  of  shares  or  member- 
ship issued,  no  seal  adopted  or  used,  no  records  or  minutes 
kept — in  short,  no  corporate  acts  of  any  character  performed ; 
tlie  institution  was  managed  after  as  it  had  been  before  the 
attempt  to  incorporate.  There  was,  therefore,  no  corporation 
de  facto. 

2.  Conceding  the  nonexistence  de  facto,  appellants  claim 
a  de  jure  corporation ;  and  it  is  contended  that  if  a  jure 
corporation  existed  it  could  not  be  attacked  collaterally  and 

rould  only  be  questioned  by  the  state.  Before  any  question 
arises  as  to  the  right  to  attack  a  de  jure  corporation  collater- 
ally there  must  be  proof  by  the  party  claiming  corporation 
that  it  has  a  de  jure  existence  if  the  fact  is  denied.  TTow  far 
the  right  to  exist  may  be  attacked  collaterally  n'ced  not  be 
determined  in  this  case,  for  the  reason  that  the  court  found, 
on  what  we  think  was  sufficient  evidence,  that  inten-enor 
failed  to  prove  the  existence  of  any  such  corporation.  There 
was  no  evidence  that  the  facts  set  forth  in  the  articles  were 
verified  lis  required  by  section  290  of  the  Civil  Code,  or 
were  verified  at  all.  Appellants  claim  that  the  requirement 
of  verification  is  merely  directory  and  not  essentially  pre- 
requisite to  corporate  existence,  citing  Mokelvmne  Hill  etc. 
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Co.  V.  Woodbury,  14  Cal.  426*;  OraviUe  etc.  R.  R.  Co.  v, 
Plwmas  Co.,  87  Gal.  354;  Martin  v.  DeeUt,  102  GaL  66*; 
Hwnp?vrey»  etc.  v,  Mooney,  5  Golo.  282. 

Section  296  of  the  Civil  Code  requires  a  certified  copy  of 
the  articles  which  are  filed  in  the  office  of  the  oounty  clerk, 
certified  by  the  clerk,  to  be  filed  with  the  secretary  of  state, 
and  *'the  secretary  of  state  must  issue  to  the  corporation, 
over  the  great  seal  of  the  state,  a  certificate  that  a  copy  of  the 
articles,  containing  the  required  statement  of  facts,  has  been 
filed  in  his  office;  and  thereupon  the  persons  signing  the 
articles  and  their  associates  and  successors  shall  be  a  body 
politic  and  corporate,"  ete. 

The  corporation  has  no  de  jure  existenoe  under  the  code 
provisions  until  the  secretary  of  state  has  issued  the  certificate 

referred  to  in  the  above-mentioned  section.  The  word  ''there- 
ii[)on"  in  the  code  section  has  the  effect  to  make  the  issuance 
of  a  certiUcate  by  the  secretary  of  state  a  necessary  prerequi- 
site to  corporate  life.  (First  Baptist  Soe.  v  RapcUee,  16  Wend. 
605.)  It  was  proved  that  the  required  certified  copy  of  the 
articles  was  filed  in  the  office  of  the  secretary  of  state  on  Janu- 
ary 29,  1894,  and  the  intervener  offered  in  evidence  a  certifi- 
cate of  the  secretary  of  state  reciting  that  the  articles  of  in- 
corporation were  filed  in  his  oftice  on  the  above  date  (which 
fact  properly  appeared  elsewhere),  and  also  stating  "that  a 
certificate  of  incorporation  thereof  was  issued  on  said  date." 
Plaintiffs  objected  that  the  fact  of  the  issuance  could  not  be 
proved  in  this  manner,  and  the  court  sustained  the  objec- 
tion and  excluded  the  certificate.  There  was  some  evidence 
tending  to  show  that  some  sort  of  a  paper  or  document  was 
received  at  the  asylum  by  A\'ells-Fargo's,  and  that  it  bad  a 
seal  on  it,  and  was  a  paper  like  in  size  to  a  saiiiple  certificate 
from  the  secretary  of  state  shown  the  witness,  but  as  to  what 
was  written  or  printed  on  the  |>aper  or  that  a  certificate  did 
in  fact  issue  there  was  no  evidence.  We  think  the  ruling  of 
the  court  was  clearly  right.  If  the  intervenor  had  produced 
a  certified  copy  of  the  records  of  the  office  of  the  secretary 
of  state,  it  would  have  been  admissible  under  the  aeotiona 
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of  the  code  cited  by  appellants  (Code  Civ.  Proc.,  sees.  1826, 
1918) ;  but  clearly  his  certificate  that  he  issued  a  certificate 
was  not  admissible.  (Doyle  v.  Mimer,  42  Mich.  332 ;  Boyee 
V.  TrugUea  M.  E.  Chwreh,  46  Md.  359.)   Nor  do  we  think 

the  presamption  "that  actual  duty  has  been  regularly  per- 
formed" (Code  Civ.  Proc,  sec.  1963,  subd.  15)  can  dispense 
with  the  proof  that  a  certificate  was  issued,  and  of  its  con- 
tents. But  if  it  be  conceded  that  there  is  evidence  tending 
to  show  that  a  certificate  did  issue,  there  can  be  no  valid 
certificate  where  the  previous  steps  made  necessary  to  its 
issue  have  not  been  taken.  The  secretary  of  state  would  have 
no  authority  to  issue  a  certificate  without  a  copy  of  the  arti- 
cles of  incorporation  should  come  to  him  duly  certified  by  the 
county  derk,  nor  even  then  if  any  of  the  requirements  of 
the  code  were  omitted  which  are  made  prerequisite  to  (he 
assumption  of  corporate  powers.  It  was  said  in  Mokehmne 
Hill  eie,  Co.  v,  Woodbwry,  supra,  in  respect  of  such  require- 
meiit^,  that  "any  material  omission  will  be  fatal  to  the  exist- 
ence of  the  corporation,  and  may  be  taken  advantage  of  col- 
laterally in  any  form  in  which  the  fact  of  incorporation  can 
properly  be  called  in  question."  But  as  to  requirements 
which  are  not  made  prerequisiteB,  it  was  there  said:  ''The 
corporation  is  responsible  only  to  the  government,  and  in  a 
direct  proceeding  to  forfeit  its  charter."  We  have,  then,  the 
question  whether  the  verification  required  by  section  594  is 
a  prerequisite  or  may  be  omitted  altogether  as  merely  direct- 
ory. The  legislature  must  have  meant  what  it  said  when  it 
required  certain  further  facts  to  be  set  forth  in  the  articles 
of  incorporation,  and  that  such  "facts  must  be  verified  by 
the  officers  conducting  the  election."    Section  292  of  the 

Civil  Code  provides  that  the  articles  of  incorporation  referred 
to  in  section  290  "must  be  subscribed  by  five  or  more  per- 
sons and  acknowledged  by  each  before  some  offi- 
cer,'' etc.  This  section  refers  to  all  j^rivate  corporations 
formed  under  the  provisions  of  the  code,  but  in  the  case  of 
benevolent  corporations  still  further  authentication  is  re- 
quired. The  legislature  has  not  only  required  in  this  class 
of  corporations  an  acknowledgment  before  some  officer  *'by 
five  or  more  persons"  (Civ.  Code,  sec.  292),  but  the  addi- 
tional facts  above  referred  to,  which  must  appear  in  the 
articles,  and  ''must  be  verified  by  the  officers  conducting 
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the  election";  and  this  means  verification  as  elsewhere  re- 
ferred to  in  the  codes — i.  e.,  by  atiidavit  of  these  officers. 
We  think  this  verification  is  as  essential  as  the  acknowledg- 
menty  which  latter  was  held  to  be  a  prerequisite  in  People 
V.  Oolden  Oate  Lodge,  128  CaL  267. 

Appellant  contends  that  the  verification  adds  nothing  to 
the  truth  of  a  statement,  but  "simply  adds  dignity  to  it  and 
})laces  it  upon  a  higher  plane/'   The  requirement  of  verifica- 
■    tion  in  pleadings  is  not  so  regarded,  but  must  be  complied 

•with  to  give  validity  to  acts  pursuant  to  such  prooeedingp; 
and  we  think  the  reason  for  so  holding  applies  in  the  f orma- 

'tion  of  corporations  claiming  de  jure  existence.  (See  In  re 
Close,  106  Cal.  574,  as  to  insolvency  proceedings ;  Estate  of 

■  Boland,  55  Cal.  310,  and  Richardson  v.  Butler,  82  Cal.  174,» 
in  probate  proceedings;  and  Ex  parte  Walpole,  84  Cal.  584, 
holding  that  a  petition  for  habeas  corpue  must  be  verified.) 
The  notary's  certificate  is  that  the  persons  whose  names 
are  subscribed  to  the  instrument  are  personally  known  to 
him,  and  that  they  appeared  before  him  and  acknowledged 
that  they  executed  the  same.  But  the  law  demands  some- 
thing more  and  something  quite  different  in  requiring  that 
the  facts  thus  acknowledged  shall  be  verified  by  the  officers 
conducting  the  election.  We  think  this  verification  a  pre-  . 
requisite  to  the  assumption  of  corporate  powers  as  a  c2e  jure 
corporation. 

It  is  not  necessary  to  decide  whether  or  not  the  court 
erred  in  allowing  plaintiffs  to  prove  that  one  of  the  sub- 
scribers to  the  instrument  did  not  in  fact  appear  before  the 
notary  or  acknowledge  that  she  subscribed  the  articles.  Con- 
ceding error,  it  was  harmless,  since  the  intervener  failed  to 
prove  a  corporation  in  the  essential  particular  above  noticed. 

3.  It  is  daimed  by  appellants  that  the  pleadings  admit 
due  incorporation,  and  that  it  was  error  to  find  on  the  evi- 
dence against  the  admissions  of  the  pleadings.  In  the  first 
action  plaintiffs  therein  alleged  the  existence  of  Uie  cor- 
poration and  the  defendant  denied  the  corporation,  and  the 
parties  were  not  the  same  as  in  this  action.  In  the  present 
action  plaintiffs  in  their  amended  and  supplementid  com- 
plaint again  alleged  the  existence  of  the  corporation,  and  in 
their  answer  to  the  intervention  they  also  alleged  the  corpora- 

a  16  Am.  St  Bap.  101. 
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tion.  But  before  the  inten'enor  and  the  defendant  had  closed 
their  evidence  plaintiffs  obtained  leave  of  the  court  to  amend 
their  secoDd  amended  and  supplemental  answer  to  the  inter- 
vention, alleging  that  the  Girls'  Diiectory  Orphan  Asylum  is 
not,  and  never  has  been,  a  corporation  de  faeto  or'de  jure. 
Plaintiffs  in  this  action  were  not  estopped  by  allegations 
made  in  the  first  action  of  Lyman  v.  Mines,  because  the  par- 
ties were  different  and  the  issues  were  different  from  those 
presented  in  this  action.  In  answering  the  intervention 
plainti£fs  had  the  right  to  interpose  inconsistent  defenses 
(Bania  v.  Siller,  121  Cal.  414) ;  and,  although  this  changed 
the  issues  between  plaintiffs  and  intn  vi  nor,  and  put  plain- 
tiffs in  the  position  of  alleging  the  corporation  in  their  com- 
plaint and  denying  the  corporation  in  the  answer  to  the  in- 
tervention, the  cause  proceeded  and  the  evidence  went  in 
under  the  amended  pleadings,  by  direction  of  the  court  that 
plaintiffs'  amended  answer  to  the  intervention  should  bo 
deemed  denied  both  by  the  inten'enor  an<l  defendant.  Plain- 
tiffs should  have  also  amended  their  complaint  in  this  par- 
ticular, but  as  the  issue  of  corporation  or  no  corporation 
was  really  immaterial  as  between  plaintiffs  and  defendant,  • 
the  failure  to  amend  the  complaint  could  not  have  injured 
anyone;  and,  besides,  the  answer  to  the  intervention  denying 
the  corporation  may  be  regarded  under  the  circumstances 
as  in  effect  an  abandonment  of  the  issue  presented  by  the 
complaint;  the  issue  did  not  in  fact  become  material  until 
presented  hy  the  intervener.  Whether  the  amendment 
should  have  been  allowed  wss  a  question  addressed  to  the 
discretion  of  the  court. 

4.  It  is  complained  that  the  court  directed  Mines  to  mort- 
gage the  entire  interest  in  the  Alameda  county  real  estate. 
This  contention  is  on  the  theory  that  the  property  of  the 
iv-ylum  was  held  in  trust  becnii^e  the  articles  of  incorpora- 
tion, signed  by  two  of  the  plaintiffs  and  by  the  defendant,  de- 
clared that  all  the  property  of  the  asylum  should  be  held  in 
trust  by  said  corporation  for  the  use  and  benefit  of  the  so- 
ciety; that  Ferry  and  McCarthy  were  members  of  the  so- 
ciety as  much  as  were  Mines,  Lyman,  and  Wall,  and  that 
one  rule  of  the  society  declared  that  "no  sister  may  own 
anythinf^  herself,  not  even  the  superior,  but  is  only  the  ad- 
ministrator of  the  property  belonging  to  the  community/' 
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There  is  nothing  in  the  evidence  to  show  that  Feny  and 

McCarthy  had  any  interest  in  the  Alameda  property,  and 
as  there  is  no  c()r|)oration  there  is  no  title  or  interest  in  it. 
The  terms  of  the  settlement  placed  the  full  legal  title  of  the 
Alameda  property  in  Mines  by  the  deed  of  Lyman  to  her; 
the  aodely  as  such  was  not  a  party  to  the  action  and  its  in- 
terests as  such,  apart  from  the  corporation,  were  not  drawn 
in  question.  We  see  no  error  in  this  action  of  the  court.  In 
this  coiiiieotion  mav  be  noticed  that  the  court  found  that 
the  "compromise  and  settlement  was  put  in  writing,  and  was 
duly  signed  and  executed  by  all  the  parties  to  said  firstly 
commenced  action  and  was  also  signed  and  executed  by  all 
their  attorneys  of  record/'  and  elsewhere  it  was  found  that 
"Ferry  and  McCarthy  agreed  to  each  and  all  the  terms  of 
said  c'omproniise  and  settlement,  and  all  the  considerations 
thereof";  and  again  it  is  found  that  "it  is  not  tme  that  said 
agreement  and  stipulation  was  not  executed  or  authorized 
by  Bridget  Ferry  and  Annie  McCarthy,  ....  but,  on 
the  contrary,  finds  that  said  stipulation  was  signed  by  Messrs. 
Sullivan  &  Sullivan,  attorneys  in  said  firstly  commenced 
action  for  said  Mines,  Ferry,  and  McCarthy,  and  for  the 
Girls'  Directory  Orphan  Asyhnn.  a  corporation,  and  at  said 
times  said  Sullivan  &  Sullivan  were  atttorneys  of  record 
in  said  first  commenced  action  for  said  Mines,  Ferry,  and 
McCarthy,  ....  and  that  although  not  signed  by  said 
Ferry  and  McCarthy  said  stipulation  was,  and  the  contents 
thereof  were,  fully  known  to  them,  and  fully  authorized  by 
them,  and  agreed  to  by  each  and  both  of  them."  Appel- 
lants claim  that  the  evidence  is  insufficient  to  <uj>port  these 
findings.  As  found  by  the  court,  Ferry  and  McCarthy  did 
not  sign  the  stipulation,  but  the  evidence  supports  the  find- 
ings that  their  atttorneys  did  sign  for  them  and  by  their  au- 
thority and  with  their  consent.  Section  283  of  the  Code  of 
Civil  Procedure  is  cited  to  show  that  the  attorneys  of  Ferry 
and  McCarthy  had  no  authority  to  enter  into  the  stipulation. 
This  section  ''was  not  intended  to  enlarge  or  abridge  the  au- 
thority of  the  attorney,  but  only  to  prescribe  the  manner  of 
its  exercise"  {PrrMon  v.  llilL  50  Cal.  SS**) ;  and  the  stipula- 
tion may  be  enforced  although  not  entered  in  the  minutes 

4  19  Am.  Rep.  647. 
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of  the  court,  if  oral,  or  filed  with  the  clerk,  if  written 
(Smith  V.  WhUHer,  96  OaL  279) ;  unlen  forbidden  by  some 
other  statute  or  by  some  principle  of  law,  and  we  know  of 

none.  Ferry  and  McCarthy  had  no  interest  in  any  of  thfi 
property  as  members  of  the  alleged  corporation,  for  the  cor- 
poration had  no  interest  in  it  What  their  interest  was,  a? 
members  of  the  society,  we  do  not  know,  for  none  was  shown 
as  saeh  members,  and  no  issue  was  presented  in  the  case 
as  to  the  rights  of  the  society  as  an  unincorporated  body  or 
as  to  the  members  of  any  such  society.  But  aside  from  these 
considerations,  Ferry  and  McCarthy  were  not  parties  to  this 
action  and  are  not  bound  by  the  judgment  in  it.  Appellants 
cannot  be  heard  to  complain  because  of  any  finding  as  to 
Ferry  and  McCarthy. 

5.  It  is  claimed  that  the  court  erred  in  finding  that  there 
was  no  valid  delivery  by  Mines  to  the  corj)oration  of  the  deeds 
of  the  San  Francisco  and  Alameda  county  property.  The 
evidence  was  that  Mines  executed  and  acknowledged  the 
deeds  some  days  after  entering  into  the  compromise  agree- 
ment and  avowedly  to  defeat  its  object ;  the  deeds  were  taken 
by  R.  C.  Royce  (by  whose  direction  does  not  appear)  from 
the  hands  of  the  notary  who  took  the  acknowledc^Tiient,  and 
by  Royce  were  delivered  to  the  recorder,  and  later  Ferry  got 
them  and  th^  were  put  in  a  drawer  in  the  asylum  without 
delivery  to  anybody,  and  there  remained  until  called  for  in 
this  suit  Whether  Royce  was  at  the  time  the  attorney  of 
Mines  or  the  corporation  does  not  appear.  There  wi\s  no  cor- 
poration and  no  officer  of  the  grantee  corporation  to  whom 
delivery  could  be  or  was  made,  or  who  was  capable  of  sub- 
sequently manifesting  acceptance,  ezpxess  or  imphed. 

Conceding  that  the  intention  of  the  grantor,  Mines,  was  to 
deliver  the  deed  to  the  corporation,  there  could  be  no  valid 
delivery  where  there  was  no  grantee  in  esse;  and  the  same 
may  be  said  in  answer  to  the  proposition  that  acceptance  will 
be  presumed  on  the  part  of  the  grantee  from  the  beneficial 
character  of  the  grants  and  also  as  to  the  other  dreomstances 
suggested  by  appellants. 

6.  It  is  urged  that  the  compromise  agreement  was  vmd 
because  two  of  the  parties  to  it,  Griffith  and  Schumann,  were 
minors  under  the  age  of  eighteen,  and  the  contract  affected 
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real  estate  in  which  thev  had  an  interest.  The  evidence 
showed  that  these  nuDors  were  represented  by  0.  F.  Weldon 
aa  guaidian  ad  litem,  duly  appointed,  and  they  had  no  gen- 
eral guardian ;  this  guardian  assisted  in  negotiating  the  com- 
promise, and  the  agreements  were  executed  with  his  consent 
and  in  his  presence  and  by  his  express  authority;  they  came 
of  age  before  the  trial  closed  and  by  deed  and  in  open  court 
ratified  all  that  had  been  done;  they  participated  in  the  sub- 
sequent efforts  to  induce  Mines  to  carry  out  her  contracts. 

It  was  competent  to  Griffith  and  Schumann  to  ratify 
what  had  heen  done  in  their  behalf,  and  this  they  did  in  the 
most  solemn  manner  by  declaration  in  writing  and  on  the 
witness  stand  in  the  presence  of  the  court  at  the  trial. 
Whether  their  guardian  ad  litem  had  authority  to  bind 
them,  which  appellants  deny,  is  not  material  in  view  of  the 
subsequent  ratification,  after  they  came  of  age,  of  all  his  acts 
and  of  all  other  acts  done  in  their  behalf  or  which  in  any 
way  affected  them. 

7.  Error  is  urged  in  pcnnitting  the  plaintiffs  to  file  a 
cross-complaint  to  the  coniplaint  in  intervention.  The  oh- 
jection  seems  to  be  that  by  section  442  of  the  Code  of  Civil 
Procedure  only  a  defendant  may  file  a  cross-complaint;  that 
section  387  of  the  Code  of  Civil  Procedure,  which  provides 
for  intervention,  contains  no  provision  for  a  cross-complaint, 
and,  as  by  section  442  only  a  defendant  may  file  a  cross- 
complaint,  there  is  no  authority  for  a  cross-complaint  to  an 
intervention.  Section  387  treats  the  intervention  as  a  com- 
plaint to  which  either  party  to  the  action  "may  answer  or 
demur  .  •  .  .  as  if  it  were  an  original  complaint."  The  in- 
tervention may  be  adverse  to  both  plaintiff  and  defendant. 
Where  it  is  adverse  to  either  such  party  becomes  defendant, 
and  iliL'  inten'enor  plaintiff  in  the  intervention,  and  such 

defendant  then  has  all  the  rights  to  plead  i^iven  to  defendants 
in  an  ordinary  action,  and  may  file  a  cross-complaiut  to  the 
intervention  under  section  442.  supra. 

8.  The  court  found  that  the  consideration  moving  to 
Mines,  Ferry,  and  McCarthy  for  the  execution  on  their  part 
of  the  compromise  and  agreement  was  adequate,  fair,  and 
reasonable,  under  which  Mines  was  to  receive,  with  the 
laiowledge  and  consent  of  Ferry  and  McCarthy,  the  title  and 
possession  of  all  the  assets  and  lands  referred  to,  and  "which 
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were  then  and  now  of  the  value  of  950,000  and  upward." 
It  18  true  thai  no  provision  is  made  for  Ferry  and  McCarthy 

in  the  division  of  the  spoils  of  this  suit,  but  as  they  are  not 
parties  to  it  or  bound  by  it  appellants  cannot  complain;  and 
as  to  Mines,  the  consideration  seems  quite  adequate.  How 
far  Ferry  and  McCarthy  would  be  bound  by  the  stipulation 
and  agreement  should  they  hereafter  attempt  to  assert  any 
rights  or  interest  in  the  property  we  express  no  opinion ;  ap- 
parently, they  have  cast  their  lot  with  Mines  and  remain,  as 
heretofore,  with  her  to  assist  in  managing  the  asylum.  Nor 
do  we  intend  to  cxfiress  an  opinion  as  to  the  rights  of  the 
Girls'  Directory  Orphan  Asylum  as  an  unincorporated  so- 
ciety, nor  of  the  members  thereof  other  than  those  whose 
rights  are  now  before  us;  nor  as  to  the  rights  of  the  state, 
or  of  the  charitably  disposed  persons  who  have  contributed  so 
liVierally  to  the  upbuilding  of  an  institution  the  legal  title  to 
which  is  in  Mines.  The  result  of  this  litigation  leaves  this 
valuable  property  in  the  absolute  control  of  Mines,  with 
power  to  do  with  it  as  she  may  will.  Wc  should  be  glad  to 
hnd  some  way  in  this  case  to  declare  the  charitable  use  with 
which  the  property  is  morally,  if  not  legally,  impressed,  but 
we  see  no  way  to  do  so  under  the  pleadings  or  the  evidence. 

Having  given  attention  to  all  the  various  questions  pre- 
sented by  appellants  which  seem  to  call  for  notice,  and  find- 
ing no  prejudicial  error  in  the  record,  it  is  recommended 
that  the  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.         McFarland,  J.,  Temple,  J.,  HenshaWi  J. 
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[8m.  No.  64ft.  DcpwtauBt  Omm— 8iptamb«r  17,  lMt.1 

E.  E.  HUiSTLEY,  Appellant,  v.  SAN  FRANCLSCO  SAV- 
INGS UNION,  Kespondent. 

DoKft  raOM  Fatheb  and  Son — Deposit  With  Notary— Dxutbt — ^Pbe- 
CEUKNCE  OF  TRUST  Deed. — A  deed  from  a  father  tu  his  son,  signed, 
acknowledged,  and  left  with  the  notary  under  an  agreement  be- 
tween the  parties  that  it  was  not  to  ho  rf^pordcil.  nnd  was  to  be  de- 
livered to  the  son  only  iu  case  of  the  death  of  the  father,  ia  not 
operative  from  ite  date  nor  prior  to  its  aetuAl  delivery  to  the  Mm; 
and  a  deed  of  tniat  given  by  tlia  lether  for  money  borrowed,  vrliieh 
was  exeeuted  and  reeorded  prior  to  tlm  final  deliveiy  and  leood  of 
tlie  deed  to  the  son,  takes  pteeedenoe  thereof. 

In.— PBuaanvB  FMaBsamir  tm  floK— Ybbai.  Cohtbaoi  ra  Gm^Ao- 
VKB8I  FoeannoN  nor  Bsowir^WlMre  it  appeared  thai  the  son 
was  permitted  to  take  poeeessioii  of  the  land  under  a  tubal  un- 
derstanding with  the  father  that  if  he  could  make  a  living  thereon 
he  would  give  it  to  him,  his  possession  is  not  under  claim  of  title 
adverse  to  that  of  the  father,  in  the  absence  of  a  showing  that  he 
ever  asserted  or  claimed  adversely  to  the  father. 

In.— PosBESSioir  as  Notice  or  Biohts  or  Son —The  possession  of  the 

son  at  the  time  of  the  execution  of  the  deed  of  trust  could  not 
operate  as  notice  of  any  other  rights  of  the  son  than  those  estab- 
lished at  the  trial  and  found  by  the  court  upon  sufficient  evidence, 
viz.,  that  he  took  possession  by  permission  of  his  father,  that  the 
father  held  the  legal  title  to  the  land,  and  that  the  son  would  not 
beeome  the  owner  until  delimy  of  the  dssd  as  agreed  vcpm. 

Id. — ^E<)T7ITABLE  RiGHT  OF  SON — iNSUmCIENT  pROOF — MeBOER  IN  DeEH 

AND  Agreed  Conditions. — Where  no  consideration  was  paid  for  the 
right  of  entry  upon  the  land  by  the  son,  and  It  doss  not  appear 
that  any  improvemente  were  made  by  him  which  were  not  oom- 
pensated  by  the  rents,  issues,  and  profits,  an  equitable  right  was 
not  shown  in  his  favor  as  against  the  father;  but  any  possible 
Ofoitable  right  which  he  may  have  had  to  enforce  a  conveyance 
cea'rd  upon  the  execution  of  the  deed  by  tlic  father  under  the 
agreement  then  made,  and  the  rights  of  the  son  were  thereafter 
measured  by  the  terms  of  that  transaction  and  the  conditions  then 
agreed  upon  on  which  the  deed  was  to  be  delivered  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  county  and  from  an  Ofder  denying  a  new  trial. 
William  0.  Minor,  Judge. 
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The  facta  aie  stated  in  the  opimon  of  the  oourt. 

L.  J.  Maddux,  for  Appellant 

£.  H.  Rizf Old,  and  P.  H.  GrifiBn,  for  Bespondent 

HAKRISON,  J.— ^oit  to  quiet  title.  The  defendant  al- 
leged an  interest  in  a  portion  of  the  lands  described  in  the 
complaint,  by  virtue  of  a  deed  of  trust  executed  by  the  plain- 
tiff's grantor  to  secure  an  indebtedness  to  it,  and  disclaimed 
as  to  the  nemainder  of  the  land  described  in  the  complaint. 
Judgment  yns  rendered  against  the  daim  of  the  plaintiff  so 
far  as  it  extends  to  the  lands  in  which  the  defendant  claimed 
an  interest,  and  from  this  judgment  and  an  order  denying 
a  new  trial  he  has  appealed. 

The  land  in  which  the  defendant  claims  an  interest  is 
part  of  a  tract  which  belonged  to  L.  L.  Huntleyi  the  father 
of  the  plaintiff,  who  in  187d  said  to  the  plaintiff  that  he 
could  go  upon  the  land,  and  if  he  could  make  a  living  there 
he  would  give  it  to  him.  The  place  was  at  that  time  in  poe- 
session  of  one  llall,  to  whom  it  had  been  rented  by  the  father 
of  the  plaintiff.  After  Hall's  lease  had  expired,  the  plaintiff 
went  upon  the  land,  and  thereafter  cultivated  and  improved 
it  and  lived  upon  it  a  portion  of  the  time^  Between  August^ 
1885  and  September,  1886,  he  resided  in  Lassen  county, 
and  in  November,  1885,  his  father  executed  a  mortgage  there- 
on to  the  Humboldt  Savings  &  Loan  Society,  to  secure  the 
payment  of  three  thousand  five  hundred  dollars  borrowed 
by  him  from  that  bank.  December  13,  1889,  the  father 
signed  and  acknowledged  a  oonveyaace  of  the  land  to  the 
plaintiff,  but  the  same  was  not  recorded  until  June,  1891. 
In  the  meantime,  vis.,  November  10,  1890,  his  father  bor- 
rowed from  the  defendant  eight  thousand  dollars,  and  as  se- 
curity for  its  payment  executed  a  deed  of  trust  upon  the 
lands  in  which  the  defendant  claims  an  interest,  and  with  a 
portion  of  the  money  so  borrowed  paid  off  the  mortage  to 
the  Humboldt  Bank. 

1.  The  court  finds  thai  the  plaintiff  was  not  tiie  ownei 
of  any  portion  of  the  land  until  the  8th  of  June,  1891.  This 
finding  is  challenged  by  the  plaintiff  upon  the  claim  that  the 
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deed  from  his  father  was  delivered  to  him  at  its  date,  and 
that  he  thereupon  became  the  owner  of  the  land.  Whether 
this  deed  was  deUvered  at  its  date,  or  not  until  the  day  is  was 
recorded,  was  a  disputed  fact  before  the  superior  court.  The 
father  testified  that  prior  to  its  date  the  plaintiff  had  asked 
him  to  make  him  a  deed  of  the  land,  so  that  in  case  of  his 
(the  father's)  death  he  would  not  lose  the  land,  and  that  he 
consented  to  make  the  deed  upon  the  condition  that  it  should 
not  be  recorded,  and  that  this  was  agreed  to  by  the  plaintiff. 
He  further  testified  that  be  signed  and  acknowledged  the 
deed  and  left  it  in  the  hands  of  the  notary  to  be  delivered  to 
the  plaintiff  only  in  case  of  his  death;  that  it  was  his  un- 
derstanding and  intention,  at  the  time,  that  the  deed  was 
to  be  delivered  only  in  case  of  his  death ;  that  he  so  expressed 
it,  and  that  the  notary  and  the  plaintiff  heard  it  and  so  un- 
derstood it  at  the  time.  The  notary  was  not  called  as  a 
witness,  and,  although  the  plaintiff  gave  a  different  version 
of  the  transaction,  yet,  as  the  court  found  in  accordance  with 
the  testimony  of  the  father,  it  must  be  accepted  as  a  fact  that 
the  deed  was  not  delivered  at  its  date.  The  only  evidence  of 
its  subsequent  delivery  was  that  of  the  plaintiff,  who  testi- 
fied that  he  received  it  from  the  notary  on  the  day  it  was  re- 
corded. That  the  deed  was  not  operative  to  transfer  the 
title  from  the  father  until  its  delivery  needs  no  citation  of 
authority. 

2.  The  claim  of  the  plaintiff  that  he  had  acquired  title 

to  the  land  by  adverse  possession  cannot  be  maintained. 

His  possession  thereof  was  not  taken  under  any  claim  of  title, 

but  was  taken  with  his  father's  permission,  for  the  purpose  of 

ascertaining  whether  he  could  make  a  living  out  of  it;  and 

there  is  nothing  in  the  record  tending  to  show  that  he  ever 

asserted  or  claimed  to  hold  possession  of  the  land  adversely 
to  his  father.  No  claim  of  this  nature  was  made  in  the  court 
below,  and  in  his  specifications  of  error  and  insufficiency  of 
evidence  he  makes  no  reference  to  having  acquired  a  title 
by  adverse  possession,  but  claims  that  he  has  been  the  owner 
at  all  times  since  1876. 

3.  The  plaintiff  further  claims  that  his  pos.session  of  the 
land  at  the  time  his  father  executed  the  deed  of  trust  was 
notice  to  the  defendant  of  his  claim  thereto,  and  put  defend- 
aiii  upon  inquiry  as  to  the  extent  of  such  claim,  and  that  the 
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defendant  took  the  deed  of  trust  charged  with  notice  of  all 
the  facte  that  such  inquiry  would  have  discloeed.   If  it  be 

conceded  that  the  possession  of  the  phiintiff  was  such  as  to 
charge  the  defendant  with  notice  of  whatever  facts  an  in- 
quiry would  have  disclosed,  it  cannot  be  assumed  that  such 
inquiry  would  have  disclosed  any  other  or  dififerent  facts  than 
those  established  at  the  trial  herein,  viz.,  that  the  possession 
of  the  plaintiff  was  with  the  permission  of  his  father,  and 
that  his  father  still  held  the  legal  title  to  the  land,  and  that 
the  plaintiff  would  not  become  the  owner  until  the  delivery 
to  him  of  the  deed  Iroui  his  father.  The  plaint ifT  did  not 
show  any  equitable  right  to  the  land  as  against  his  father. 
He  had  paid  no  consideration  for  the  right  of  entry  upon 
the  land,  or  for  its  possession,  and,  although  he  had  expended 
certain  moneys  and  labor  in  improving  the  land,  he  testi- 
fied that  he  wa.s  all  the  time  in  the  enjoyment  of  its  rents, 
issues  and  profits,  and  it  does  not  appear  that  for  the  money 
and  labor  thus  expended  by  him  he  was  not  thereby  fully 
recompensed.  Moreover,  whatever  equitable  right  he  may 
have  had  to  enforce  a  conveyance  from  his  father  ceased 
when  his  father  made  the  conveyance  of  December  13, 1889, 
and  thereafter  his  rights  were  to  be  measured  by  the  terms  of 
that  transaction  and  the  condition  then  agreed  upon  on  which 
the  deed  was  to  be  delivered  to  him. 
The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  and  Garootte,  J.,  concurred. 

Heaiinfc  in  Bank  denied. 

CXXJL  (Ux.— 4 
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(Lb  A.  No.  696.  la  Baiilb— Sepember  17,  1900.] 

QEORGE  W.  BECK,  Appellant^      PASADENA  LAKE 

VINEYAKD  LAND  A^D  WATER  COMPANY,  Re- 
spondeui. 

WaXB  OOMgAHTW    ColfTTAUCa  10  If  I  MUM    PlflKIB  I  lftHA«  SBABB 

or  Expense — Di8xnoobf(NUTion — Ststbk  of  New  Compaut— Cus- 
tomary Rates — Rights  or  Old  Meicbebs. — Where  a  former  water 
computiy  had  conveyed  lands  and  water  rights  to  its  members,  agree- 
ing to  supply  the  water  subject  to  its  rules  and  regulations,  on  con- 
dition of  paying  a  proportionate  share  of  the  expense  of  maintain- 
ing iiH  pipes,  Humes,  zangos  and  reservoirs,  and  after  allowing  them 
to  beoome  greatly  out  of  repair  had  ditinoorporated  and  a  laigo  num- 
bar  of  its  memben  had  formed  a  new  atoek  oompaiiy,  whieh  had  at 
great  expense  rehabilitated  and  improved  the  aystem,  and  ooastructed 
new  pipes — one  who  wia  ooly  a  member  of  the  old  cuni]):iny,  and  who 
had  applied  to  the  new  company  for  delivery  of  liia  share  of  water 
by  connection  with  a  new  pipe  wholly  constructed  by  it,  which 
was  granted  on  certain  conditions,  including  payment  of  its  cus- 
tomary rates,  cannot^  alter  such  connection  and  payment  of  sucli 
rates,  insist  upon  deliveiy  of  the  water  under  the  former  method 
of  proportionate  expense,  without  payment  of  the  eustomaiy  rates 
eharged  by  the  new  eompaiqr  to  all  eonaumera  of  water. 

In. — ^iKJimcnoif  Sun— Sevebaxce  of  CoNZfEcnoR  Wrr  New  Pipe-^ 
Right  to  Connect  With  Old  System — Findings — Judgment  With- 
.  01;t  Injury — Appkal. — In  an  action  by  a  member  of  the  former 
company  to  enjoin  llie  new  company  from  severing  connection  with 
its  pipe  for  nonpayment  of  its  customary  rates,  where  the  facts  found 
are  such  that,  whatever  may  be  the  plaintiff's  right  to  connect  with 
the  pipes  and  reservoirs  of  the  former  company,  by  paying  his  pro- 
portionate share  of  oosta  and  eiqpensea,  he  is  not  injured  by  a  ju4g* 
ment  against  his  right  to  reoeife  water  by  eonneetion  with  a  new 
pipe  oonstrueted  by  the  new  company,  without  payment  of  ita  cna- 
tomary  rates  under  a  subsequent  special  contract  tog  muh  pay- 
mentv  the  judgment  will  be  sustained  upon  appeal. 

CX»8t  Bill — Time  fob  Filing — Delivery  or  Findings  aito  Judgment  to 
Clerk — Nonfiung — Nonpayment  of  Calendar  Fee. — ^A  cost  bill 
filed  and  served  within  five  days  after  dclivexy  of  the  decision  and 
judgment  to  the  derk  cannot  be  stricken  oat  because  the  derk 
foiled  to  indorse  any  tling  upon  tho  dodsioB  and  Jadgment  until 
after  the  filing  of  the  coet  bill,  upon  tha  alleged  gRnmd  thai  the 
calendar  fee  had  not  been  paid. 

IDU— NOlfFATMENT  OF  FORMER  FeE — DUTT  OF  ClXRK  AS  TO  NeW  SERVICE. 

The  derk  cannot,  because  of  the  nonpayment  of  a  former  fee  which 
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he  had  no^lected  to  demand  in  advance,  properly  refuse  to  perform 
a  new  service  whidi  it  is  his  duty  to  perform.  It  was  the  duty  of 
the  clerk  to  file  the  findinf^  and  judgment  when  they  were  de- 
livered to  him  to  be  filed,  without  r^ard  to  the  unpaid  calendar  fee. 

Id. — Neglect  or  Clebk's  Dtitt — Rights  of  Pabtt  not  FoRrErnco. — As 
a  general  rule,  a  party  ia  not  to  suffer  the  forfeiture  of  a  rigbt  be- 
cause the  clerk  haa  neglected  to  perform  his  duty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 

Angeles  County  and  from  orders  denying  a  new  trial,  and 
denying  a  motion  to  strike  out  a  cost  bill.  Walter  Van  Dyke, 
Jadge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

WilUam  H.  Follery  for  Appellant 

A.  K.  Metoaifei  and  Anderson  ft  Anderson,  for  Bespond- 
«nt 

McFARLAND,  J. — ^Plaintiff  appeals  from  a  judgment  in 
favor  of  the  defendant,  f rdm  an  order  denying  his  motion  for 
a  new  trial,  and  from  an  order  denying  his  motion  to  strike 

out  defendant's  cost  bill.  Appellant  claims  a  certain  inter- 
est in  the  water  of  a  stream  called  the  Arroyo  Seco,  and  had 
been  taking  the  water  by  connection  made  with  a  pipe  of 
the  respondent  and  paying  respondent  certain  oustomary 
water  rates  therefor.  Shortly  before  the  oommenoement  of 
this  aetion,  appellant  had  declined  to  pay  these  water  rates, 
or  any  rates,  and  respondent  had  refused  to  famish  him  any 
more  water  without  payment  of  the  rates,  and  had  threatened 
to  sever  the  connection  between  appellant's  pipe  and  that  of 
respondent,  and  thus  cut  o£f  the  water;  and  thereupon  ap- 
pellant brought  this  action  to  have  it  adjudged  that  he  owned 
the  amount  of  water  claimed  by  him  and  thai  he  had  the 
right  to  take  it  from  respondent's  pipe,  and  he  prayed  for 
an  injunction  restraining  respondent  from  cuting  off  the 
water  by  severing  the  connection  between  the  pipes.  The 
main  question  in  the  case  is  whether  or  not  appellant  haa 
the  right  to  take  water  from  appellant's  pipe  without  paying 
water  rates  therefor. 

The  history  of  the  events  out  of  which  the  litigation  arose 
runs  through  a  good  many  years,  and  presents  facts  some- 
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what  complicated  and  difficult  to  state  briefly,  but  the  main 
featureB  of  the  case  necesBary  to  be  noticed  are  these:  From 
1875  to  1894  there  waii  in  existence  a  corporation  called 

the  Lake  Vineyard  Land  and  Water  Association.  It  was 
disincorporated  in  1894.  In  1875  it  owned  a  tract  of  land 
containing  two  thousand  five  hundred  acres,  situated  in  and 
near  the  dty  of  Pasadena,  and  also  the  seven-tenths  of  all 
the  water  of  the  said  Arroyo  Seco.  Its  purpose  was  to  divide 
this  tract  of  land  into  small  lots  and  sell  the  same,  and  to 
grant  to  each  purchaser  an  interest  in  the  water  proportion- 
ate to  the  amount  of  land  purchased.  It  built  a  ditch  about 
three  miles  long  from  a  point  on  the  stream  called  Devil's 
Gate,  and  thus  carried  the  water  to  some  reservoirs,  and  it 
had  some  pipes  and  branch  ditches  through  which  the  water 
could  he  to  some  extent  distributed.  In  1883  it  conveyed  to 
Annie  and  Luke  Wilson  a  lot  of  land  containing  thirty-three 
and  seven-hundredths  acres — part  of  the  two  thousand  five 
hundred  acre  tract;  ''and  also,  as  appurtenant  to  the  said 
above-described  lot  of  land,  seven  and  one-half  (7H)  fi^o 
hundredth  parts  of  all  the  right,  title  and  interest  of  the 
said  Lake  Vineyard  and  Water  Association,  as  the  same  was 
originally  conveyed  to  said  association,  and  prior  to  any  con- 
veyance by  said  association,  in  and  to  the  waters  of  Arroyo 
Seco,  said  interest  of  said  association  being  divided  into  five 
hundred  parts,  and  with  the  right  to  use  the  same  from  the 
pipes  and  reservoirs  of  said  association  under  the  rules  and 
regulations  to  be  prescribed  by  said  association,  provided  and 
upon  the  condition  that  the  interest  in  said  waters  and  the 
right  to  use  the  same  herein  directed  to  be  conveyed  shall 
be  liable  for  the  costs  and  expenses  incurred  in  tending  and 
keeping  in  repair  the  pipes,  flumes,  sanges  and  reservoirs 
through  which  said  w^aters  are  conducted,  in  the  proportion 
that  said  number  of  parts  herein  agreed  to  be  conveyed  bears 
to  the  whole  number  of  parts  in  said  waters" ;  and  appellant 
bases  his  rights  asserted  in  this  action  upon  the  clause  of  the 
grant  to  the  Wilsons  just  quoted.  In  July,  1886,  the  said 

Wilsons  conveyed  the  above  lands  to  H.  M.  Magee ;  in  Au* 
gust  1891,  Magee  conveyed  to  L.  P.  Hansen  fifteen  and  six* 
teen-hundiedihs  acres  of  said  land;  and  in  April,  1894,  Han* 
sen  conveyed  to  plaintiff  two  and  one-twentieth  acres  of  said 
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land — the  proper  proportionate  share  of  the  water  following 
the  above  conveyances  of  land. 

The  old  association  having  duposed  of  all  of  the  said  two 
thoiuand  five  hundred  aote  tract  and  its  said  water  lights  to 
puiehasexB,  and  having  little  farther  interest  in  the  matter^ 
made  no  effort  to  keep  the  waterworks  in  repair.  The  ditch 
became  cracked  and  leaky,  so  that  a  great  deal  of  the  water 
which  entered  it  at  Devil's  Gate  never  reached  reservoir  No. 
1 ;  the  reservoirs,  being  merely  mud  reservoirs,  became  dirty 
and  filthy;  and  the  purchasers  oould  not  get  sufficient  water, 
nor  any  water  fit  for  use.  Under  these  circumstances  the 
respondent,  the  Pasadena  Lake  Vineyard  Land  and  Water 
Company,  was  incorporated  in  1884  by  a  large  majority  of 
the  purchasers  from  the  old  association  for  the  purpose  of 
utilizing  the  water  rights  acquired  as  aforesaid,  and  develop- 
ing and  acquiring  further  water,  if  necessary,  so  that  they 
might  have  sufficient  supplies  of  good  water.  These  persons 
granted  to  the  new  corporation  their  interest  in  the  water 
and  received  therefor  shares  of  the  corporate  stock.  A  few  of 
the  purchasers  from  the  old  association — including  appel- 
lant's grantors — declined  to  join  the  new  movement  and  did 
not  convey  their  interests  in  the  water  to  respondent.  The 
respondent  laid  a  steel  pipe  from  Devil's  Gate  to  reservoir 
No.  1,  cemented  the  reservoirs,  laid  some  new  pipe  in  place 
of  old  ones  which  were  of  inferior  quality,  laid  pipe  lines  to 
places  where  there  had  been  none  before,  and  developed  the 
water  so  as  to  greatly  increase  the  How.  To  assist  in  doing 
this  it  levied  and  collected  assessments  on  the  stockholders 
amounting  to  seven  dollars  and  fifty  cents  per  share.  It 
also  established  a  water  rate  which  was  charged  its  stock- 
holders for  water  furnished  them,  the  rate  being  fixed  at  an 
amount  which  was  considered  to  be  about  sufficient  to  keep 
the  works  in  proper  repair  and  running  order. 

The  acts  and  conduct  of  appellant  and  his  grantors  with 
respect  to  their  rights  are  these:  The  Wilsons  never  made 
any  connections  of  any  kind  with  the  diistributive  system  of 
the  old  association;  Magee  never  made  any  connections  with 
works  of  the  old  association;  but  in  May,  1897,  he,  as  owner 
of  the  proportionate  share  of  water  apurtenant  to  his  land, 
made  written  application  to  the  eorpotation  respondent  to 
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make  connection  with  a  pipe  line  of  respondent,  which  never 
belonged  to  the  old  aasociation,  to  take  water  to  his  land;  the 
respondent^  in  wiiting,  granted  the  application  upon  the  con- 
dition that  the  pipe  line  to  be  laid  by  Magee  should  become 
the  property  of  the  respondent  in  one  year  after  it  was  laid,, 
and  that  Magee,  in  using  the  water,  should  conform  to  the 
rules  and  regulations  prescribed  by  respondent.  Magee  laid 
his  pipe  and  connected  it  with  the  pipe  of  respondent,  and 
commenced  taking  water  and  paying  to  respondent  there- 
for the  rate  charged  to  its  stockholders,  and  continued  to  so 
take  and  pay  until  he  conveyed  to  Hansen ;  and  after  that 
llaiiJien  was  substituted  on  the  books  of  the  respondent  in 
place  of  Magee,  and  has  continued  to  take  and  pay  for  the 
water  as  Magee  had  done,  up  to  the  present  time.  In  May^ 
1894y  Hansen  made  application  to  respondent  to  connect 
with  one  of  its  pipe  lines  which  had  never  belonged  to  the 
old  association,  and  the  application  was  granted  and  the 
connection  made,  and  Hansen  continued  to  pay  the  usual 
rates  for  water  charged  by  the  respondent.  After  the  appel- 
lant purchased  from  Hansen  and  had  built  a  house  upon 
the  tract  which  he  purchased,  he  had  his  land  connected 
with  respondent's  system  by  a  pipe  which  he  connected  with 
the  pipe  that  had  been  laid  by  Hansen,  and  commenced  to 
pay  the  regular  rates  which  it  charged  for  water.  He  con- 
tinued to  pay  tliese  rates  for  about  two  years,  and  in  the 
month  of  December,  1895,  had  paid  as  such  rat^s  the  total  of 
forty-nine  dollars  and  thirty-five  cents.  He  afterward  re- 
fused to  pay  any  more  rates,  and  at  the  time  of  the  com- 
mencement of  this  action  there  was  due  from  appellant  to 
respondent,  according  to  respondent's  rates,  about  thirteen 
dollars  and  fifty  cents ;  and  for  the  refusal  to  pay  this  amount 
respondent  threatened  to  shut  off  the  water.  Respondent  i?? 
willing  to  continue  to  furnish  appellant  the  water  which  he 
claims,  as  it  has  be^n  accustomed  to  do,  upon  the  payment 
by  appellant  of  the  usual  rates.  Under  these  facts  the  court 
below  properly  refused  to  enjoin  respondent  from  severing 
the  connection  between  the  pipes  of  the  parties. 

The  contention  of  appellant  is  that,  notwithstanding  the 
fact  that  he  and  his  grantors  had  for  many  years,  at  their 
own  request,  received  their  water  through  the  pipe  of  re- 
spondent and  paid  the  customary  rates  therefor,  yet  he  has 
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the  right  to  now  return  to  the  method  described  in  the  deed 
from  the  old  association  to  the  Wilsons  in  1883,  namely, 
to  demand  of  roBpondent  ft  itatement  of  "the  ooste  and  ex- 
penses incnned  in  tending  and  keeping  in  repair  the  pipes, 
flumes,  zanges  and  reservoirs  through  which  said  waters  are 
conducted,"  and,  luiving  obtained  such  statement,  to  have 
his  water  carried  and  delivered  to  him  through  respondent's 
pipe  upon  payment  by  him  of  his  proportionate  share  of 
sach  coBts  and  expenses.  We  waive  the  point  made  by  re* 
spondent  that  appellant,  by  the  acts  above  mentioned  of  his 
grantors  and  himself,  continued  during  a  period  greater 
than  the  statutory  period  within  which  he  could  successfully 
have  bro\ifrlit  an  action  to  enforce  his  alleged  water  right, 
is  estopped  from  asserting  any  right  in  the  premises  other 
than  the  one  he  has  been  exercising  during  that  period. 
Whatever  interest  in  the  water  appellant  still  has  under  the 
deed  to  the  Wilsons  in  1888,  that  deed  does  not  give  him  the 
right  to  compel  respondent  to  allow  him  to  connect  with 
respondent's  present  pipe  at  the  point  where  he  demands 
connection.  That  pipe  is  no  part  of  the  ''pipes  and  reser- 
voirs'' of  the  old  association  which,  by  the  deed,  appellant's 
grantors  were  entitled  to  use  ''under  the  rules  and  regula- 
tions to  be  prescribed  by  said  association."  It  is  a  pipe  laid 
by  the  respondent  for  the  benefit  of  itself  and  its  stockholders. 
It  is  true  that  several  years  afterward,  in  1894,  the  old  asso- 
ciation was  disincorporated  and  respondent  was  appointed 
its  trustee  for  certain  purposes.  But  this  pipe  in  question  was 
constructed  long  prior  to  that  time  and  while  the  associa- 
tion was  in  existence,  and  was  built  by  respondent  for  its 
own  purposes  and  in  order  to  take  water  to  the  lands  of  its 
stockholders,  and  it  was  no  more  a  part  of  the  works  of  the 
old  association  than  would  have  been  a  pipe  laid  by  any  other 
peiBOii  in  order  to  connect  with  the  old  works.  The  court  so 
found;  and  ib»  contention  of  appellant  that  the  finding  is 
not  sustained  by  the  evidence  is  not  maintainable.  Under 
the  old  association  purchasers  were  not  entitled  to  have  water 
brought  upon  their  land ;  their  right  was  simply  "to  use  the 
same  from  the  pipes  and  reservoirs  of  the  iissociation  under 
the  rules  and  regulations  to  be  prescribed  by  said  associa- 
lion."   The  pipe  in  question  laid  by  respondent  is  as  much 
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its  own  property  as  were  the  pipes  of  Magee  and  Hansen— 
laid  for  the  same  purpose — the  property  of  those  persons. 

Appellant  contends  that  there  is  no  ^ding  as  to  his  aver- 
ment that  be  is  the  owner  of  the  one  twelve  hundred  and 
twentieth  part  of  all  the  title  and  interest  of  the  old  aasocia- 
tion  in  the  waters  of  the  Arroyo  Seco,  and  of  the  rig^t  to 
take  the  same  "from  the  pipes  and  reservoirs"  of  said  asso- 
ciation upon  paying  his  proportionate  share  of  the  "cost-' 
and  expenses  incurred"  as  above  stated  ''under  the  rules  and 
regulations/'  etc.  This  contention,  however,  cannot  be 
maintained.  The  court  did  find  as  to  this  averment.  The 
averment  was  that  appellant  owned  one  twelve  hundred  and 
twentieth  part  of  all  the  waters  of  the  Arroyo  Seco;  and  in 
finding  IV  the  court  found  that  appellant  did  not  own  "the 
right  to  take  and  use  the  one  twelve  hundred  and  twentieth 
part  of  all  the  waters  of  the  Arroyo  Seco,  but  has  the  right 
to  use  that  amount  of  seven-tenths  of  the  waters  of  the 
Arroyo  Seoo  under  the  rules  and  regulations  prescribed  and 
to  be  prescribed''  by  respondent  as  trustee  of  the  old  associa- 
tion;  and  that  the  deeds  to  the  Wilsons,  to  Magee  and  Han- 
sen, and  to  plaintiff,  "did  convey  to  the  grantees  in  said  deeds 
the  right  jto  use  the  waters  mentioned  in  said  respective  deeds 
'under  rules  and  regulations  prescribed  and  to  be  prescribed 
by  the  Lake  Vineyard  Land  and  Water  Association.' "  The 
same  thing  is  substantially  found  in  findings  IX  and  XV. 
What  the  court  did  find — and  this  involved  the  real  issue 
in  the  case — was  that  the  terms  of  the  Wilson  deed  did  not 
entitle  appellant  to  receive  his  water  by  a  connection  which 
had  been  made  with  respondent's  pipe  under  the  subsequent 
special  contract;  and  that  to  avail  himself  of  that  contract 
he  must  comply  with  it  on  his  part  by  paying  the  customery 
rates  charged  all  consumers. 

Although  this  ca^e  luus  been  strenuously  litigated  it  does 
not  appear  to  involve  much  of  pecuniary  value.  The  court 
found  that  the  rates  paid  by  appellant  did  not  equal  in 
amount  his  proportionate  share  of  "the  costs  and  expen/ses" 
of  operating  the  system;  and  although  appellant  contends 
that  the  evidence  does  not  support  this  finding — and  we  need 
not  determine  whether  or  not.  it  does — still  it  is  apparent  that 
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the  difference  cannot  be  of  much  importance.  Appellant  ap- 
peals for  an  equitable  consideration  of  the  case,  and  says  that 
the  atookholdeiB  of  respondent  at  one  time  received  a  divi- 
dend of  one  dollar  per  share,  and  that  he  cannot  receive 

any  dividend;  but  it  must  be  remembered  that  the  stock- 
holders paid  seven  dollars  and  fifty  cents  assessment  per  share, 
without  which  a  sufficient  supply  of  water  fit  for  use  could 
not  have  been  obtained  by  any  of  the  purchasers  from  the 
old  association.  Whatever  may  be  appellant's  right  to  con- 
nect with  the  pipes  or  reservoirs  of  the  old  association  by 
paying  his  appropriate  share  of  costs  and  expenses,  the  judg- 
ment in  the  present  action  is  correct. 

2.  The  court  did  not  err  in  denying  appellant's  motion 
to  strike  out  respondent's  cost  of  thirty  dollars.  The  grounds 
of  the  motion  were  that  the  cost  bill  was  not  filed  and  served 
within  five  days  after  the  filing  of  the  decision  and  judg- 
ment, and  because  it  was  filed  before  the  filing  of  the  latter. 
The  facts  arc  these :  On  February  1st,  the  findings  and  judg- 
ment signed  by  the  jiuli^o  were  handed  by  rcsixnideiit'ri  at- 
torney to  the  clerk  for  tiling;  at  that  time  notliing  was  said 
by  the  derk  about  a  fee  for  such  filing,  or  about  any  fee 
whatever;  within  five  days  thereafter  respondent  filed  and 
served  his  cost  biU;  on  February  8th  appellant's  attorney 
gave  notice  that  on  February  14th  he  would  move  to  retax 
the  costs  by  striking  out  of  the  said  cost  bill  certain  enumer- 
ated items,  and  on  the  14th  the  motion  was  heard  and  de- 
nied— no  point  having  been  then  made  that  the  cost  bill 
had  not  been  properly  filed.  Afterward  respondent's  attor- 
ney was  informed  by  the  derk  that  he  had  not  filed  the 
findings  because  there  remained  unpaid  an  old  fee  of  two 
dollars  'Tor  placing  said  action  on  the  calendar  for  trial." 
The  statute  provides  that  the  party  asking  to  have  a  ca-se 
put  on  the  trial  calendar  must  pay  this  two  dollar  fee;  but 
it  does  not  appear  at  whose  request  the  case  at  bar  was  put 
on  the  calendar.  Moreover,  if  this  old  fee  had  been  owing 
by  respondent,  and  the  clerk  had  voluntary  put  the  case  on 
the  calendar  without  demanding  or  receiving  it,  he  was  not 
authorized  by  any  statutor^^  provision  to  which  we  have  been 
referred  to  refoae  to  perform  a  subsequent  service  because 
the  former  fee  had  not  been  paid.  It  does  not  appear  that 
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there  is  any  fee  prescribed  for  filing  the  findings  and  judg- 
tuenty  and  no  point  is  made  on  the  respondent's  failure  to 
pay  any  such  fee.  It  appean,  therefore,  fma  the  veooid  that 
it  was  the  duty  of  the  clerk  to  file  the  said  papers  handed 
to  him  to  be  filed.  (This  is  not  like  die  ease  where  papers 
are  sent  to  the  clerk  by  mail,  and  he  has  no  opportunity  to 
demand  fee?.)  Therefore,  the  rule  that  a  party  shall  not 
suffer  the  forfeiture  of  a  right  because  the  clerk  has  neglected 
to  perform  his  duty  applies  in  the  case  at  bar  in  favor  of  re- 
spondent An  embarrassing  case  mig^t  possibly  arise  where 
the  neglect  of  the  clerk  would  necessarily  forfeit  a  rig^t  of 
either  one  or  the  other  of  the  parties ;  but  such  question  does 
not  arise  in  the  case  at  bar.  Our  conclusion  is,  that  the  court 
did  not  err  in  denying  the  motion  to  strike  out  the  cost  bill. 
The  judgment  and  orders  appealed  from  axe  affirmed. 

Temple,  3,,  Harrisou,  J.,  Garoutte,  J.,  and  Beatty^  C.  J., 
concuned. 

[Sae.  Ko.  805.  Is  Buik.--8ept0mlMr  17,  1900.) 

THERESA  A.  WILLIAMS,  Respondent^  t.  W.  G.  LONG  et 

aL,  Appellants^ 

Appeal — Limitation  of  Time — Jurisdiction — Mandatobt  Statute — 
Subsequent  Disability. — Statutes  limiting  the  time  for  appeal  an* 
jurisdiotioiiAl  and  maadAtory,  tad  tba  oonrts  have  no  power 
not  given  by  tlio  statute  to  extend  tbo  time  limited  for  an  appeal. 
Wben  tlie  period  of  limitation  has  began  to  run,  no  subeoqaeat  die* 
ability  will  suspend  ite  operation. 

IlK— 0IB1CISBAL  or  Appeal  noM  Judgment — Death  op  KBSPOinmiT— 

SSBflon  OF  yoTicc. — An  appeal  from  the  judgment  will  be  dismissed 
"if  taken  after  the  lapse  of  the  time  limited  therefor;  and  the  fact 
that  the  ri'spond«'nt  died  some  ei^'htecn  days  before  the  expiration  of 
the  six  months  allowed  for  the  appeal,  and  that  not  until  after  its 
expiration  an  administratrix  was  appointed  upon  whom  service  of 
Botiee  of  the  appeal  was  made  with  due  diligenee,  eaaaot  operate 
to  suspend  the  period  of  limitetion,  or  to  prednde  tha  ^'mtiTttl  of 
the  appeal. 
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MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Tuolumne  County.  G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

P.  W.  Street,  Perpy  V.  Long,  and  C.  C.  Hamilton,  for  Ap- 
pellants. 

F.  P.  Otis,  for  Respondent 

H£NSHAW,  J.— This  is  a  motion  to  dismiss  defendant's 
«q[>peal  from  the  judgment,  upon  the  ground  that  the  appeal 
was  taken  after  the  statutory  period  had  elapsed.  This  fact 

is  not  denied,  but  in  resisting  the  motion  it  is  shown  that 
some  eighteen  days  before  the  expiration  of  the  six  months 
allowed  for  appeal  the  plaintiff,  in  whose  favor  the  judgment 
was  rendered,  had  died,  and  that  only  after  the  expiration  of 
the  six  months  was  an  administratrix  of  his  estate  appointed, 
upon  whom  service  with  due  diligence  was  made.  Under  this 
showing  it  is  contended  that  the  running  of  the  statute  of 
limitations  should  be  held  to  have  been  suspended  from  the 
date  of  the  death  of  plaintiff  to  the  date  of  the  appointment 
of  his  personal  representative. 

Statutes  limiting  the  time  of  appeal  are  jurisdictional  and 
mandatory.  (Henry  v»  Mergvdre,  111  Cal.  1.)  In  the  ab- 
sence of  an  express  authorization  in  the  statute  itself  a  oourt 
has  no  power  to  extend  the  time  for  taking  an  appeal,  or  to 
relieve  an  appellant  from  the  effect  of  misfortune,  accident, 
surprise,  or  mistake.  No  such  authorization  is  found  in  the 
statutes  of  this  state.  In  this  case  the  statute  had  begun 
to  run,  and  had  been  running  against  this  appellant  for 
more  than  five  months  before  the  death  of  Uie  plaintiff. 
It  is  a  well-settled  rule  and  principle  of  law,  except  as  modi- 
fied by  positive  enactment,  that  when  the  statute  of  limita- 
tions has  begun  to  run  no  subsequent  disability  will  suspend 
its  operation.  In  Pace  v.  Ficklin,  76  Va.  292,  the  time  in 
which  an  appeal  should  have  been  taken  was  limited  to  two 
years.  Judgment  was  rendered  against  an  assignee  in  bank- 
ruptcy, and  during  the  two  years  the  assignee  died  and  a 
successor  was  appointed.  In  support  of  the  appeal  it  was 
urged  thiit  the  period  between  the  death  of  the  first  assignee 
and  the  appointment  of  his  successor  should. be  deducted 
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from  the  statutory  time.  But  the  court  said :  "In  answer  to 
this  it  is  sufficient  to  say  that  the  statutes  defining  and  limit- 
ing the  right  of  appeal  make  no  such  exception  or  restriction, 
and  there  is  no  rale  or  principle  in  law  which  authorizes  the 
courts  to  do  80.  •  •  .  .In  this  case  Pace  was  alive  at  the 
date  of  the  decree.  The  limitation  then  commenced  to  run, 
and  so  continued,  notwithstanding  his  deaiii  at  a  subsequent 
period." 

The  motion  to  dismiss  is  granted. 

McFarland,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and  Temple  J., 
concurred. 


iL.  A.  Ko.  874.  Ib  Bulk.— September  17,  1900.] 

ALBERT  MEYER,  Respondent,  v.  CITY  OF  SAN  DIEGO 

et  al.,  Appellants. 

Appeal — Absence  op  Undebtakinq — Dismissat. — Joint  Notice  by  City 
▲KD  Water  Company. — Wliere  a  city  and  a  water  company  jointly 
gave  notice  of  their  appeals,  the  hituation  in  no  difTerent  from  what 
it  mmld  have  been  if  either  had  prosecuted  its  several  appeal  and 
flemd  tlie  other  with  notioe  thereof,  and  «  motkiit  to  dimaiss  hoth 
appeals  for  want  of  an  tmdertaking  on  appeal  will  be  denied  as  to 
the  dtj,  whieh  is  not  required  to  give  an  undertaking,  and  will  be 
granted  as  to  the  water  company,  the  appeal  of  whieh  is  ineffeetual 
in  the  absenee  of  an  undertaking. 

MOTION  to  dismiss  joint  appeals  fxom  a  judgment  of  the 
Superior  Court  of  Orange  County  and  from  an  order  refus- 
ing to  modify  the  findings  and  judgment.  J.  W.  Ballard, 
Judge. 

The  facts  axe  stated  in  the  opinion  of  the  oourU 

H.  E.  DoolitUe,  for  Appellants. 

William  H.  Fuller,  for  Albert  Meyer,  Bespondent 

L.  L.  Boone,  and  Works  &  Works,  for  Other  Respondents. 
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HENSHAW,  J. — ^Fiom  a  judgment  rendered  against 
them,  and  from  an  order  of  the  oourt  refusing  to  modify 
the  findings  and  the  judgment  in  certain  particolaxs,  the  de- 
fendants, the  city  of  San  Diego  and  the  Southern  Oalifomia 

Mountain  Water  Company,  a  corporation,  jointly  gave  no- 
tice of  their  appeals.  This  is  a  motion  to  dismiss  those  ap- 
peals upon  the  ground  that  they  are  not  supported  by  any 
bond  or  undertaking  given  upon  appeal^  as  required  by  sec- 
tion 040  of  the  Code  of  Civil  Procedure.  It  is  conceded  that 
no  undertaking  upon  appeal  was  ever  filed  by  the  appellants, 
or  by  either  of  them.  As  for  the  city  of  San  Diego  no  un- 
dertaking on  appeal  was  requisite.  (Code  Civ.  Proc,  sec. 
1058.)  But  the  fact  that  the  Southern  California  Mountain 
Water  Company  joined  in  the  appeals  of  the  city  of  San 
Diego  did  not  relieve  that  company  from  the  necessity  of 
filing  a  proper  undertaking.  Without  such  undertaking  the 
appeals  of  the  water  company  are  ineffectual  for  any  pur- 
pose and  must  be  dismissed.  But  it  does  not  follow  there- 
from that  the  appeals  of  the  city  of  San  Diego  must  share  a 
like  fate.  By  joining  with  the  city  of  San  Diego  in  giving 
notice  of  appeal  the  puipoees  of  the  notice  were  fully  accom- 
plished, and  the  situation  is  no  different  from  that  which 
would  have  been  presented  had  the  city  of  San  Diego  prose- 
cuted it^  separate  appeal  and  duly  served  the  water  compuiiy 
with  notice  thereof. 

The  motion  to  dismiss  the  appeals  of  the  Southern  Cali- 
fornia Mountain  Water  Company  is  therefore  granted,  f^hile 
the  motion  to  dismiss  the  appeals  of  the  city  of  San  Di^go 
is  denied. 

McFarland,  J.,  Temple,  J.,  Haniaony  J.^  Garoutte.  J.  and 
Van  Dyke  J.|  oonconed. 
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[Sac  Ko.  626.   Department  One. — September  18,  1900.] 

GEORGE  E.  BATES,  Appellant,  v.  H.  D.  HALSTEAD,  Re- 
spondent 

Swamp  and  OvEsrwwwD  Lahd — IbbbouIiAB  Flaxosq  and  Lumra  Tf> 

State — Meandering  Line — Chabacteb  or  Land — CoNCLUSiYENiBlfr 
OF  Determination. — An  irre^^ilar  platting  and  listing  of  8wamj> 
and  overlloweil  land  to  the  state,  not  confoimin^^  to  the  requirements- 
of  the  act  of  Congress,  relating  to  legal  8ubdivi3ion>4  of  land,  but 
bounding  the  land  platted  and  listed  by  a  meandering  line  which 
ocdiided  £rom  its  limita  the  smaller  portion  of  some  legal  sub- 
divisions and  included  therein  the  smaller  portion  of  other  legal  sub- 
divisions, is  nevertheless  a  conclusive  adjudicati<»i  tluit  all  of  the 
lands  so  platted  and  listed  are  swamp  and  overflowedf  and  that  alt 
of  the  lands  excluded  from  the  plat  are  not  swamp  and  overflovrody 
but  belong  to  the  United  States. 

Id. — Federal  and  State  Patents — Smaller  Part  of  Legal  Subdivi- 
sion.— A  patent  from  the  United  States  of  the  smaller  part  of  a 
legal  subdivision  of  land  excluded  from  the  limits  of  such  meander- 
ing line  will  prevail  over  a  state  patent  granting  the  major  part  of 
the  same  legal  subdivision  as  swamp  and  overilowed  lands  within  th» 
limits  of  the  meandering  bonndaiy. 

Id. — ^AcmoN  to  Qum  True— Mistakx  of  Land  DcPASTMsirr  nor  In- 
volved.— ^If  it  be  conceded  that  the  land  department  made  a  mis- 
take in  the  manner  which  the  land  was  platted  and  listed  to  tho 
state,  such  mistake  cannot  be  reached  in  an  action  by  the  holder  of 
the  United  States  patent  to  quiet  his  title  thereunder  as  against  the 
holder  of  the  state  patent.  Such  action  involves  only  the  l^gai  title- 
to  the  land  patented. 

APPEAL  fiom  a  judgment  of  the  Superior  Court  of  Tu- 
Ian  Ck>unty  and  from  an  order  denying  a  new  trial.  Wheat- 
on  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Freeman  &  Bates,  and  Hannah  &  Miller,  for  Appellant. 

The  decision  of  the  secretary  of  the  interior  as  U> 
what  land  should  vest  in  the  state  as  swamp  is 
evidenced  by  the  approved  list,  and  the  secretary's  decis- 
ion is  binding  on  this  oourt  (French  v.  Fyan,  9$ 
IT.  S.  169;  Hannibal  etc.  A.  R.  Oo.  v.  Smith,  9  Wall,  95; 
iSmdting  Co.  v.  Kemp,  104  U.  S.  636;  Heaih  v.  Wallace^ 


Digitized  by  Google 


Sept.  1900.]  Bates  v.  Halstead.  OS 

138  XJ.  8. 573 ;  Steel  v.  Smelting  Co.,  106  U.  S.  447 ;  Johneon 
V.  Toweley,  18  Wall.  72 ;  MeGofmiek  v.  Hayes,  159  U.  S.  332 ; 

Chandler  v.  Calumet  etc,  Min.  Co.,  149  U.  S.  79.) 

CliarleB  G.  Lambenon,  for  Respondent. 

By  virtae  of  the  law  of  Congress,  all  of  the  land  in  any 
legal  subdivision  the  greater  part  of  which  was  returned  on 

the  plat  as  swamp  and  overflowed  belonged  to  the  state,  and 
will  be  conveyed  by  its  patent.  (Act  of  Congress  1850,  sec. 
3.)  A  party  autliorized  to  demand  a  patent  has  a  vested 
title.  The  state  had  a  vested  title  under  the  act  of  Congress. 
(Wright v.  Roeebeny,  121  U.  a  488;  Rmlroad  Co.  v.  Smith, 
9  Wall,  95 ;  Tubbe  v.  Wilhoit,  73  Cal.  61 ;  Keman  v.  Griffith, 
27  Cal.  87.)  The  legal  subdivisions  contemplated  by  the  act  of 
1850  are  forty-acre  tracts.  (Hannibal  etc.  R.  R.  Co.  v.  Smith, 
mpra;  Robinson  v.  Forrest,  29  Cal.  318;  Hogaboom  v.  Ehr- 
hardt,  58  CaL  231.)  A  patent  issued  in  violation  of  law  is  not 
conclusive ;  but  the  patentee  will  hold  it  as  trustee  of  the  party 
entitled  to  the  land.  (Johneon  v.  Tomley,  13  Wall.  72; 
stark  V.  Starr,  6  Wall.  402;  Lytle  v.  Arkamas,  22  How.  193; 
(Jar land  v.  Wynn,  20  How.  6;  Lindeey  v.  Hawes,  2  Black, 
554.) 

GAROUTTE,  J.— This  action  is  brought  to  determine 
adverse  claims  to  certain  real  estate,  described  as  lots  1  and 
2  in  section  32,  township  8  south,  range  24  east,  comprising 
about  thirty-one  acres  of  land.  Plaintiff  relies  upon  a  patent 
from  the  United  States  issued  to  his  grantor;  and  defendant 
relies  upon  a  patent  from  the  state  under  the  swamp  and 
overflowed  act  of  Congress,  passed  September  28,  1850.  No 
evidence  was  introduced  as  to  the  character  of  the  land  in 
dispute,  and  the  question  here  presented  resolves  itself  into 
the  proposition,  as  to  whether  or  not  these  lands  were  ever 
platted  and  listed  to  the  state  as  swamp  and  overflowed  land 
under  the  aforesaid  act  of  Congress. 

The  greater  portion  of  the  said  section  32  was  platted  and 
listed  to  the  state  as  swamp  and  ovevflowed  land,  and  under 
the  authority  of  McCofmiek  v.  Haiyee,  159  U.  S.  347,  it  must 
be  held  that  if  this  land  was  not  selected  and  listed  to  the 
state  when  the  other  portions  of  the  section  were  selected  and 
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listed,  then  it  is  government  land,  for  such  selection  and  list- 
ing ia  a  determination  to  that  effect.  It  is  there  said:  **la 
the  ease  now  before  us  the  selection  by  Lynn  county,  grantee 
of  the  state,  prior  to  1876,  of  swamp  and  overflowed  lands 

in  the  very  section  of  which  the  lands  in  dispute  fonned  ;i 
part,  without  including  the  latter  in  such  selection,  together 
with  the  acquiescence  in  that  selection  by  the  interior  de- 
partment, and  the  selection  by  or  under  the  direction  of  the 
secretary  of  the  interior,  and  their  certification  to  the  state, 
flnt  in  1858  and  again  in  1881,  of  the  lands  in  dispute,  as 
lands  inuring  under  the  act  of  Congress  of  May  25,  1856, 
to  the  Cedar  Rapids  and  Missouri  River  Railroad  Company, 
and,  therefore,  not  lands  embraced  by  the  act  of  1850,  con- 
stituted a  determination  based  on  'observation  and  determina- 
tion' that  the  lands  here  in  dispute  were  not  swamp  and  over- 
flowed." 

Were  these  lands  selected,  platted,  and  listed  as  swamp  and 
overflowed  lands?  Section  3  of  the  act  of  Congress  of  1850, 
referring  to  the  duty  of  the  secretary  of  the  interior,  is  as 
follows:  ''And  be  it  further  enacted  that  in  making  out  U 
hst  and  plats  of  the  lands  aforesaid  all  legal  subdivisions  the 
greater  part  of  which  is  wet  and  unfit  for  cultivation  shall 
be  included  in  said  lists  and  plats ;  but  when  the  greater  part 
of  a  subdivision  is  not  of  that  character,  the  whole  of  it  shall 
be  excluded  therefrom."  It  seems  this  section  clearly  con- 
templates that  these  lists  and  plats  should  comprise  legal 
subdivisions  of  land  only,  but  in  the  case  at  bar  the  plat 
comprises  a  large  tract  of  land  divided  into  legal  subdivisions 
to  a  great  extent,  yet  bounded  upon  some  of  its  sides  by  an 
exterior  meandering  line.  And  it  appears  from  the  plat  that 
various  forty-acre  subdivisions  are  divided  by  this  meander- 
ing line,  a  majority  in  acreage  of  many  of  the.se  subdivisions 
being  without  the  meandering  line,  and  a  majority  in  acreage 
of  many  of  them  being  within  the  limits  of  the 
line.  Our  attention  has  been  called  to  no  authority 
justifying  this  manner  of  making  a  plat,  and  we 
find  nothing  in  the  act  even  suggesting  a  meander- 
ing line  wliich  shall  form  the  exterior  boundary  line  of  the 
land  designated  upon  the  plat  as  swamp  and  overflowed 
lands.  Upon  the  contrary,  the  section  of  the  act  quoted 
clearly  contemplates  a  different  course  of  action  upon  the 
part  of  the  government  oiiicials.    In  this  case  these  frao- 
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tional  lots  1  and  2  are  outside  of  this  meandering  line  and 
comprise  about  twelve  and  eighteen  acres,  respectively,  in 
two  different  forty  acre  legal  subdivisions  of  said  seoton  32. 
This  being  their  status,  it  is  contended  upon  the  part  of  re- 
spondent that,  as  matter  of  law,  they  are  swamp  and  over- 
flowed laiidti  by  reason  of  the  provision  of  section  3  of  the 
act  of  Congre>s  already  quoted. 

We  cannot  bring  ourselves  to  agree  with  the  foregoing  con- 
tention of  respondent,  for,  upon  the  very  face  of  the  plat 
itself,  the  entire  large  tract  of  land  within  the  meandering 
line  appears,  both  by  the  color  of  the  plat  and  the  indorse- 
ments made  thereon,  to  be  awamp  and  overflowed  land.-?. 
And,  beyond  this,  the  Hst  of  swamp  and  overflowed  land  in 
aaid  section  based  upon  said  plat  and  returned  to  the  state 
does  not  include  the  land  here  in  controversy.  Even  if  there 
be  some  doubt  as  to  the  intention  of  the  government  arising 
from  the  construction  to  be  given  the  plat  by  reason  of  thi.s 
meandering  hne  dividing  forty  acre  tracts,  still  there  is  no 
•doubt  but  that  the  land  in  controversy  was  not  listed  to  the 
iitate  when  the  other  portions  of  the  same  section  were  listed. 
This  fact  also  indicates  that  the  government  officers  placed  a 
•different  construction  upon  the  meaning  of  the  plot  from  that 
which  respondent  here  seeks  to  maintain.  (See  NiUa  v. 
Cedar  Point  Club,  175  U.  S.  300.) 

If  the  construction  of  respondent  as  to  the  meaning  of 
diis  plat  be  a  sound  one,  then  all  those  portions  of  forty  acre 
tracts  situated  within  the  meandering  line,  not  amounting 
to  twenty  acres,  are  not  swamp  and  overflowed  lands,  and  do 
not  belong  to  the  state.  Yet  the  plat,  as  we  have  shown,  in- 
dicates explicitly  in  two  distinct  ways  that  all  the  land  with- 
in the  meandering  line,  is  swamp  and  overflowed  land,  and 
presumably  all  of  that  land  has  been  listed  to  the  state  a^s 
such.  For  these  reasons  it  would  seem  that  the  status  of 
aH  these  fractional  pieces  of  land  within  the  meandering  lines 
must  be  deemed  forever  settled  by  the  acts  and  adjudications 
of  the  land  tribunal.  Yet  there  can  be  no  question  but  that 
the  land  here  involved  stands  in  exactly  the  same  relation  to 
the  law  as  those  fractional  pieces  within  the  meandering  line. 
.If  the  line  Axes  the  character  of  the  land  within  its  limits  it 
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equally  fixes  the  diaracter  of  the  land  without  ite  limits,  that 
is,  as  to  any  f  orty-aere  legal  subdivision  intetsected  by  it 

It  is  here  a  question  of  legal  tiUe  alone  between  these  two 
claimants,  and  even  for  present  purposes,  if  it  be  conceded 
that  the  land  department  made  a  mistake  in  the  manner  in 
which  the  plat  introduced  in  evidence  was  made,  yet  that 
mistake  cannot  be  reached  in  this  action. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Van  D^ke,  J.,  and  Harrison,  J.,  cgncurred. 


[8.  P.  No,  1686.  Department  One,— September  18,  1900.1 

YONETARO  FKUMOTO,  Appellant,     G.  T.  MARSH, 

Respondent. 

ABBE8T  OF  Debtor — I  nsi  fficient Affidavit — .Ti'bisdiction — Voip  Obdkk 
AND  Warrant — Cask  Affirmed. — The  juriKdiction  of  the  court  to 
order  the  arrest  of  a  debtor,  and  to  issue  a  warrant  therefor,  de- 
pends upon  the  legal  sufficiency  of  the  affidavit  for  the  arreat,  and 
not  upon  the  opinion  of  the  judge  m  to  its  Ugtl  sulBcienejr.  II  it  Is 
imdically  inraiBcient  under  the  itatnte^  In  not  complying  with  Its 
provifione,  the  court  cannot  Meume  jariadletlon;  but  in  ludi  caae 
the  order  of  erreet  is  void,  and  the  warrant  is  no  authority  for  the 
arrest  or  detentioB  of  the  defendeat.  Em  pourt^  FhnmoitOt  ISO  OnL 
tie,  affirmed. 

lo.— False  iMPBisoNMEifT. — An  action  for  falie  imprisonamit  will  Her 
against  a  defendant  who  in  a  civil  action  caused  the  arrest  of  the* 
plaintiff  as  his  alleged  debtor,  upon  an  affidavit  so  radically  defective 
as  not  to  brin^'  the  caM  within  the  provisions  of  the  statute  provid- 
ing for  the  arrest. 

APPEAL  from  a  judgment  of  the  Snprrior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 

The  f aelB  am  stated  in  the  opinion. 
Wheaton  A  Ealloch,  for  Appellant 
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An  order  of  arrest  not  based  upon  a  sufficient  affidavit,  is 
without  jurisdiction  and  void;  and  an  arrest  thereunder  is 
illegal.    (Code  Civ.  Proc.,  sees.  479,  481;  Const.,  art.  I, 

sec.  15;  McGUvery  v.  Moorehead,  2  Cul.  600;  In  re  Vinich, 
86  Cal.  71;  Ex  parte  Fkumoto,  120  Cal.  316-21;  Meddaugh 
V.  WiUiarns,  48  Mich.  172.)  Where  the  order  of  arrest  is 
without  l^gal  authority,  the  peison  obtaining  it  is  liable  as  a 
trespasser  for  false  imprisonment  (7  Am.  &  Eng.  Ency. 
of  Law,  Ist  ed.,  679,  682 ;  Spiee  v,  Steinruck,  14  Ohio  St. 
213;  Hauss  v.  Kohlar,  25  Kan.  640;  Gorton  v.  Frkzell,  20 
111.  292 ;  Von  Kettler  v.  Johnson,  57  111.  100 ;  Johnson  v.  Von 
Kettler,  66  111.  63;  Proctor  v.  Prout,  17  Mic  h.  473;  Cody  v. 
Adams,  7  Gray,  69 ;  Hall  v.  Rogen,  2  Blackf.  429 ;  Taylor  v. 
MoffM,  2  Blackf.  305 ;  Painter  v.  lve$,  4  Neb.  122 ;  Sheridm 
V.  Briggs,  53  Mich.  569.) 

Mullany,  Grant  &  Gushing,  and  0.  K.  CushiuK,  for  Re- 
spondent 

The  court  was  authorized  to  determine  whether  a  case  ex- 
isted for  the  arrest,  and  his  determination  was  a  protection 
to  the  officers  of  the  court,  and  to  the  plnintiflF.  (Code.  Civ. 
Proc.,  sec.  481;  Fischer  v.  Langbein,  108  N.  Y.  84;  Duxy  r. 
Helm,  59  GaL  138,  189;  QiUeit  «.  Thiebold,  9  Kan.  427, 
432;  Johnion  v,  Morton,  94  Mich.  1;  Landi  v.  HUU,  19 
Barb.  283,  291 ;  Johnson  v.  Maxon,  23  Mich.  129;  HoUiday 
V.  HoUiday,  123  Cal.  26,  32;  Marks  v.  Townsend,  97  N.  Y. 
590,  597:  Lange  v.  Benedict,  73  N.  Y.  12*;  Skinnion  v. 
KeUey,  18  N.  Y.  355;  MilUr  v.  Adams,  52  N.  Y.  409.) 

CHTPMAN,  C. — Action  for  false  imprisonment.  Defend- 
ant demurred  to  the  complaint  for  insufiiciency  of  facts,  and 
his  demurrer  was  sustained  without  leave  to  amend.  Plain- 
tiff ^>peals  from  the  judgment  The  case  turns  upon  the 
8iifficien<7  of  the  affidavit  in  the  original  action  of  Mamh 
V,  Fhwmoto,  to  confer  jurisdiction  to  make  the  order  of  ar- 
rest. The  arrest  was  caused  under  subdivisions  1  and  5 
of  section  479  of  the  Code  of  Civil  Procedure.  The  section 
reads  as  follows :  "The  defendant  may  be  arrested,  as  here- 
iiiaft«r  pracribed,  in  the  following  cases:   1.  In  an  action 
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for  the  Teoovery  of  money  ....  when  the  defendant  is 
about  to  depart  from  the  state  with  intent  to  defraud  his 
creditors;  ....  5.  When  the  defendant  has  removed  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent  to 

defraud  his  creditors." 

Section  481  provides  as  follows:  "The  order  may  be  made 
whenever  it  appears  to  the  judge,  by  the  affidavit  of  the 
plaintiff,  or  some  other  persons,  that  a  sufficient  cause  of 
action  exists,  and  that  the  case  is  one  of  those  mentioned  in 
section  479.  The  affidavit  must  be  either  positive  or  upon 
information  and  belief,  and  when  upon  information  and 
belief  it  must  state  the  facts  upon  which  the  information  and 
belief  are  founded." 

The  affidavit  in  question  was  before  this  court  in  Ex  parte 
Fknmoto,  120  Cal.  816,  and  was,  in  the  opinion  then  ren- 
dered, thoroughly  analysed  and  its  defects  specifically  pointed 
out.  Whether  in  the  affidavit  it  was  made  to  appear  that 
a  cause  of  action  existed  against  Fkumoto  without  reference 
to  the  complaint  in  the  action  then  pending,  and  whether 
the  affidavit  could  be  aided  by  such  reference,  were  ques- 
tions not  decided  and  need  not  now  be  decided.  At  the  hear- 
ing on  habeoB  corpuB  the  court  determined  that  there  was  a 
material  lack  in  the  affidavit  in  respect  of  the  jurisdictional 
facts  required  to  bring  the  case  within  the  statute,  and  we 
see  no  reason  now  for  coming  to  any  different  conclusion. 
Reference  to  the  opinion  in  that  case  will  relieve  us  from 
again  presenting  the  numerous  fatal  defects  of  the  affidavit. 

Suffice  it  to  say  that  the  court  determined  that  the  facts  stated 
in  the  affidavit  "do  not  bring  the  case  within  either  of  the 
provisions  of  the  statute  rehed  on  by  respondent'' ;  that  there 
is  no  express  averment  in  the  affidavit,  nor  are  facts  stated 
from  which  a  deduction  may  be  made,  that  "defendant  is 
about  to  depart  from  the  state  with  intent  to  defraud  his 
creditors/'  The  court  said:  "Both  the  present  pur- 
pose and  the  specific'  intent  found  in  the  language  of  the 
statute  are  wanting  in  the  affidavit";  and  it  wjis  added: 
"When  the  language  of  such  a  statute  is  departed  from,  the 
party  must  at  his  peril  employ  words  of  equivalent  import; 
and  a  failure  in  this  respect  is  fatal."  It  was  further  said 
that  the  affidavit  "is  equally  wanting  in  facts  to  show  that 
defendant  had  removed  or  disposed  of  his  property,  or  was 
about  to  do  so,  with  intent  to  defraud  his  creditors."  Again: 
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"There  is  another  fatal  defect  eommon  to  the  entiie  affidavit. 

Several  of  the  statements  of  fact  are  made  expressly  on  infor- 
mation and  belief,  ....  whcrea.s  the  facts  upon  which  such 
information  and  belief  are  founded  are  in  no  instance  given. 
In  this/'  said  the  court,  "the  affidavit  fails  to  comply  with 
one  of  the  express  and  most  material  requirements  of  the 
statute.'*  And  finally  the  court  said:  "As  the  jurisdiction 
to  issue  the  warrant  rests  upon  the  affidavit,  it  results  from 
what  has  been  said  that  the  order  of  arrest  was  void,  and  the 
warrant  is  no  authority  for  petitioner's  detention."  Re- 
spondent seems  to  be  of  the  impression  that  jurisdiction  is 
aided  by  the  pendency  of  the  action.  It  is  necessary  to  the 
jurisdiction  that  an  action  be  pending  (Code  Civ.  Proc,  sees. 
480,  483) ;  but,  as  above  stated,  jurisdiction  to  make  the  or- 
der rests  upon  the  aflidavit. 

The  learned  judge  who  heard  the  demurrer  expressly  - 
placed  his  ruling  upon  the  authority  of  Duty  v.  Helm,  59 
Cal.  188.  We  think  the  opinion  in  that  ease  has  been  mis- 
understood. It  was  there  said :  **If  the  jud^2;e  to  whom  the 
application  was  made  had  jurisdiction  to  pass  upon  the  suffi- 
ciency of  the  evidence  disclosed  by  the  affidavit  to  procure  the 
order  of  arrest,  the  party  applying  for  it  cannot  be  held  re- 
sponsible unless  there  was  an  entire  lack  of  evidence  of  some 
essential  fact  which  the  law  requires  to  be  shown." 

That  was  an  action  to  recover  possession  of  certain  per- 
sonal property,  and  the  aiiidavit  was  based  upon  subdivision 
3  of  section  479,  supra;  the  statement  in  the  affidavit  was: 
"That  the  defendant  in  said  action  did,  on  or  about  October 
19, 1874,  fraudulently  conceal  and  remove  all  said  property, 
to  prevent  its  being  found  or  taken  by  the  sheritT,"  etc. 
There  was  a  positive  averment  of  the  facts  which  the  stutute 
made  a  ground  for  tho  arrest,  and  hence  it  was  true,  as  sUited 
in  the  opinion,  that  there  wius  not  entire  lack  of  evidence  of 
some  essential  fact  required  to  be  stated.  In  the  case  now 
here,  (his  court  ha-s  alreadv  detennincd  that  the  aiiidavit 
failed  in  many  particulars  to  comply  with  the  express  and 
most  material  requirements  of  the  statute,  and  esj)ecially  in 
it>  a]lf'2;atioMs  of  material  facts  upon  information  and  belief 
\sithout  stating  the  facts  u]ton  wliich  such  information  and 
belief  were  founded.  But  the  statute  expressly  requires  that 
when  the  affidavit  is  upon  information  and  belief  ''it  must 
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state  the  facts  upon  which  the  infonnation  and  belief  are 
founded."  We  cannot  agree  with  zespondent  thai  it  la  bat 
ernir  to  be  oomcted  on  appeal  where  facta  aie  stated  as  was 
done  in  the  affidavit  before  us.  We  think  an  affidavit  rest- 
ing wholly,  or  in  any  one  essential  particular,  on  informa- 
tion and  belief,  without  stating  the  facts  upon  which  such 
belief  is  founded,  does  not  confer  jurisdiction  to  issue  the 
order.  The  statute  must  be  complied  with  or  there  is  no 
jurisdiction  to  issue  the  order.  (In  re  Vinieh,  86  Gal.  70;  7 
Am.  and  Enjs:.  Ency.  of  Law,  1st  ed.,  682,  and  cases  cited.) 
It  was  said  in  Spice  v.  Steinruck,  14  Ohio  St.  213 :  "It  is 
clear,  we  think,  that  in  the  exercise  of  this  special  and  ex- 
traordinary power  conferred  by  the  statute  and  interfering 
with  the  personal  liberty  of  the  defendant,  the  course  pre- 
scribed by  the  statute  must  be  strictly  pursued.'^  It  was 
further  said  in  Busy  v,  Hehn,  supra:  'The  judge  having 
determined,  in  the  exercise  of  the  jurisdiction  committed  to 
him  bv  the  law,  that  the  affidavit  bv  its  statements  of  facts 
was  sufficient  to  entitle  tlie  party  applying  for  the  order,  to 
hold  that  such  party  is  liable  for  damages  for  the  erroneous 
judgment  of  the  judge*  would  impose  on  him  a  responsibil- 
ity not  warranted  by  law."  Respondent  quotes  this  para- 
graph and  apparently  claims  that  where  the  judge  assumes 
jurisdiction,  or  has  determined  to  exercise  it,  there  can  be 
no  liability,  for  the  reason  that  his  judgment  is  but  erro- 
neous. But  the  court  cannot  confer  jurisdiction  by  merely 
assuming  it;  nor  can  its  determination  that  it  has  jurisdic- 
tion confer  it  Where  the  judge  has  in  fact  no  jurisdiction 
to  act,  his  order  of  arrest  is  void;  and  whether  he  has  juris- 
diction must  be  determined  from  the  affidavit  itself  and  not 
from  what  the  judge  thinks  it  authorizes  him  to  do.  The 
plaintiff  must  see  to  it  that  he  is  clothed  with  actual,  not 
merely  apparent,  autliority  before  he  can  deprive  the  defend- 
ant of  his  liberty.  When  the  court  in  Du8y  v.  Helm,  supra, 
said  that  there  would  be  no  liability — **ihe  judge  having  de- 
termined in  the  exercise  of  the  jurisdiction  committed  to  him 
by  the  law" — ^the  statement  presupposed  jurisdiction  to  exist; 
iuid  the  court  did  not  say  nor  intend  to  say  that  the  judge 
would  have  jurisdiction  because  he  determined  that  he  had 
it.   What  the  court  in  elTect  said  was,  that  as  the  judge  had 
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jurisdiction  in  that  particular  case,  as  it  clearly  had,  in  its 
exercise  his  determination  as  to  the  sufficiency  of  the  facts 
to  justify  him  in  making  the  order  was  mere  error.  But  it 
was  not  said,  and  we  do  not  think  it  baa  ever  been  said,  that 
where  jurisdiction  is  lacking  the  issuance  of  the  order  would 
be  but  error.  The  distinction  is  apparent  in  all  the  cases 
cited  by  respondent,  and  we  think  is  clearly  admitted  in  Gil- 
Utt  V.  Thiebold,  9  Kan.  427,  relied  on  by  respondent  as  "sin- 
gularly similar  to  the  case  at  bar,"  and  in  which  Mr.  Justice 
Brewer  delivered  the  opinion.  It  was  there  said:  ''Where 
the  statute  prescribes  certain  conditions  for  the  exercise  of 
powers  by  an  inferior  tribunal,  a  disregard  of  those  condi- 
tions renders  the  attempted  exercise  of  those  powers  void." 
In  the  case  we  have  here  this  court  has  already  decided  that 
the  statutory  conditions,  upon  which  the  power  to  act  de- 
pended, were  disregarded,  and  hence  the  order  was  void. 

We  do  not  fed  called  upon  to  further  notice  the  very  able 
discussion  of  the  question  found  in  respondent's  brief.  We 
are  clearly  of  the  opinion  that  the  court  had  no  jurisdiction 
to  issue  the  order,  and  that  it  was  so  decided  in  Ex  parte 
Fkumoto,  supra.  Such  being  the  fact,  the  numerous  cases 
relied  on  by  respondent  have  no  application. 

The  judgment  should  be  reversed. 

Gray,  0.,  and  Haynes,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.   Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

A  petition  for  a  hearing  in  Bank  was  filed  and  denied,  and 
from  the  order  of  denial  Beatty,  C.  J.,  dissented,  and  filed 
the  following  opinion  on  the  17th  of  October,  1900 : 

BEATTY,  0.  J.— I  dissent  from  the  order  denying  a  re- 
hearing  in  this  case.  The  decision  in  Ex  parte  Fh/moto,  120 

Cal.  316,  having  been  made  by  the  court  in  Bank,  is  author- 
ity which  the  commissioner  and  the  Department  were  no 
doubt  bound  to  follow;  but  it  does  not  establish  the  law  of 
this  ease,  and  if  erroneous  should  be  set  aside.  I  think  the 
<x>urt  in  that  case  enoneously  decided  that  the  affidavit  of 
this  defendant  failed  to  state  facts  sufficient  to  give  the  court 


Digitized  by  Google 


72 


People  v.  Bbebn, 


[130  Cal. 


jmisdiotion  to  make  the  order.  In  my  opinion  the  affidavit 

contains  everything  necessary  not  only  to  give  the  court  jur- 
isdiction, but  to  fully  justify  the  order  of  arrest.  I  think  the 
judgment  in  this  case  should,  therefore,  have  been  affirmed. 


[Crim.  No.  639.  Department  One.— September  18,  1900.] 

THE  PEOPLE,  Respondent^  y.  JOHN  BREEN,  Appellant 

Okhdul  Law— SnriNO  Asxdi  Ikmctmeiit— FAiLun  lo  Bnfnnin 
Gkaxgi— Second  Indzcticekt.— An  order  Mtting  aiide  an  indict- 
ment or  lalomatiOB  it  no  bar  to  a  future  prosecution  for  the  same 
offence;  nnd  upon  the  eettinp  aside  of  an  indictment  the  failure  of 
the  court  to  order  the  charge  to  be  resubmitted  to  another  grand 
jury  for  examination,  as  directed  by  section  997  of  the  Penal  Code, 
cannot  preclude  a  re-examination  thereof  by  the  grand  jury,  nor 
ftffeet  the  validity  of  a  ieeond  indietnwnt*  whidi  ounot  b«  sat  asido 
beoauM  of  fueii  fidluro  of  tlw  ooiirt. 

Id. — ^Name  of  Witness  Upon  Indictment — Identity  of  Mabbikd  Woman 
— Chubtian  Nakb— HusBAHfi's  IifiTiAi.^W]i«n  tine  nana  of  "Mra. 
B.  Osbom"  tvaa  indorsed  upon  tiie  indiefcment*  and  '*lfre.  8iuie  Os- 
l»om"  vaa  a  witaese  at  the  trial,  an  order  refusing  to  set  aside  the 
indietmcnt  for  failure  to  indorse  the  name  of  the  witness  therscm 
is  properly  refused,  where  the  identity  of  the  witness  appears,  and 
the  name  indorsed  upon  the  indictment  merely  bore  the  initial  of 
her  husband,  who  was  also  a  witness  before  the  grand  jury. 

In. — Chaboe  of  Absoit — GteAin)  Jubors'  Knowledge  of  BirR?aNO.— 

Upon  the  trial  of  a  chnrpe  of  nrsnn.  the  fact  that  somp  of  tlie  grand 
jurors  had  personal  knowkdgo  tlint  the  building  was  burned  does  not 
disqualify  tlu-iu  from  ascertaining  whether  the  building  was  felon- 
iuosly  destroyed  and  who  was  the  guilty  party,  and  is  not  ground 
for  settiqg  aside  the  indictment. 

In. — ^Refusal  of  Fubtheb  CoNnNUA.<cE — Failube  to  Show  Diligence 
— DiscBKTiON. — Where  it  appears  that  more  than  one  continuance 
had  been  granted  to  enable  the  defendant  to  prepare  for  trial,  the 
refusal  d  another  eontinuanoe  is  in  the  discretion  of  the  court;  and 
although  the  etfidenee  of  the  abeent  witnesses  as  shown  by  the  affi* 
davit  of  the  defendant  is  material,  yet  where  such  affidavit  fails  to 
show  diligence  to  secure  their  :itiondnnee  or  their  affida\nt9  that  they 
would  testify  to  the  facts    ttcd,  or  to  show  that  there  was  a  reason- 
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•Ua  proteUIIij  of  proeuring  thdr  attendMiM  witliiii  may  fMMm- 
alik  UnuB,  It  ttamoi  be  Mdd  that  tlit  «nirt  abnaed  its  diieration. 

— Evidence — Cboss-examination — Interest  of  Witness — Empixjy- 
ICENT  OF  Detective — Amount  of  Compensation — Harmless  Rul- 
ing.— Upon  the  trial  of  a  charge  of  arson,  whore  the  president  of  a 
warehoiiiie  company,  the  building  of  which  was  burned,  was  a  wit- 
ness for  the  prosecution,  and  upon  cross-examination,  for  the  avowed 
purpose  of  ■bowing  bit  intercit  and  tba  iatareat  of  tba  eompanj  in 
tba  proaeeutioB,  bad  taatiflad  ibat  be  waa  a  atoolcbolder  tberein,  and 
tbat  tbe  eompaoy  bad  employed  a  detective  to  aaeertain  tbe  origin 
€i  tbe  fire,  and  disallowing  of  a  further  queetion  as  to  how  mucb 
yrsis  paid  to  the  detective  for  his  services  cannot  be  deemed  preju- 
dicial, in  the  absence  of  any  claim  or  showing  th.it  the  witness  had 
any  particular  feeling  or  prejudice  against  the  defendant  in  the 
matter  of  such  employment, 

Id^Abouiibiit  Upoh  Appeal— AasioiniENTs  of  Erbob  kot  Aiioum— 
Numerous  assignments  of  error  appearing  in  the  transcript  on  ap- 
peal, which  are  mere  naked  statements  that  the  court  erred  in  mak- 
ing certain  rulings,  without  any  argument  made  or  reasons  given 
wliy  such  rulings  are  erroneous,  will  not  be  inquired  into  by  this 
court  upon  appeal  in  order  to  find  out  reasons  for  or  against  the 
eoiieeiueie  of  tbe  rulings,  if  they  are  not  apparently  objectionable 
upon  tbdr  face. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  Ck>unty  and  from  an  Older  denying  a  new  triaL  £d- 
ward  I.  Jones,  Judg^ 

The  facts  are  staied  in  the  opinion. 

Ansel  Smith,  and  Gus.  G.  Grant,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A,  Moore,  Jr., 
Deputy  Attorney  General,  for  Eespondent 

OJULLfMAN,  C. — ^Defendant  was  convioted  of  the  crime  of 
anon,  under  an  indictment  presented  by  the  grand  jury  of 
San  Joaquin  county,  and  was  sentenced  to  ten  years'  impris- 
onment at  San  Quentin.  He  appeals  from  the  judgment  and 
from  the  order  denying  his  motion  for  new  trial.  There  are 

no  errors  calling  for  any  statement  of  the  evidence  as  to  de- 
fendant's guilt  or  innocence. 

1.  Defendant's  principal  reliance  for  reversal  is  that  the 
coort  erred  in  denying  his  motion  to  set  aside  the  indictment 
on  the  ground  that  the  defendant  had  once  before  been  in- 
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dieted  by  a  fomer  grand  jury  for  the  oflfenee  now  charged, 

and  upon  the  setting  aside  of  that  indictment  of  the  court 
it  made  no  order  resubmitting  the  charge  to  another  grand 
jury  for  ezaminationy  as  directed  by  section  997  of  the  Penal 
Code. 

Section  995  directo  the  oonrt  to  set  adde  the  indictment  in 
certain  enumerated  cases.  Section  997  provides,  among  other 

things:  "If  the  motion  is  granted,  the  court  must  order  that 
the  defendant,  if  in  custody,  be  discharged  therefrom ;  or,  if 
admitted  to  bail,  that  his  bail  be  exonerated;  or,  if  he  has 
deposited  money  instead  of  bail,  that  the  same  be  refunded  to 
him,  unless  it  directs  that  the  case  be  resubmitted  to  the 
same  or  another  grand  jury,  or  that  an  information  be  filed 
by  the  district  attorney;  provided,  that  after  such  order  of 
resubmission  the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him,  as  in  other  caN8| 
if,  before  indictment  or  information  filed,  he  has  not  been  ex- 
amined and  committed  by  a  magistrate."  Section  999  pro- 
vides :  "An  order  to  set  aside  an  indictment  or  information, 
as  provided  in  this  chapter,  is  no  bar  to  a  future  prosecution 
for  the  same  offense/'  These  are  the  sections  bearing  upon 
the  question. 

The  statute  does  not  make  it  the  duty  of  the  court  to  re- 
submit the  charge  to  another  grand  jury  in  every  ease  where 

the  court  on  motion  sets  aside  the  indictment  first  found;  it 

provides  that  unless  the  case  is  rcsul)niittcd  the  bail  shall  be 

exonerated,  or  if  money  is  deposited  in  lieu  of  bail  such 
money  shall  be  refunded ;  and  it  also  provides  that,  after  such 
submission,  should  it  be  ordered,  the  defendant  may  be  ex- 
amined before  a  magistrate  as  in  other  cases,  if,  before  in- 
dictment or  information  filed,  he  has  not  already  been  ex- 
amined and  committed  by  a  magistrate.  There  is  nothing 
in  the  statute  that  would  forbid  a  re-examination  where  the 
court  had  failed  to  order  it,  or  that  can  be  construed  to  mean 
that  a  resubmission  is  essential  to  the  validity  of  a  second 
indictment  or  information.  That  an  order  setting  aside  an 
indictment  or  information  is  no  bar  to  a  future  prosecution 
is  plainly  declared  in  section  999. 

In  People  v.  Campbell,  59  Cal.  243,*  the  defendant  was 
prosecuted  by  information  for  the  crime  of  murder,  and  was 

1  43  Am.  Rep.  257. 
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convicted  of  manslaughter.  Defendant  was  committed  in 
August,  1879,  and  before  the  new  constitution  went  into  effect 
an  indictment  was  pieeented  against  him,  which  was  dis- 
missed by  the  ooort,  on  motion  of  the  district  attorney ;  after- 
ward, in  August,  1880,  the  information  was  filed  on  which  de- 
fendant was  convicted.  A  motion  was  made  to  set  the  infor- 
mation aside,  on  the  ground  that  the  defendant  had  pre- 
viously been  indicted  for  the  same  offense,  and  it  was  also 
claimed,  on  the  trial,  that  the  dismissal  of  the  indictment 
operated  as  an  acquittal,  and  a  plea  of  former  acquittal  was 
interposed.  The  court  here  held  that  the  dismissal  of  the  in- 
dictment  was  no  bar  to  another  indictment  for  the  same  of- 
fense, and  that  defendant  was  never  in  jeopardy  under  the 
'ndictment.  Defendant  claims  that  this  case  involved  the 
construction  of  sections  1385  and  1387  of  the  Penal  Code, 
and  has  no  bearing  upon  the  sections  above  referred  to,  and 
^liat  the  point  he  now  raises  has  never  been  decided  by  the 
court.  It  is  true  that  section  1387  refers  to  dismissals  on 
the  order  of  the  court  for  want  of  prosecution  or  otherwise, 
while  section  999  refers  to  orders  made  on  motion  of  the  ac- 
•  cused  to  set  aside  the  indictment  or  information.  But  the 
intention  of  the  legislature  is  quite  clear  that  in  either  case 
the  order  shall  not  constitute  a  bar  to  any  future  prosecu- 
tion upon  an  indictment  or  information  for  the  same  offense. 
(See  Patterson  v.  Conlan,  123  Cal.  453.) 

2.  The  motion  to  set  aside  the  indictment  was  based  on  the 
further  ground  that  one  Mrs.  Susie  Osbom  was  a  witness  at 
the  trial,  while  the  name  of  Mrs.  E.  Osbom  was  indorsed  on 
the  indictment.  Section  943  of  the  Penal  Code  provides 
that:  ''When  an  indictment  is  found,  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  must  be  inserted 

at  the  foot  of  the  indictment,  or  indorsed  thereon,  before 
it  is  presented  to  the  court";  and  by  section  995  this  omis- 
sion is  made  ground  for  the  motion.  The  direction  must  be 
complied  wilh  or  it  furnishes  good  ground  for  setting  the 
indictment  aside,  and  it  would  be  error  to  deny  the  motion. 
{Ex  jwrte  Schmidt,  71  Cal.  212.)  The  purpose  of  die  law 
is  to  inform  both  the  people  and  defendant  of  the  names  of 
the  witnesses  upon  whose  testimony  the  indictment  is  based 
(People  V.  Northey,  77  Cal.  629;  People,  v,  Qvinn,  127  Cal. 
542) ;  and  in  the  latter  case  the  name  of  the  witness  G.  W. 
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Ogden  was  held  sufficiently  indorsed  as  Ogden,  where 

the  defendant  immediately  after  the  indictment  knew  who 
was  meant  by  the  name  as  indorsed.  In  People  v.  Crov-ey, 
56  Gal.  36,  the  real  name  of  the  witness  was  Gottlieb  Diefen- 
bach,  and  was  indorsed  on  the  indictment  F.  Diefenbach.  It 
appeared  that  he  gave  his  name  to  the  grand  jury  as  F.  Die- 
fenbach, and  it  also  appeared  'Hbat  there  was  probably  but 
one  person  of  the  name  of  Dieftnluu  h  in  the  county  of  Napa 
[when  the  indictment  was  found],  or  even  in  the  state/'  It 
was  held  that  the  lower  court  did  not  err  in  denying  the  mo- 
tion. One  of  the  grand  jurymen  testified  that  he  ''saw  one 
Mrs.  Susie  Osbom  in  the  grand  jury  room.  She  was  sworn 
as  a  witness  and  gave  testimony."  One  E.  Osbom  was  a  wit- 
ness; he  wfis  the  husband  of  the  woman  who  also  testified 
and  whose  name  in  the  record  is  Mrs.  E.  Osborn.  In  the 
course  of  Osborn's  testimony  relating  to  a  conversation  be- 
tween him  and  defendant,  he  testified:  ''He  [Breen]  said, 
Tor  God's  sake,  don't  let  Gould  talk  to  Susie' — ^that  is  my 
wife,  I  mean."  A  letter  signed  "Susie  Osborn"  was  admitted 
in  evidence,  which  shows  that  the  writer  was  the  wife  of  this 
same  E.  Osborn.  We  think  it  sufficiently  appears  that  Mrs.. 
£.  Osborn  and  Mrs.  Susie  Osboru  were  cue  and  the  same  per- 
son. 

3.  The  further  ground  for  the  motion  is  not  tenable,  to 
wit,  that  some  of  tiie  grand  jurors  had  personal  knowledge 

of  the  fact  that  the  building  was  burned.  Of  course,  this, 
being  the  corpus  delicti,  was  a  material  fact,  but  knowledge 
of  the  fact  did  not  disqualify  any  one  or  more  of  the  jurymen 
from  ascertaining  whether  the  building  was  feloniously  de- 
stroyed and  who  was  probably  the  guilty  party. 

4.  It  is  next  contended  that  the  court  erred  in  not  granting 
defendant's  motion  for  a  continuance.  It  a]>|)eared  that  on  Oc- 
tober 16th  the  district  attorney  stated  in  open  court  and  in 
defendant  s  presence  that  he  desired  to  try  the  case  on  October 
23d,  whereupon  defendant  requotod  a  continuance  of  two 
weeks,  in  which  to  prepare  for  trial,  and  the  case  was  thereup- 
on set  for  October  30th.  When  the  case  was  called  for  trial  on 
October  30th  the  defendant  stated  that  he  was  not  ready,  and 
desired  further  tin^e  to  procure  certain  witnesses,  and  filed  a 
motion  to  that  eif eci,  supported  by  an  affidavit.  Section  1052 
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of  the  Penal  Code  provides  that:  "When  an  ac- 
tion is  called  for  trial, ....  the  court  may,  upon  sulFicient 
cause,  direct  the  trial  to  be  postponed  to  another  day."  While 
it  is  the  policy  of  the  law  to  extend  to  defendant  every  reas- 
onable opportunity  to  have  his  witnesses  personally  present 
at  the  trial,  if  they  can  he  obtained  without  unreasonable  de- 
lay (People  V.  Dodge,  28  Oal.  445),  the  granting  or  refusing 
the  motion  rests  very  much  in  the  discretion  of  the  trial 
court ;  and  it  is  only  in  cases  where  that  discretion  has  been 
abused  that  this  court  will  review  the  action  of  the  trial  court. 
(People  V.  Gaunt,  23  Cal.  156.)  In  the  present  case  the  affi- 
davit of  defendant  showed  that  one  Charles  Oornall  and  his 
wife,  Gertie,  and  the  mother  of  Gertie  were  at  defendant's 
bouse  from  about  half-past  nine  in  the  evening  until  about 
half-past  eleven  o'clock  of  the  night  when  the  building 
burned,  and  about  thirteen  blocks  from  where  the  burned 
building  was  situated.  There  was  evidence  that  the  fire  was 
observed  between  12  and  1  o'clock  at  night;  a  witness  for  the 
prosecution  testified:  "I  heard  the  dock  strike  one  a  good 
while  after  I  saw  the  fire.''  Another  witness  saw  the  building 
"about  ten  minutes  to  twelve"  and  obser\'ed  no  lire  at  that 
time,  Init  ob;:erved  it  about  a  "quarter  after  twelve."  Afliant 
Stated  in  his  affidavit  that  he  first  saw  the  fire  that  night  at 
about  twenty  minutes  past  twelve  o'clock,  and  was  then  more 
than  seven  blocks  distant  from  it^  at  his  own  home.  The  evi- 
dence of  the  witnesBSB  named  was  material,  and  defendant 
was  entitled  to  their  testimony.  But  the  affidavit  fails  to 
show  that  any  subpoena  was  issued  for  the  mother  of  Mrs. 
Comali,  or  that  any  effort  was  made  to  secure  her  attend- 
anoe  or  account  for  her  nonappearance;  the  affidavit  shows 
no  effort  to  procure  the  attendance  of  Mrs.  Comali,  except 
to  issue  a  foreign  subpoena,  which  was  returned  by  the  sheriff 
of  the  city  and  county  of  San  Frandsoo — ^''could  not  be 
found  there" ;  but  the  affidavit  fails  to  show  that  any  effort 
was  made  to  learn  her  whereabouts,  except,  as  stated,  that 
"counsel  had  made  due  and  diligent  inquiry  to  learn  the 
whereabouts  of  said  witnesses,"  but  does  not  mention  the 
names  of  the  witnesses  to  whom  affiant  referred;  assuming 
that  he  referred  to  the  Cornalls,  the  affidavit  does  not  set 
iorth  the  character  of  the  diligence  used.  The  affidavit  is 
mainly  directed  to  an  explanation  of  defendant's  inability  to 
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proeare  the  attendance  of  Charles  Comall.  On  the  foreign 

subpoena,  as  part  of  the  return  of  the  sheriff  appeared  the 
following:  "Ltust  heard  of  him  by  parties  referred  to  in 
Spreckels  Building,  that  he  went  to  the  state  of  Washington 
five  months  ago."  A  witness  testified  that  ''he  last  saw  him 
on  the  steamer  'Corcoran'  a  month  ago,  or  a  little  longer; 
that  said  Comall  stated  at  that  time  that  he  was  on  the 
'Corcoran'  as  a  fireman."  Where  this  was  does  not  appear. 
There  was  no  evidence  that  any  effort  had  been  made  to  ob- 
tain the  affidavit  of  Comall,  or  any  otlier  of  the  persons 
named;  that  he  or  they  would  testify  to  the  facts  stated,  nor 
is  any  reason  given  for  not  doing  so.  (People  v,  De  Lacey,  28 
CaL  589;  People  ir./oee^,  29  CaL  662.)  There  is  no  show- 
ing from  which  the  court  could  say  that  there  was  a  reason- 
able probability  of  procuring  the  attendance  of  these  wit- 
nesses within  any  reasonable  time.  (P''ople  v.  Lewis,  64  Cal. 
401.)  The  defendant  was  before  the  court  on  the  first  in- 
dictment in  April,  1898,  and  on  the  second  indictment  in 
September,  1899,  and  the  trial  hegan  on  October  30,  1899, 
after  several  continuances.  We  cannot  say  that  the  court 
abused  its  discretion. 

6.  A  witness  for  the  prosecution,  president  of  the  ware- 
house company  that  owned  the  burned  building,  testified  on 
croes-ezamination  that  he  had  a  small  interest  in  the  com- 
pany as  stockholder,  and  that  the  company  had  employed 
one  Gould  as  a  private  detective  to  ascertain  the  origin  of  the 
fire.  Defendant's  counsel  asked  the  witness  how  much  Gould 
had  been  paid  for  his  services.  The  question  was  objected  to 
as  immaterial,  and  the  objection  was  sustained,  defendant 
ezoqiting.  The  ruling  is  now  urged  as  error.  The  avowed 
object  was  solely  to  show  the  company's  interest  in  the  prose- 
cution, or  the  interest  of  the  witness  as  a  stockholder  therein. 
In  People  v.  Oillis,  97  Cal.  642,  this  question  of  the  interest 
of  the  witness  was  somewhat  fully  discussed,  and  it  was  held 
error  to  sustain  an  objection  to  the  question  put  to  the  prose- 
cuting ¥ritnes8  in  a  criminal  case — ^^Have  you  employed  Mr. 
Copeland  in  this  case?"  Mr.  Copeland  was  associate  counsel 
with  the  district  attorney.  There,  and  in  the  cases  cited  in 
the  opinion,  the  ruUng  of  the  court  kept  out  of  the  case  the 
fact  showing  the  witness'  interest  altogether.   But  here  the 
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witness  had  testified  to  the  fact  that  the  company  had  em- 
ployed the  detective  named,  and  it  was  the  employment  and 
not  the  amount  paid  for  the  service  that  was  the  material 
fact  going  to  show  interest  or  prejudice. 

In  People  V.  Goldenson,  76  Cal.  328,  the  defendant  was 
convicted  of  the  crime  of  murder.  Mrs.  Kellv,  mother  of 
the  deceased  testified  in  her  cross-examination:  ''I  heard 
the  Goldensons  were  of  such  a  character  that  I  did  not  want 
my  daughter  to  go  to  their  house."  Defendant's  counsel 
then  inquired:  ''What  was  the  character  that  you  speak 
about?''  An  objection  to  the  question  was  sustained,  on  the 
ground  that  it  was  immaterial.  The  court  said:  "We  see 
no  prejudicial  error  in  this  ruling.  The  testimony  of  the 
witness  showed  that  she  was  prejudiced  against  the  Golden- 
aons;  the  particular  reason  therefor  is  immaterial."  In  the 
present  case,  the  counsel  had  developed  the  fact  from  the 
witness  that  his  company  had  employed  a  detective,  and  it 
was  this  employment  alone  which  was  the  ground  for  the 
prejudice  or  bias  of  tlio  witness,  if  he  had  any,  and  not  the 
collateral  fact  that  the  company  paid  the  detective  fifty  or 
one  hundred  dollars,  or  any  other  sum  per  month,  while  in 
its  service.  A  case  might  arise  where  not  only  the  fact  of 
the  witness'  prejudice  might  be  shown,  by  showing  that  he 
had  manifested  an  interest  by  the  expenditure  of  money,  but 
where  also  the  degree  of  his  interest  might  be  inquired  into 
in  order  to  measure  the  depth  and  violence  of  his  prejudice; 
the  jury  is  entitled  to  know,  not  only  that  prejudice  exists, 
but  the  full  extent  of  that  prejudice,  and  a  wide  cross-exami- 
nation is  allowable  for  that  purpose.  In  the  present  instance, 
however,  theie  was  no  claim  made  that  the  witness  had  any 
particular  feeling  in  the  matter  against  the  accused,  or  any 
prejudice  at  all,  except  as  it  might  be  inferred  from  the  fact 
that  the  company  of  which  he  was  president  had  employed  a 
detective.  There  was  no  prejudicial  error  in  not  permitting 
the  defendant  to  show  just  what  the  company  paid  the  de- 
tective for  his  services. 

6.  There  are  some  seventeen  other  assignments  of  errors, 

as  to  which  the  remarks  of  the  court  in  People  v.  Woon  Tuck 
Wo,  120  Cal.  294,  297,  298,  are  directly  pertinent:  "There 
are  mere  naked  statements  that  the  court  erred  in  making 
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certain  enumerated  rulings,  without  any  argument  made  or 
reasons  given  why  said  rulings  are  erroneous.  Under  these 
circumstanoes  we  do  not  feel  called  upon  to  prosecute  an 

independent  inquiry  in  order  to  find  out  reasons  for  or 
against  the  correctness  of  the  rulings.  (See  People  v.  Gib- 
son, 106  CaL  475.)  Upon  the  face  of  the  objections  we  see 
no  error." 

The  judgment  and  order  should  he  affirmed* 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke>  J.,  Garoutte,  J.,  Harrison,  J. 


[S.  F.  No.  2112.  Department  Two.— September  18,  1900.] 

S.  T.. -MOORE,  Respondent,  v.  THOMAS  F.  MORRISON, 
Qounty  Auditor  of  Santa  Clara  County,  Appellant 

■  ■ 

Appeal — Dismissal — Satibfactioiy  of  Judgment — Moot  Case.— An  ap- 
peal will  be  dismiflsed  wbera  it  appean  that  the  jiuigruent  appealed 
firom  has  been  sittisfied,  and  that  the  queetions  preeented  have  W 
eome  merdy  a  moot^ease. 

-  •       ♦  • 

Id.~Hakdamt»  to  OouTfTT  Auditor — Cohfuakcb  With  Mafdatb— Af- 
fjiAL  Pbboluded — Stat  Bom — Where  a  tnamdam%u  has  been  granted 
by  the  superior  court  to  compel  the  county  auditor  to  issue  his  war- 
i^nt  lor  the  amount  of  a  claim  allowed  by  the  board  of  superrfsors, 
the  Voluntary  cMnpliaaee  of  the  auditor  with  the  mandate  precludes 
the  prosecution  of  any  appeal  therefrom,  either  by  him  or  by  the 
county  on  his  behalf,  althoii^'h  a  stay  bond  upon  appeal  has  been 
dispensed  with  upon  the  order  oi  the  court. 

Id. — Claim  Against  County — Estoppel  of  Judgment  Against  Auditob 
— CotT.NTV  not  Estopped — Money  Paid  Upon  Illegal  Demand. — A 
judgment  in  mandamua  to  compel  the  county  auditor  to  draw  his 
warrant  for  the  payment  of  a  '61aim  against  the  eounty,  though  it 
estops  the  auditor  when  made  fidhl  by  dismlsssl  of  an  appeal  there- 
•  from,  eamiOt  estop  the  eounty  which  la  net  a  party  to  the  action. 
Iha  eonaly  easMt  be  prejudiced  by  the  dismissal  of  snoh  appeal; 
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nor  does  tte  Mt  of  the  eoxmty  auditor  in  oomplying  with  tho  inaa> 
date  of  the  oonrt  have  any  other  effect  upon  the  rights  of  the  eonnly 
to  foeovvr  momgr  paid  upon  an  illegal  demand  than  it  would  hate 
had  if  no  legal  prooeedinga  had  been  eommeneed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.  W.  G.  Lorigan,  Judge  ruling  upon  demurrer. 

A.  S.  Kittredge,  Judge  rendering  judgment. 
The  facts  aie  stated  in  the  opinion  of  the  court 

James  H.  Campbell,  District  Attorney,  for  Appellant. 
Jackson  Hatch,  for  Respondent. 

B£ATTY,  G.  J. — This  is  a  proceeding  in  mandate  to  com- 
pel the  defendant,  as  county  auditor,  to  draw  his  warrant  for 
the  amount  of  a  claim  allowed  by  the  board  of  supervisors. 

By  general  demurrer  the  defendant  questioned  the  legality 
of  the  claim.  The  demurrer  was  overruled,  and,  defendant 
failing  to  answer,  plaintiff  had  judgment,  from  which  de- 
fendant appealed.  But  although  an  order  was  made  dis- 
pensing with  a  stay  bond,  and  notwithstanding  the  stay  of 
proceedings,  the  defendant  has  drawn  his  warrant,  as  com- 
manded by  the  judgment  of  the  superior  court,  and  the  judg- 
ment has  been  satisfied.  Respondent,  therefore,  moves  .to 
dismiss  the  appeal,  upon  the  ground,  that  it  has  become  a 
moot  case.  Counsel  for  appellant,  who  is  at  the  same  time 
district  attorney  of  the  county,  concedes  that  the  voluntary 
compliance  of  the  defendant  with  the  mandate  of  the  su- 
perior court,  and  the  satisfaction  of  the  judgment,  would 
ordinarily  be  suliicient  ground  for  the  dismissal  of  the  ap- 
peal, but  he  insists  that  in  this  case  the  county  is  the  real 
party  in  interest,  and  that  the  appeal,  though  in  form  an  ap- 
peal by  the  auditor,  is  in  substance  and  efifect  an  appeal  by 
the  county,  whose  rights  cannot  be  prejudiced  by  the  vol- 
untary act  of  the  nominal  defendant.  To  sustain  this  con- 
tention he  refers  us  to  section  8  of  tlie  County  Government 
Act,  which  makes  it  the  duty  of  the  district  attorney,  witli- 
ont  any  order  from  the  board  of  supervisors,  to  sue  for  the 
recovery  of  all  moneys  paid  out  of  the  county  treasury  upon 
illegal  demands,  and  he  argues  that,  since  neither  the  auditor 
nor  treasurer  can  prejudice  the  rights  of  the  county  by  pay- 
ing an  illegal  claim  before  suit,  they  cannot  be  allowed  to 
CXXX.  Cax-— « 
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do  80  alter  suit— a  result  which,  he  says,  would  be  aooom- 
plished  if  this  judgment  should  be  virtually  affirmed  by  a 

dismissal  of  the  appeal.  We  do  not  think,  however,  that  any 
right  of  the  county  would  be  impaired  by  a  dismissal  of  this 
appeal.  The  defendant,  by  his  voluntary  act,  has  prevented 
the  county  from  proeeeuting  the  appeal  in  his  behalf,  and, 
while  the  judgmtot  may  estop  him,  it  cannot  be  held  to  estop 
the  county,  which  is  not  a  party  to  the  action,  and  cannot 
control  it  The  act  of  the  defendant  in  drawing  his  warrant 
after  the  stay  of  proceedings  granted  has  no  other  effect  as 
regards  the  rights  of  the  county  than  it  would  have  had  if  no 
legal  proceedings  had  been  oommenced. 
The  c^peal  is  dismissed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  2442.  In  Banlu— Septonber  19,  IMO.] 

THE  PEOPLE  ex  rel.  ATTORNEY  GENERAL,  Respond. 

ent,  V.  CHARLES  F.  CURRY,  Secretary  of  State,  Appel- 
lant 

PacvosB)  OonsTRimoiuL  AmmmDiT— OiAiraa  nr  JmaoML  Sniaic— 
Dmrr  aw  Skcuetabt  or  SvAia— IvjuironDir^It  mm  the  offieUl 
dntj  of  the  aeeretary  of  state,  at  leait  twaBtgr-Svie  days  prior  to  tlio 
last  general  doetion,  to  certify  to  the  several  county  elericB  of  the 

state  the  proposed  constitutional  nniondnient  No.  22  to  article  VI  of 
the  constitution,  relating  to  a  change  in  the  judicial  system,  recom- 
mended at  the  last  regular  session  of  the  legislature  on  March  18, 
1899;  and  he  cannot  be  enjoined  from  such  certification  at  suit  of 
tlM  people.   [Temple,  J.,  and  Harrison,  J.,  dinwifiiig.] 

ft< — AirniMfWTT  Vmmmm  at  BpmuL  nmmmn  ftumdmiiit  Ha.  I 
to  tho  O0BstitiitioB»  nlatiiif  to  a  dungs  la  tht  Jttdldal  qpttam  pro* 
poatd  at  tho  apedal  session  of  tha  Isg^alatiiio  on  Fsbmafy  10,  IIMO, 

was  not  effective,  not  having  been  included  in  the  proclamation  con- 
vening the  legislature  in  i!  it  session,  antl  that  proposed  amondment 
could  not  supersede  the  pirvious  amendment  No.  22,  proposed  at 
ths  regular  session  of  the  l^islsture  in  1899. 
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T  miTATiox  OF  PowD  AX  SPECIAL  SESSION. — ^The  legislature  has  no 
power  to  legislate  on  nny  subjects  at  a  special  session  other  than 
those  specified  in  the  proclamation  convening  it  in  extraordinary 
session.  Although  the  proposing  of  a  constitutional  amendment  is 
not  ordinary  I^slation,  yet  it  is  the  exercise  of  a  legislative  func- 
tion, and  cannot  be  lawfully  done  at  a  special  session,  if  not  specified 
Ib  tbe  governor's  prodftnuttioa  otrnvening  the  legislature. 

Ilu— Law  for  Submission  of  Coxstitutional  Amendments — Repeal  of 
Act  of  1883 — Unoonstitutional  Ke-enactment — Title. — In  the 
act  of  1899  repealing  tbe  act  of  1883  to  provide  for  the  tsubmission 
«f  proposed  amendments  to  the  oomtitiitioii  to  a  vote  of  the  people, 
the  section  purporting  to  re-enaet  the  first  section  of  the  aet  of  1883 
is  unoonstituticmal,  as  not  being  oKpressed  in  the  title  of  tlie  repeal- 
ing act. 

Id. — Ck>NaTBucnoN  of  Politigal  Codb— Timb  fob  SuBiOBaiON  or  Pbo* 
rosB>  AifBKDMKiiT^The  amendmenta  of  1899  to  aeotfooa  1195  and 
1197  of  the  Political  Gode,  providing  lor  tlia  eertilleatioii  of  a  pro- 
posed  amfwdwiwit  of  tho  oonstitiition  by  the  secretary  of  state  to  the 
derlc  of  each  county  in  the  state  **nci  less  than  twenty- five  days  be- 
fore election,"  and  providing  for  the  printing  of  the  question  of 
■adopting  or  rejecting  the  amendment  upon  the  ballots,  are  to  be 
•construed  as  providing  for  the  submission  of  the  proposed  amend- 
ment at  the  next  general  election  after  the  proposal  of  the  amend- 
ment.  [Temple,  J.,  and  Harrison,  J.,  dissenting.! 

iDy—REA  BON  able  INTERPRETATION  OF  STATUTES — PRESUMPTION. — The  in- 
terpretation of  statutes  must  be  reasonable,  and  lean  strongly  to 
avoid  absurd  consqquences  and  even  great  inconvenience;  and  it  is 
to  be  presumed  that  the  legislature  intended  to  impart  to  its  enact- 
ments  rach  a  meaning  as  wonld  mder  them  operative  and  effective. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  ai  San  Francisco.  F.  H.  Dunne,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

Tirey  L.  Ford,  Attorney  General,  George  A.  Sturtevant, 
Deputy  Attorney  Genera],  and  William  M.  Abbott,  Deputy 
Attorney  General,  for  Appellant. 

The  legislature,  when  lawfully  oonTened,  whether  by  vir- 
tue of  the*  provisions  of  the  constitution  or  by  the  governor's 
proclamation,  can,  when  not  restricted  by  constitutional  prcH 
-vision,  do  anything  at  any  extra  se.ssion  that  it  might  at  a 
tegular  session.   {Morford  v,  Unger,  8  Iowa,  82;  McAffee  v. 
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Ru89eU,  29  MiflB.  84.)  The  proposing  of  a  constitutional 
amendment  is  not  "to  legislate/'  within  the  meaning  of  sec- 
tion 9  of  article  V  of  the  constitution,  limiting  the  power 

"to  legislate  on  any  subjects  other  than  those  specified  in  the 
proclamation."  The  ordinary  meaning  of  "to  legislate"  is  to 
enact  a  law  or  laws.  The  rule  is  that  we  must  presume  that 
the  words  have  been  employed  in  their  natural  and  ordinary 
meaning,  unless  we  find  technical  words  or  words  of  science 
or  art  employed.  (Oakland  Pav.  Co.  v,  HiUon,  69  CaL  479- 
91 ;  Weill  v.  Ken  field,  54  Cal.  .113 ;  Oreen  v.  Weller,  32  Miss. 
660.)  The  mere  proposal  of  a  constitutional  amendment  is 
not  an  act  of  legislative  power.  (James  on  Construction  of 
Constitution,  sees.  574-79  ;  People  v.  Blanding,  63  Cal.  338; 
Haieh  v.  SUyMmAu,  66  CaL  633-38;  OaJcland  Pav.  Co.  v. 
HiUon,  swpra;  Livermore  v.  WaUe,  102  Cal.  113-18;  MuUan 
V.  State,  114  Cal.  578,  586;  Holling9wofth  v,  Virginia,  3 
Dall.  378;  In  re  Senate  Bill  31,  25  Neb.  872;  State  v.  Mason, 
43  La.  Ann.  590;  State  v.  Dahl,  6  N.  Dak.  81 ;  Nesbit  v.  Peo- 
ple, 19  Colo.  441-47;  State  v.  Cox,  8  Ark.  436-44;  Hays  v. 
Hays  (Idaho),  47  Pac.  Bep.  732,  733;  JuUut  v.  Callahan, 
63  Minn.  154.)  The  repealing  act  of  1883  never  passed  the 
legislature,  and  is  void  in  toto,  and  the  act  of  1888  is  still 
in  force.  Reference  to  the  journals  may  be  made  to  show 
this  fact.  (Weill  v.  Kenfield,  supra;  People  v.  Thompson, 
67  Cal.  627 ;  Railroad  Tax  Cases,  8  Saw.  293 ;  13  Fed.  Rep. 
7(i4;  Spangler  v.  Jacoby,  14  111.  297^  u^Uld  v.  Clark,  143  U. 
S.  649,  note.)  The  fact  that  the  repealing  bill  approved  by 
the  governor  is  radically  different  from  that  actually  passed 
by  both  houses  is  fatal  to  the  validity  of  the  entire  act.  (Pres- 
colt  V.  Trustees,  19  111.  324;  3/00^^  v.  Randolph,  77  Ala.  597; 
Smithee  v,  Campbell,  41  Ark.  471;  Brady  v.  West,  50  Wis, 
68;  Union  Bank  v.  Commisnoners  of  Oxford,  119  N.  C.  214; 
Corwmimonera  of  Stanly  County  v.  Snuggs,  121  N.  Y.  394; 
Cohn  V.  Kinsley  (Idaho),  38  L.  R.  Ann.  74;  Brown  v.  Col- 
lister  (Idaho),  51  Pac.  Rep.  417;  Ritchie  v.  Richards,  14 
Utah,  345;  In  re  New  York  etc.  Bridge  Co,,  148  N.  Y.  540; 
Rode  V.  Phelps,  80  Mich.  698;  State  v.  Wendler,.  94  Wif. 
378.) 

Anderson  &  Anderson,  Amiei  Cwriae, 

1  53  Am.  Dec.  671. 
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There  is  no  law  authorizing  the  submission  of  either  of  the 
proposed  oonstitutional  amendments  to  the  people.  Such  sub- 
miasion  requires  a  regularly  enacted  law  in  force  for  that 
specific  purpose.  (Hatch  v.  Stoneman,  66  Cal.  632,  634.) 
The  act  of  1883  is  lawfully  repealed,  and  the  re-enactment 
of  section  1  thereof  in  the  repealing  law  is  invalid,  not  being 
covered  by  the  title.  (Const.,  art.  IV,  sec.  24.)  The  Political 
Code,  as  amended  in  1899,  does  not  fix  any  time  or  specify 
any  election  at  which  a  proposed  amendment  is  to  be  sub- 
mitted. (Pol.  Code,  sees.  1195, 1197.)  The  legislature  does 
not  provido,  in  either  of  these  sections,  that  any  i^roposed 
amendment  shall  be  submitted,  nor  specify  any  time  or  elec- 
tion when  they  shall  be  submitted*  Each  only  provides  a 
portion  of  the  machinery  to  be  used  when  the  legislature- 
shall  require  it  to  be  put  in  motion,  which  it  has  not  done. 
There  can  be  no  valid  amendment  without  a  strict  compliance 
with  the  constitutional  requirement  that  "it  shall  be  the  duty 
of  the  legislature  [i.  e.,  the  senate,  assembly,  and  governor] 
to  submit  such  proposed  amendment  or  amendments  to  the 
people."  (Livermore  v,  Waite,  102  CaL  117,  118;  6  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  904-06;  State  v,  Tooker,  15 
Mont.  8;  Nesbit  v.  People,  19  Colo.  441;  Wells  v.  Bain,  75 
Pa.  St.  39^;  State  v.  Suift,  69  Ind.  51S,  519;  Edwards  v. 
Lesuewr,  132  Mo.  410;  Koehler  v.  Hill,  60  Iowa,  550;  Collier 
V.  Frienon,  24  Ala.  108.)  The  addition  of  matter  in  an  en- 
rolled bill  which  was  not  enacted,  if  distinguishfl^le  from  the 
rest,  does  not  affect  the  validity  of  the  part  enacted;  and  if 
the  re-enacting  section,  which  is  inconsistent  with  the  title 
of  the  repealing  act,  was  not  in  fact  passed,  it  does  not  affect 
the  validity  of  the  distinct  and  substantial  repeal,  which  was 
the  avowed  object  of  the  repealing  act,  and  did  pass  the 
legislature.  (26  Am.  &  Eng.  Ency.  of  Law,  186;  Berry  v. 
Baltimore  etc.  Ry,  Co.,  41  Md.  446»;  StaJle  v.  Deal,  24  Flo. 
293*;  State  v.  Piatt,  2  S.  C.  150.«) 

Thomas  D  Riordan,  and  Edward  Lande,  for  Respondent.. 

The  secretary  of  state  has  an  official,  ministerial,  and  im- 
perative duty  resting  upon  him  to  comply  with  section  1195 

a  15  Am.  St.  Rep.  693.  4  12  Am.  St.  R^.  804. 

a  80  Am.  Rep.  SO.  a  16  Am.  R«p.  S47. 
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of  the  Political  Code,  as  to  the  constitutional  amendment  No. 
22,  regularly  proposed  by  the  last  legislature ;  and  he  cannot 
be  restrained  from  performing  that  imperative  duty  in  a 
matter  of  public  interest.  (Thropp  on  Public  Offices,  sec* 
547;  Phelps  v.  Hawley  52  N.  Y.  27;  Martin  v.  Mayor,  ete,r 
1  Hill,  545;  Mechem  on  Public  Offices  and  Officers,  sees.  21,, 
523;  State  v.  Buchanan,  24  W.  Va.  373.)  It  must  be  pre- 
sumed that  the  legislature  intended  to  make  that  section  of 
the  code  effective.  (Black  on  Interpretation  of  Laws,  112  and 
cases  cited.)  The  interpretation  of  laws  should  lean  strongly 
to  avoid  absurd  consequences,  injustice,  and  even  greal  in- 
conveniences, for  the  legislative  meaning  is  to  be  carried  out, 
and  it  cannot  be  supposed  to  be  any  of  these.  (Bishop  on 
Written  Laws,  c.  IX.)  Section  1195  of  the  Political  Code^ 
construed  in  connection  with  the  statute  of  1883,  repealed 
when  it  was  passed,  and  in  connection  with  sections  1041  and 
1043  of  the  same  code,  plainly  contemplates  the  submissioD 
of  a  proposed  constitutionid  amendment  at  the  next  geoflnl 
election  after  its  proposal  by  the  legislature. 

VAN  DYKE,  J. — ^This  is  an  action  brought  to  restrain  the 
defendant,  as  secretary  of  state,  from  certifying  to  die  county 

clerks  of  the  several  counties  of  the  state  the  proposed  senate 
constitutional  amendment  No.  22,  adopted  at  the  regular 
session  of  the  legislature,  March  18,  1899.  A  general  de- 
murrer was  filed  to  the  complaint,  which  was  sustained  by  the* 
court  below,  and,  the  plaintiff  declining  to  amend,  judgment 
was  entered  for  the  defendant;  and  this  appeal  is  taken  from 
said  judgment. 

It  is  alleged  in  the  complaint  that,  in  addition  to  the  duties 
prescribed  in  the  constitution  of  the  state  of  California,  it  i» 
by  law  made  the  duty  of  the  secretary  of  state  to  certify  all 
proposed  amendments  to  the  constitution  to  the  county  clerk 
of  each  county,  and  the  clerk  of  each  county  thereafter  to 
include  the  <ainv  m  the  preparation,  arrangement,  and  print- 
ing of  ballots,  and  the  performance  of  other  acts,  as  provided 
by  law,  for  the  purpose  of  submitting  the  same  to  the  quali- 
fied electors  of  the  state  for  the  popular  vote.  That  the  per- 
formance of  such  duties  by  the  secretary  of  stale  involves  and 
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makes    necessary    the    expenditure    of    larpe    sums  of 
money,  payable  from  the  funds  in  the  hands  of  the  treasurer 
of  said  state^  derived  from  taxation;  and  that  at  the  thirty- 
third  regular  session  of  the  legislature,  commencing  January 
2, 1899,  and  on  Idarch  18,  1899,  there  was  duly  and  legally 
adopted,  two-thirds  of  all  the  members  elected  to  each  house 
of  the  legislature  voting  in  favor  thereof,  a  joint  resolution 
proposing  to  the  people  of  the  state  of  California  an  amend- 
ment to  the  constitution,  by  amending  sections  1,  2,  3,  4,  10, • 
12, 14, 16*  17, 18,  21,  28,  and  24,  of  article  VI  thereof  relat- 
ing to  the  judiciary  and  establishing  courts  of  appeal  which 
said  joint  resolution  is  known  as  senate  constitutional  amend- 
ment No.  22  a  copy  of  which  is  attached  to  the  complaint 
and  made  a  part  thereof.  The  comi)laiiit  further  states  that 
at  the  extraordinary  session  of  the  legislature  of  the  state  of 
California,  commencing  on  the  twenty-ninth  day  of  January, 
1990,  and  on  the  tenth  day  of  February,  there  was  duly 
and  regularly  adopted,  two-thirds  of  all  the  members  elected 
to  each  of  said  houses  of  the  legislature  voting  in  favor 
thereof,  a  joint  resolution  proposing  to  the  people  of  this 
state  an  amendment  to  the  constitution  of  said  state,  by 
amending  article  VI  thereof  relating  to  the  judiciary  and  es- 
tablishing courts  of  appeal,  which  said  joint  resolution  is 
known  as  senate  constitutional  amendment  No.  1,  a  copy  of 
which  Is  attached  to  the  complaint  and  made  part  thereof. 
It  is  further  alleged  that  said  senate  constitutional  amend- 
ment No.  1,  adopted  by  the  legislature  at  its  extraordinary 
session,  was  intended  to,  and  does  in  fact,  supersede  and 
render  null  and  yoid  senate  constitutional  amendment  No.  22, 
adopted  by  the  legislature  at  its  thirty-third  regular  session, 
to  wit,  on  March  18,  1899.    That,  notwithstanding  such 
fact,  the  said  defendant,  a.s  secretary  of  state,  proposes  and 
intends,  unless  restrained,  to  certify  to  each  of  the  county 
clerks  of  the  several  counties  of  the  state  the  proposed  con- 
stitutional amendment  designated  as  senate  constitutional 
amendment  No.  22,  and  that  the  carrying  out  of  such  threat- 
ened acts  by  defendant  will  take  from  the  funds  of  the  state 
of  California,  and  from  the  respective  counties  thereof,  de- 
rived from  the  taxation  of  the  people  and  of  the  tax  hearers, 
money  without  any  authority  of  law  and  for  an  unlawful 
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purpose.  Wherefore,  it  is  prayed  that- the  said  defendant, 
the  secretary  of  state,  be  restrained  and  enjoined  from  in  any- 
wise certifying  to  the  county  clerks  of  the  respective  counties 
the  proposed  said  senate  constitutional  amendment  No.  22, 
or  from  the  pxeparation,  airangement,  printing,  or  distribu- 
tion of  any  ballots,  or  the  performance  of  any  act  whatever, 
for  submission  to  the  qualified  electors  for  popular  vote,  of  the 
said  proposed  constitutional  amendment. 
*  In  the  brief  of  the  attorney  general,  on  behalf  of  the  appel- 
lant, it  is  contended  that  the  defendant,  as  secretary  of  state, 
should  not  certify  constitutional  amendment  No.  22,  adopted 
at  the  regular  seesion  in  18d9,  but  that  he  should  certify  sen- 
ate constitutional  amendment  No.  1,  adopted  by  the  legisla- 
ture at  its  extraordinary  session  in  February,  1900.  This  con- 
tention is  based  upon  the  claim  that  the  legislature  in  extraor- 
dinary session  has  the  power  to  propose  to  the  qualified  elec- 
tors of  the  state  amendments  to  the  constitution,  even  though 
the  question  of  proposing  amendments  was  not  mentioned 
or  specified  in  the  proclamation  of  the  governor  convening 
the  said  legislature.  It  is  conceded  by  the  attorney  general 
that  the  governor's  proclamation  omitted  entirely  to  mention 
the  subject  of  proposing  constitutional  amendments;  and  it  is 
also  conceded  to  be  the  duty  of  the  defendant  to  certify  pro- 
posed amendments  to  the  constitution  to  the  county  derks, 
but  the  quesion  to  be  determined  is,  which  of  the  proposed 
amendniLiitvS  to  the  judiciary  article  should  be  certified;  ap- 
pellant contends,  os  already  stated,  that  the  one  proposed  at 
the  extra  session  should  be  oertihed,  and  not  the  one  proposed 
at  the  regular  session. 

By  the  constitution  the  sessions  of  the  legislature  shall  com- 
mence on  the  first  Monday  after  the  first  day  of  January  next 
succeeding  the  election  of  its  members,  and  shall  be  biennial, 
"unless  the  governor  shall  in  the  interim  convene  the  legisla- 
ture by  proclamation."  (Const.,  art.  IV,  sec.  2.)  The  consti- 
tution, under  the  article  in  reference  to  the  executive  de- 
partment, in  defining  the  duties  of  the  governor,  provides  that 
"he  may,  on  extraordinary  occasions,  convene  the  legislature 
by  proclamation,  stating  the  purposes  for  which  he  has  con- 
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vened  it;  and  when  so  convened  it  shall  have  no  power  to 
legislate  on  any  subjects  other  than  those  specified  in  the 
piodamatioD,  but  may  provide  for  the  expenses  of  the  ses- 
sion and  other  matters  incidental  thereto/'  (Const,  art  V, 
see.  9.) 

The  attorney  general  contends  that  proposing  constitu- 
tional amendments  is  not  "to  legislate  on  any  subjects  other 
than  those  specified  in  the  proclamation,  and,  therefore,  does 
not  fall  within  this  provision  of  the  constitution. 

It  may  be  admitted  that  proposing  constitutional  amend- 
ments is  not  legislation  in  the  sense  of  passing  statutory 
laws,  but  it  is  nevertheless  performing  a  legislative  function. 
It  is  one  of  the  modes  pointed  out  to  initiate  the  enactment 
of  constitutional  law.  The  performance  of  such  a  duty  is 
neither  executive  or  judicial,  but  purely  legislative.  No  one 
would  contend  that  the  senate  and  assembly  could  piopose 
constitutional  amendments,  except  at  the  session  of  the  legis- 
lature and  while  it  is  in  session,  and  not  before  or  afterward — 
that  is,  l)olh  houses  in  session,  which  constitute  the  legislature. 
The  resolution  to  the  proposed  amendment  follows  the  usual 
form  in  such  cases,  and  reads:  **The  legislature  of  the  state 
of  California,. . .  .two-thirds  of  all  the  members  elected  to 
each  house  of  said  legislature  voting  in  favor  thereof,  hereby 
proposes,"  etc.  The  provision  in  reference  to  proposing  con- 
stitutional amendnients  is  soinething  similar  to  that  in  ref- 
erence to  the  approval  or  ratification  of  city  charters  framed 
by  freeholders.  "Such  approval  may  be  made  by  concurrent 
resolution,  and,  if  approved  by  a  majority  vote  of  the  mem- 
bers elected  to  each  house,  it  shall  become  the  charter  of  such 
city,"  etc.  (Const.,  art.  XI,  sec.  8.) 

The  governor  takes  no  part  in  the  adoption  of  freeholders' 
charters,  any  more  than  in  proposing  constitutional  amend- 
ments ;  yet  the  adoption  of  a  city  charter  in  the  mode  pro- 
vided is  legislation,  although  not  in  the  same  manner  as 
passing  bilk;  it  creates,  or  participates  in  creating,  a  munic- 
ipal government  which  can  only  be  done  by  legislative  power. 
It  will  hardly  be  contended  that  the  action  of  the  two  houses 
of 'the  leg^lature  in  approving  or  adopting  a  freeholders' 
charter  can  be  done  at  an  extra  session,  when  that  subject  is 
not  specified  in  the  governor's  proclamation.  People  v.  Bland- . 
ing,  63  Cal.  333,  does  not  sustain  the  contention  of  the 
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pellant.  That  was  a  case  of  the  oonfirmation  by  the  senate 
of  an  appointee  of  the  governor.  And  it  is  said  that  the 
pzoyision  in  the  constitution  in  lefeienoe  to  legislation 
other  than  that  specified  in  the  proclamation  does  not  apply 
^  in  snch  a  case,  that  being  the  independent  action  of  the 
senate  and  not  in  the  nature  of  legislation  at  all.  It  fre- 
quently occurs  that  the  senate  of  the  United  States  is  con- 
vened, without  calling  together  Congress,  for  the  purpose  of 
confirming  presidential  appointments.  Particularly  is  this 
ihe  case  on  the  coming  in  of  a  new  administration.  The 
other  cases  referred  to  by  the  attorney  general,  such  as 
Hatch  V.  Stoneman,  66  Cal.  633,  and  Mullan  v.  State,  114 
Cal.  578,  simply  hold  that  the  proposal  of  amendments  to  the 
constitution  is  not  made  by  the  legislature  as  in  the  ordinary 
enactment  of  a  law. 

The  evident  purpose  of  the  restriction  placed  upon  the  ao- 
tion  of  the  legislature  when  called  together  in  extraordinary 
session  by  proclamation  was  to  regulate  the  duration  of  such 
session,  and  thus  diminish  cxi)enses,  and  the  court  siiould 
not»  by  a  strained  or  strict  construction,  defeat  these  pur- 
poses. We  are  therefore,  of  the  opinion,  for  the  reasons 
stated,  that  the  proposed  constitutional  amendment  proposed 
at  the  extra  session  of  the  legislature  of  1900  is  invalid,  and 
that  the  defendant,  as  secretary  of  state,  is  justified  in  certify- 
ing the  amendment  proposed  at  the  regular  session  of  1899, 
in  lieu  thereof. 

This  disposes  of  the  questions  raised  by  the  attorney  gen* 

oral  on  the  appeal  adversely  to  the  appellant.   The  case, 

however,  being  one  of  great  public  importance,  permission 

was  given  to  certain  attorneys  to  file  a  brief  as  mmtct  ewiae, 

which  has  been  done,  and  a  reply  brief  thereto  has  been  filed 
on  the  part  of  the  respondent.  In  the  brief  filed  by  the  amici 
curiae  it  is  contended  that  there  is  now  no  law  whatever  for 
the  submission  of  constitutional  amendments,  and  in  support 
of  this  contention  they  refer  to  the  act  of  1899  repealing  the 
act  of  1883,  under  which  constitutional  amendments  have 
been  previously  submitted  to  a  popular  vote.  (Stats.  1899, 
p.  24.)  The  title  of  the  repealing  act  is  as  follows:  "An  act 
to  repeal  an  act  entitled  'An  act  to  provide  for  the  submission 
of  proposed  amendments  to  the  constitution  of  the  state  of 
CaMfomia  to  the  qualified  electors  for  their  approval/  ap* 
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iproved  March  7, 1SS3,  relating  to  the  manner  of  publishing 
aoflli  proposed  amendmenta." 

Following  this  title,  the  first  section  of  the  act  reads :  "An 
tud  to  provide  for  the  submission  of  proposed  amendments 
to  the  constitution  of  the  state  of  California  to  the  qualified 
electors  for  their  approval,  adopted  March  7,  1883,  is  hereby 
repealed." 

Then  follows  another  section  1,  in  the  same  statute,  which 
purports  to  re-enact  substantially  the  first  section  of  the  act 
of  1883,  whidi,  it  will  be  seen,  the  first  section  1  had  already 
Tvpealed.  Counsel  state  in  their  brief  that,  aside  from  the 
fact  that  the  second  section  is  not  covered  by  the  title,  it  was 
never  enacted  by  the  legislature,  '^and  finds  a  place  in  the 
printed  statutes  as  a  part  of  the  act  in  question  solely  by  rea- 
«on  of  some  engrossing  clerk's  blunder,"  referring  to  certain 
pages  of  the  senate  and  assembly  joumala  to  support  this 
contmtion. 

According  to  the  view  we  take  of  this  branch  of  the  case  it 
is  unnecessary*,  however,  to  consult  the  lo^is 
inasmuch  as  the  subject  matter  embraced  in  the  so-called  sec- 
ond section  1  is  not  that  expresBcd  in  the  title  of  the  act.  "If 
any  subject  shall  be  embraced  in  an  act  which  shall  not  be 
expressed  in  its  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  its  title."  (Const., 
art  IV,  sec.  84.)  This  eliminates  the  second  section  1  from 
the  act  in  question,  and  it  stands,  therefore,  simply  as  an  act 
lepealing  the  former  act  of  1883.  The  act  of  1883,  so  re- 
pealed, reads  as  follows:  Whenever  the  legislature  shall 
propose  any  amendment  or  amendments  to  the  constitution 
of  this  state,  which  amendment  shall  have  been  passed  in  the 

manner  and  form  required  by  section  1  of  article  XVIII  of 
the  constitution,  and  no  other  mode  is  provided  by  law  for 
the  submission  of  such  amendment  or  amendments  to  the 
people  for  their  approval,  it  .shall  be  the  duty  of  the  governor 
to  advertise  such  proposed  amendment  or  amendments  in  at 
least  four  newspapers  of  general  circulalinn  in  this  state  for 
three  months  next  preceding  the  next  general  election.  One 
of  said  newspapers  must  be  published  at  the  city  of  Sacra- 
nwnto  and  two  at  the  city  of  San  Francisco;  and  in  issuing 
iiis  proclamation  for  an  election  at  which  any  amendment 
or  amendments  to  the  constitution  are  to  be  voted  upon,  he 
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shall  include  such  amendment  or  amendments  therein,  and 
he  shall  designate  them  by  number  in  the  order  in  which 
they  have  been  proposed." 

Bearing  the  same  date  as  the  repealing  act  in  question, 
the  legislature  passed  the  following  amendment  to  the  Politi- 
cal Code  (Stats.  1899,  p.  72) : 

''Section  1.  Section  1195  of  the  Political  Code  is  amended 
to  read  as  follows: 

"1195.  Whenever  the  legislature  shall  propose  any  amend- 
ment to  the  constitution  of  this  state,  which  amendment  shall 
have  been  passed  in  the  manner  required  by  section  1  of 
article  XVIII  of  the  constitution,  or  whenever  said  legislature 
shall  submit  any  proposition  to  a  vote  of  the  qualified  elec- 
tors of  the  state,  the  secretary  of  state  shall  duly,  and  not  less 
than  twenty-five  days  before  election,  certify  the  same  to  the 
clerk  of  each  county  of  the  state;  shall  cause  to  be  printed 
at  the  state  printing-office,  in  convenient  form,  one  and  one- 
half  times  as  many  copies  of  such  amendment  or  proposition 
as  there  are  registered  voters  in  the  state;  and  at  least  thirty 
days  before  any  election  at  which  such  amendment  or  propo- 
sition is  to  be  voted  on,  shall  furni:ih  each  county  derk  in 
the  state  with  one  and  one-half  times  as  many  copies  as 
there  are  registered  voters  in  his  oounty.  The  clerk  of  each 
county  shall  thereafter  cause  to  be  mailed  to  each  voter  a 
copy  of  said  constitutional  amendment  or  other  proposition 
at  the  same  time  and  at  the  same  manner,  and  in  the  same 
envelope,  provided  for  in  section  11114  of  this  code,  and  no 
other  publication  thereof  shall  be  necessary  or  authorized." 

And  at  the  same  session  passed  an  act  amending  section 
1197  of  the  Political  Oode,  in  reference  to  the  form  of  bal- 
lots, by  adding  thereto  the  following:  ''Whenever  any  ques- 
tion or  constitutional  amendment  is  to  be  submitted  to  the 
vote  of  the  people,  there  shall  be  printed  another  column  or 
columns,  with  voting  squares  at  the  right  of  the  last  or  blank 
column  in  which  such  question  or  constitutional  amendment 
shall  be  printed,  and  opposite  such  question  or  constitutional 
amendment  to  be  voted  on,  in  separate  lines  the  words  'Yes'  or 
'No'  shall  be  printed.'  If  the  elector  shall  have  stamped  a  cross 
(X)  in  the  voting  square  after  the  printed  word  'Yes/  his 
vote  shall  be  deemed  to  be  in  favor  of  the  adoption  of  the 
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question  or  oonstitutional  amendment,  if  he  shall  have 
stamped  a  crofls  (X)  after  the  printed  word  'No/  he  shall 
be  deemed  to  be  against  the  adoption  of  the  same." 

It  is  further  contended  bv  the  amici  curiae  that  the 
amendment  to  the  Political  Code  did  not  specify  the  time 
or  the  election  at  which  proposed  amendments  shall  be  sub- 
mitted, that  it  only  relates  to  the  publication  of  such  amend* 
ment.  But  the  same  may  be  said  of  the  act  of  1883;  thai 
did  not  provide  at  what  election  nor  at  what  time  the  pro- 
posed amendment  should  be  submitted.  It  simply  directed 
the  governor  to  advertise  such  proposed  amendment  or 
amendments  in  at  least  four  newspapers  of  general  circular 
tion  in  this  state  for  three  months  next  preceding  the  next 
general  election,  and  to  include  the  same  in  his  proclamation. 
By  the  amendment  to  the  code  in  question  whenever  the 
legislature  shall  propose  an  amendment  the  secretary  of  state 
shall,  not  less  than  twenty-five  days  before  election,  certify 
the  same  to  the  derk  of  each  county  of  the  state,  and  have 
printed  in  convenient  form  the  copies  mentioned,  and  at  least 
thirty  days  before  any  election  at  which  such  amendment 
is  to  be  voted  on  shall  furnish  each  county  clerk  in  the  state 
with  the  copies  therein  mentioned. 

The  act  of  1883,  however,  notwithstanding  its  defects  in 
llie  respects  mentioned,  hss  been  considered  sufficient  to  au« 
thorize  the  submission  of  proposed  constitutional  amend- 
ments to  a  vote  of  the  people.  Not  less  than  sixteen  different 
amendments  to  the  constitution  have  been  submitted  under 
the  act  of  1883,  and  by  the  people  ratified.  This  court  has 
repeatedly  recognized  the  validity  of  these  amendments  as 
forming  a  part  of  the  constitution.  (People  v,  Stroiher,  67 
Cal.  624;  Martin  v.  Eleetion  Commn.,  126  CaL  410.)  It  is 
significant  that  the  amendment  to  section  1195  of  the  Po- 
litical Code  was  passed  the  same  day  as  the  act  repealing  the 
act  of  1883 — the  substantial  difference  between  the  act  of 
1883  and  the  amendment  to  the  code  being  only  in  regard  to 
pubUcation. 

It  can  be  fairly  implied  that  when  the  law  directs  the 
secretary  of  state  to  provide  copies  of  the  proposed  amend- 
ments so  many  days  before  election,  it  means  the  next  gen- 
eral dection  after  they  have  been  so  proposed. 
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At  the  regular  session  of  1S89  seven  separate  ameDdment» 
were  proposed  by  the  legislature.  Among  the  number  ai» 
some  of  very  great  public  importance.  The  one  under  con- 
sideration is  intended  to  relieve  the  congested  condition  of 
the  supreme  court  so  as  to  expedite  the  disposal  of  causes  on- 
appeal.  Another  is  to  empower  the  legislature  to  pass  a  pri- 
mary election  law,  special  in  character,  if  deemed  advisable. 
It  would  be  a  violent  presumption  to  suppose  that  the  legisla- 
ture,  which  by  a  two-thirds  vote  in  each  house  had  just  pro- 
posed such  important  amendments  to  the  constitution,  should 
deliberately  repeal  the  only  act  under  which  such  amend- 
ments could  be  submitted  to  the  voters,  without  providing, 
some  other  mode  for  accomplishing:  the  same  purpose. 

"There  must  be  held  throughout  the  state  on  the  first  Tues- 
day after  the  first  Monday  of  November  ....  in  every  sec- 
ond year  ....  an  election  to  be  known  as  the  general  elec- 
tion."  (PoL  Code,  sec.  1041.) 

''Special  elections  are  such  as  are  held  to  su{>ply  vacancies 
in  any  ofTice,  and  are  hold  at  such  times  iis  may  be  designated 
by  the  proper  board  or  officer.''  (Pol.  Code,  sec.  1043.) 

"Special  elections  are  held  in  counties  for  the  purpose  of 

tilling  vacancies  in  oflice."  (Act  Concerning  Special  Elec- 
tions, passed  February  9, 1878,  Stats.  1877-78,  p.  73.) 

The  election  referred  to  in  the  amended  code  cannot,  there- 
fore, be  a  special  election,  but  must  be  a  general  election. 
And,  taking  into  consideration  the  yarious  provisions  of  law- 
on  the  subject,  the  word  "election"  mentioned  in  conneotioi^ 
with  the  duties  imposed  upon  the  secretary  of  state  and  the- 
various  county  clerks  in  the  preparation  and  distribution- 
of  the  proposed  amendments  can  mean  only  the  next  general'. 
biennial  state  election.    (Civ.  Code,  sec.  3538.) 

"It  ia  presumed  that  the  legislature  intended  to  impart  to 
its  enactments  such  a  meaning  as  would  render  them  opera- 
tive and  efifective."  (Black  on  Interpretation  of  Laws,  112, 
and  cases  cited.)  "Interpretation  must  be  reasonable.  "  (Civ. 
Code,  sec.  3542.) 

The  interpretation  should  lean  strongly  to  avoid  absurd 
consequences,  and  even  great  inconvenience;  for  the  legUb- 
tive  meaning  is  to  be  carried  out^  and  it  cannot  be  supposiNl 
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to  be  any  of  these.  Great  public  interests  will  not  needlessly 
be  put  at  hazard  by  the  interpretation.  (Bishop's  Written 
Laws,  c.  19.) 

Judgment  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Henshaw,  J.,  and  Beatty,  C. 

J.,  coiKiirred. 

T£MPL£,  J.,  dissenting. — dissent  As  to  the  mode  of 
submitting  proposed  amendments  to  the  constitution,  the 
oonstitution  provides :  "It  shall  be  the  duty  of  the  legislature 

to  submit  such  proposed  amendment  or  aniciuinients  to  the 
people  in  such  manner,  and  at  such  time,  and  after  such  pub- 
lication,  as  may  be  deemed  expedient." 

In  my  opinion  the  legislature  has  not  directed  at  what 
time  the  proposed  amendments  shall  be  submitted  to  the  peo- 
ple, and,  in  the  absence  of  such  direction,  they  cannot  le^ly 
be  submitted.  The  legislature,  when  it  convenes,  could  and 
should  provide  for  a  referendum,  and,  should  it  do  so,  the 
vote  upon  such  submission  would  control,  and  a  vote  at  the 
ooming  election,  in  the  present  condition  of  the  law,  would 
ooont  for  nothing. 

The  main,  if  not  the  only,  argument  to  the  contrary  is 
that  the  law  of  1883  did  not  expressly  provide  a  time  for  tiie 
submission  of  such  amendments,  and  yet  several  amend- 
ments have  been  adopted  under  it,  the  validity  of  which  has 
not  been  questioned  on  that  ground.  Since  no  question  of 
that  kind  has  ever  been  raised  or  considered  by  this  or  any 
oooit,  the  argument  at  best  is  but  a  weak  one.  But  there  is 
no  basis  for  the  argument  The  law  of  1883  did,  by  clear 
and  unmistakable  implication,  provide  that  the  amendment 
should  be  voted  upon  at  the  next  general  election.  This  ap- 
pears from  the  language  of  the  act.  {us  set  out  in  tin-  j^rincipal 
opinion.  The  section  of  the  Pohtical  CJode  referred  to  oou- 
tains  no  equivalent  provision.  It  is  but  a  section  in  the  title 
concerning  elections,  and  which  provides  rules  and  regnla- 
tions  as  to  all  eleelions  whenever  they  shall  occur.  There  are 
over  three  himdred  section  in  the  title,  all  of  this  character. 
It  is  part  of  the  procedure  prescribed  for  conducting  elections, 

and  comes  into  action  whenever  an  election  is  provided  for. 
Instead  of  requiring  the  publication  three  months,  or  for 
any  iixed  time  before  thf  next  general  election  after  the 
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atnendments  have  been  proposed,  it  merely  directe  the  pttl>- 
lioation  at  leaat  "thirty  days  before  any  election  at  which 

such  amendment  or  proposition  is  to  be  voted  on"— clearly 
in  itself  implying  that  the  time  for  submitting  the  amend- 
'  ment  is  to  he  otherwise  £bi:ed. 

The  practice  has  not  been  uniform  to  submit  constitational 
amendments  at  a  general  election.  In  1887  saoh  proposed 
amendments- were  submitted  at  a  special  election. 

Harrison,  J.,  concurred  in  the  dissenting  opinion. 

Rehearing  denied. 


[8.  F.  No.  2306.   Department  Two.— September  21,  1900.] 

PATRICK  HOBAN,  Executor,  etc.,  Respondent,  v.  PAT- 

lUCK  RYAN  and  xMAliY  RYAN,  Appellants. 

Ujn-AWFUL  Detainer — Trebled  Damages — Jurisdiction  or  Justice's 
Coi'RT. — A  justice's  court  has  no  jurisdiction  of  an  action  for  un- 
lawful detainer,  though  the  rent  ii^  onlj  ten  dollars  per  month, 
where  the  whole  amount  of  rent  alleged  to  be  due  and  unpaid  ag* 
gregatet  one  hundred  and  twenty  dollars,  and  the  eomplalnant 
seeks  that  the  same  be  trebled  aa  damages  for  the  uBlawftil  detea* 
tion. 

Jn, — ^Test  of  Ji'RiSDicTioN — AMOUNT  SuED  FOR. — The  test  of  the  juria- 
di(tion  of  the  justices"  courts,  whether  exclusive  or  concurrent,  is 
the  same  as  that  of  the  superior  courts,  viz.,  "the  amount  sued  for, 
exclusive  of  interest." 

Id. — "Amount  of  Dauaois  Claimed."— The  provision  of  the  constitu- 
tion limiting  the  jtirisdiction  of  the  justices*  courts  in  actions  for 
forcible  entry  and  detainer  to  cases  where  the  "whole  amount  of 
damages  claimed  exceeds  two  hundred  dollars,"  is  intended  to  ex- 
clude such  jurisdiction  where  the  whole  amount  of  the  trebled 
damages  claimed  for  the  unlawful  detention  exceeds  two  hundred 
aollaii. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  William  R.  Daingerfield,  Judg9. 


Digitized  by  Gopgle 


Sept.  1900.]  HoBAK  V.  Ryan. 


The  facts  axe  stated  in  the  opinion. 

Sullivan  &  Sullivan,  for  Appellants. 

The  justice's  court  had  no  jurisdiction  of  the  action,  the 
amount  claimed  and  recoverable  as  damages  being  greater 
than  that  allowed  by  the  constitution  and  the  statute.  (Const., 
art.  VI,  sec.  11 ;  Code.  Civ.  Proc,  sees.  113,  1174  ;  BaUcrino  v. 
Bigelow,  90  Cal.  500;  Shealor  v.  Superior  Court,  70  Cal.  565.) 
The  amount  sued  for,  exclusive  of  interest,  is  the  test  of  jur- 
isdiction. (Solomon  v,  Reeu,  34  Gal.  83;  Pmnybteker  v, 
MeDougal,  48  CSal.  161 ;  Derby  v,  Stevens,  64  Cal.  287.) 

George  D.  Shadburue,  for  Respondent. 

The  justice's  court  had  jurisdiction.  The  rent  was  less 
than  twenty-five  dollars  per  month,  and  the  amount  due  was 

less  than  two  hundred  dollars.  The  proof  only  j^oes  to  the 
amount  of  rent,  or  of  actual  damage  shown,  and  the  trebling 
done  is  merely  a  penalty  fixed  by  the  statute  and  to  be  as- 
sessed by  the  jury.   (Code  Civ.  Proc.,  1174.) 

SMITH,  C. — The  suit  was  brought  in  the  justice'?  court 
of  the  city  and  county  of  San  Francisco  for  the  unlawful  de* 
tainer  of  a  lot  in  that  city,  and  for  the  recovery  of  possession 
and  the  value  of  the  use  and  occupation.  The  case  was  car- 
ried by  appeal  to  the  superior  court,  where  judgment  was 
rendered  for  the  plaintiff  for  the  restitution  of  the  premises 
and  for  the  sum  of  one  hundred  and  fifty  dollars  and  costs. 
The  defendants  appeal  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

The  complaint  alleges  that  the  value  of  the  use  and  occu- 
pation of  the  premises  during  the  time  it  was  occupied  by 
the  defendants  was  ten  dollars  a  month  and  in  the  aggregate 
one  hundred  and  twenty  dollars,  and  the  prayer  is  "for  the 
restitution  of  said  promises  and  for  one  hundred  and  twenty 
dollars  for  the  use  and  occupation  of  said  premises,  and  that 
the  same  may  be  trebled  as  damages  for  the  unlawful  deten- 
tion thereof,  besides  costs  of  suit"  A  demurrer  to  the  com- 
plaint was  interposed  on  the  ground  of  want  of  jurisdiction, 
and  it  is  now  claimed  that  the  judgment  should  be  levened 

on  this  ground. 
CXXX.  CiX.— 7 
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The  point,  we  think,  must  be  sustained.  It  is  settled  in 
this  state,  with  referenoe  to  the  statutory  and  constitutional 
provisions  determining  the  jurisdiction  of  the  superior  courts, 
and  the  exclusive  jurisdiction  of  the  justice  courts  (Code  Civ. 

Proc,  sec.  112;  Const.,  art.  VI,  sec.  5);  that  ''the  amount 
sued  for,  exclusive  of  interest,  is  the  test  of  jurisdiction" 
(Solomon  v.  Reese,  34  Cel.  33;  Sanborn  v.  Contra  Coafa  Co., 
60  Cal.  427 ;  Dathiel  v.  SUngerland,  60  Cal.  653 ;  Shealor  v. 
Superior  Court,  70  Cal.  665,  and  other  cases)  ;  and  the  prin- 
ciple must  also  apply  to  the  concurrent  jurisdiction  of  the 
justices'  courts  as  determined  by  the  provij^ions  of  section  11 
of  the  same  article  of  the  constitution  and  the  corresponding 
provisions  of  the  code — which  are  in  the  same  language. 
(Code  Civ.  Froc.,  sees.  113, 1163.)  The  question  of  jurisdic- 
tion 9iust,  therefore,  depend  upon  the  construction  of  the 
language  used  in  the  constitutional  provision  cited;  which  is, 
"that  said  justices  shall  linve  jurisdiction  in  cases  of  forcible 
entry  and  detainer,  where  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  where  the  whole  amount 
of  damagee  claimed  does  not  exceed  two  hundred  dollars.'^ 
Or,  rather,  the  question  depends  on  the  construction  of  the 
clause  italicized,  and  especially  on  the  definition  of  the  word 
"damages."  If  tliis  term  is  to  be  constnied  as  including  the 
whole  amount  sued  for — that  is  to  say,  not  merely  the  alleged 
value  of  the  use  and  occupation,  but  the  amount  to  be  ad- 
judged— ^then  the  case  was  beyond  the  jurisdiction  of  the 
justice's  court.  But  the  meaning  of  the  term  is  well  settled. 
"Damages  [are]  tlie  iiHleninity  recoveiahle  by  a  per-<»n  who 
haa  sustained  an  injury;  ....  the  sum  claimed  .is  such 
indemnity  by  a  plaintiff  in  his  declaration" ;  and  the  term  in- 
dudes  not  only  "compensatory,"  but  also  '^exemplary"  or 

"punitive"  or  "vindictive,"  and  "double  or  treble  damages." 
(Bouvier's  Law  Dictionary,  word  "Damages.")  At  common 
law  "double  or  treble  damages"  were  often  allowed  by  stat- 
ute (Bouvier's  Law  Dictionary,  word  'Measure  of  Dam- 
ages," ad  finitam) ;  and,  especially  in  forcible  entries  or  de* 
tainen,  "treble  damages  to  the  party  grieved."  (8  Black- 
stone's  Commentaries,  179.)  There  can  be  no  doubt,  there- 
fore, that  the  term  "damages"  includes  the  whole  amount  ta 
be  adjudged;  and  that  it  is  so  used  here  is  indicated  by  the 
peculiar  form  of  the  expresrion,  viz.,  "Uie  whole  amount  of 
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damages  daimed,"  which  would  lack  force  if  compensatoiy 
damages  only  were  intended.   It  may  be  added  that  the 

technical  is  quite  in  accord  with  the  popuhir  meaning  of 
the  term.  Hence,  naturally  enough,  the  prayer  of  the  com- 
plaint is  for  the  treble  amount  ''as  damages  for  the  unlawful 
detention."  Nor  is  it  reasonable  to  assign  to  the  convention 
the  intent  to  give  to  justices'  coorts  in  this  particular  case 
juiisdiotion  to  an  amount  double  the  amount  of  three  hun- 
dred dollars,  by  which  their  ordinary  jurisdiction  is  deter- 
mined 

The  constitutional  provision  has  been  in  fact  construed  by 
the  legislature  in  accordance  with  the  views  here  expressed. 
In  sections  113  and  1163,  in  prescribing  the  jurisdiction  of 
justice's  court  in  -cases  of  forcible  entry  and  detainer,  the 
language  of  the  constitution  is  used.  But  could  this  be  con- 
stnied  a5  giving  jurisdiction  in  cases  where  the  amount  de- 
manded exceeds  three  hundred  dollars,  it  would  be  in  con- 
flict with  subdivision  4,  section  112,  of  the  Code  of  Civil  Pro- 
cedure; where  the  jurisdiction  of  justice's  court  ^^in  actions 
for  a  fine,  penalty,  or  forfeiture''  is  limited  to  three  hundred 
dollars.  For — as  is  in  fact  claimed  by  the  respondent — there 
can  be  no  doubt  that,  "of  the  whole  amount  of  damages 
claimed,"  a  two-thirds  part  is  a  penalty.  We  would  thus 
have  the  case  of  two  consecutive  sections  of  the  code,  in  the 
first  of  which  the  jurisdiction  in  the  case  of  all  penalties  is 
limited  to  three  l^undred  dollars,  and  in  the  second  extended, 
in  this  one  case,  to  six  hundred  dollars. 

We  advise,  therefore,  that  the  judgment  and  order  deny- 
ing a  new  trial  be  reversed,  and  the  cause  remanded  with  di- 
rections to  dismiss  the  action  for  want  of  jurisdiction.  (£ai- 
Urino  v.  Bigelow,  90  Cal.  603.) 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  action  for 
want  of  jurisdiction. 

Henshawy  Ji  Temple^  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 
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[Sao.  No.  661.  Department  Two.— September  21»  1900.] 

JOHN  McCORMiCK,  Appellant,  v.  STOCKTON  AND  TU- 

OLUMNE  COUNTY  RAILROAD   COMPA^'Y  and 
ANNIE  KLINE  KIKERT,  Respondents. 

AonoN  Ufoit  Joint  aud  Sitkbal  Non— Ezbodhoh  bt  Oobpobatiov— 

GmiUIRXNBBS  OF  SlONATUBIS— ADMISSIONS  OF  ANSWBB— DeKIAL  OF 

laUBOUTIOir. — In  an  action  upon  a  joint  and  several  note,  signed 
by  a  person  designated  as  president  of  a  corporation  defendant, 
and  by  the  same  person  designated  "personally,"  where  the  note 
was  set  out  in  the  iuiiii»laiiit  and  the  delivery  of  it  was  not  denied, 
and  tiiere  was  no.  denial  of  the  signatures  of  the  person  so  desig- 
nated iu  the  note,  a  mere  denial  of  the  execution  of  the  note  by 
the  corporation  amounts  only  to  a  denial  of  its  subscription  of  the 
instrument,  which  was  not  alleged,  and  the  answer  must  be  eon- 
stmed  as  admitting  the  genuineness  of  the  actual  signatures  to 
the  note. 

lo. — Evidence — Failuke  to  Object  to  Non — Official  Relation  Ad- 
MiTTEo— SuFFOBT  ov  FUfDUio^The  placing  of  the  note  In  efidsnoe 
without  objection,  and  with  the  admission  made  by  the  defendants 
that  the  person  who  signed  the  note  was  the  president  of  the  cor* 
poration,  was  in  effect  an  admission  of  the  genuineness  of  sig- 
natures of  such  person;  and  it  was  not  necessary  that  the  plaiiititf 
should  prove  such  signatures  in  order  to  support  a  finding  that 
such  person  "made,  executed,  and  delivered"  the  note  to  plaintiff. 

Id.— AuTHOBXTT  ov  PBE8IDI1IT— BESOLimoir  OV  BoABD.— A  resolution 
of  the  bosrd  of  directors  of  the  corporation  defendant  conferring 
on  the  president,  as  "the  agent  and  chief  executive  of  the  board,** 
the  power  "to  incur  indebtedness,  to  negotiate  loans,  to  enter  into 
contracts  and  agreements,  ....  and  otherwise  to  act  as  agent 
of  the  corporation,"  is  within  the  powers  of  the  hoard,  and  confers 
upon  the  president  the  power  to  execute  a  note  of  the  corpora- 
tion. 

Ii»ii*-Bt-LAW — SkoiatOBB  or  Secretary. — A  by-law  of  the  corporatiMi 

providing  that  notes  or  obligations  "signed  officially  by  the  presi- 
dent and  secretary  shall  be  binding  on  the  corporation"  does  not 
necessitate  the  signature  of  the  secretary  in  order  to  bind  the  cor- 
poration by  a  note  which  the  board  has  authorized  the  president 
to  execute. 

Lienor  Binding  UlOir  CJoWOBATION. — The  joint  and  several  note  so 
executed  by  the  same  person,  followed  by  the  designation  of  such 
person  as  president  of  the  corporation  defendant,  and  again  fol- 
lowed by  the  designation  "personally,"  clearly  shows  that  tlie  first 
signature  was  for  the  corporation,  as  distinguished  from  tin*  second 
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penonal  signature;  and  the  preatdent  having  power  to  bind  the 
eorpovation,  the  note  aa  signed  is  a  dear,  intentional,  and  legally 
euffldeni  eacereise  of  that  power,  and  is  binding  upon  the  corpora- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.  Joseph  H.  Budd,  Judge. 

The'  facts  are  stated  in  the  opinion. 

Louttit  &  Middlecoff,  and  W.  W.  Middlecoff,  for  Appellant 

The  resolution  of  the  directors  of  March  15,  1898,  fully 
authorized  the  president  to  execute  this  note.  (Civ.  Code, 
flees.  303,  305,  354,  subd.  6,  sees.  2296-2304;  1  Morawetz  on 

Corporations,  sees.  534-38;  Oakland  Par.  Co.  v.  Rier,  52  Cal. 
270,  277;  McKiernan  v.  Lcnzcn,  56  Cal.  61;  Seeley  v.  San 
Jose  etc.  Co.,  59  Cal.  22;  Jennings  v.  Bank  of  California,  79 
Cal.  328^;  Siebe  v.  Joshua  Uendy  Machine  Worka,  86  Cal. 
390;  Oreig  v,  Riordan,  99  Cal.  316;  Bates  v.  Coronado  Beach 
Co.,  109  Cal.  160;  Hawley  v.  Oray  Bros.  etc.  Co.,  106  Cal. 
387.)  The  note  signed  by  the  president  of  the  company  is 
the  contract  of  the  corporation,  and  the  intent  to  bind  the 
corporation  is  plainly  inferable  from  the  terms  of  the  instru- 
ment and  a  signature  thereto.  (Civ.  Code,  sec.  2337;  Farm- 
er^ etc.  Bank  v.  Colby,  64  Cal.  352;  Hobeon  v.  HaeseU,  76 
Cal.  203.*)  Section  4  of  article  IV  of  the  by-laws  does  not 
require  that  the  signature  of  the  secretary  shall  be  present  in 
all  cases,  and  this  note  authorized  by  the  board  is  not  void 
under  that  by-law.  (Ilawlcy  v.  Gray  Bros.  etc.  Co.,  snpra.) 
The  by-law  is  only  directory  at  most,  and  cannot  invalidate 
a  contract  made  by  an  authorized  agent  of  the  corporation 
with  a  third  party.  (4  Thompson  on  Corporation,  sec.  5023 ; 
Warren  v.  Ocean  Ins.  Co.,  16  Me.  439";  2  Morawetz  on  Cor- 
porations, sees.  673,  675.)  There  is  no  evidence  that  plain- 
tiff had  notice  of  the  by-law,  and  it  does  not  bind  hini.  (2 
Morawetz  on  Corporations,  sees.  593-98;  JJnderlull  v.  Santa 
Barbara  etc.  Co.,  93  Cal.  300.)  As  the  president  is  shown 
to  have  owned  the  majority  of  all  the  stock  of  the  corpora- 

t  12  Am.  81.  Bep.  145.  >  S3  Am.  Dee.  S74. 
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tion,  her  act  in  giving  the  note  was  sufficient  to  bind  the  cor- 
poration. (UnderMU  v.  Santa  Barbara  etc.  Co.,  mvpra;  Qrib- 
ble  V.  Colwnbw  Brewing  Co.,  100  Cal.  67 ;  Baie$  v.  Coronado 

Beach  Co.,  supra;  2  Morawetz  on  Corporations,  618-48.) 

McNoble  &  MoNoble,  and  J.  J.  Burt,  for  Respondents. 

There  is  no  proof  of  the  execution  of  the  note.  There  is 
no  presiimution  of  authority  to  sign  it  {Deane  v.  Gray  Bros, 
etc.  Co.,  109  Cal.  433),  and  the  note  is  the  personal  note  of 
Annie  Kline  Rikertonly.  {Chamberlain  v.  Pacific  etc.  Co., 
54  Gal.  103 ;  Hobeon  v.  HaueU,  76  Cal.  203.^)  The  tnistees 
were  a  delegated  body,  and  oonld  not  delegate  all  their  pow- 
ers to  their  president.  (San  Diego  Water  Co*  v.  San  Diego 
Flume  Co.,  108  Cal.  549.) 

THE  COURT.— Suit  on  promissory  note  of  date  July  30, 
1808,  for  five  thousand  seven  hundred  and  ten  dollaxa,  with 
interest)  etc.   Judgment  was  rendered  for  plaintiff  against 

the  defendant  Rikert,  and  for  the  defendant  corporation 
against  the  plaintiff  for  costs.  The  appeal  is  from  the  latter 
judgment;  and  the  sole  question  involved  is  whether  the  note 
sued  on  was  the  note  of  the  latter  defendant 

The  note  is  signed,  "Annie  Kline  Rikert^  Fras.  Stockton 
and  Tuolumne  Co.  R.  R.  Co.  Annie  Rikert  Personally,"  and 
is  set  out  at  length  in  the  complaint.  The  answer  of  the  de- 
fendant corporation  denies  that  it  "made,  executed,  or  deliv- 
ered to  plaintiff  the  promissory  note"  sued  on.  The  court 
found  that  the  defendant  Rikert  ^'made,  executed,  and  deliv- 
ered" the  note  to  plaintiff ;  and  that  the  defendant  corpora- 
tion  "never  made,  executed,  or  delivered"  it.  It  is  daimed 
on  behalf  of  the  appellant  that  the  evidence  was  insofficient 
to  justify  the  latter  finding. 

The  plaintiff's  evidence  on  tlii^^  point  consisted  of  a  reso- 
lution of  the  board  of  directors  of  the  corporation  of  date 
March  5,  1898— conferring  on  the  president,  as  "the  agent 
and  chief  executive  of  the  board,"  the  power  'Ho  incur  in- 
debtedness, negotiate  loans,  to  enter  into  any  contracts  or 
agreements,  ....  and  otherwise  to  act  as  the  agent  of  the 
corporation'^ — and  the  note  itself,  which  was  produced  from 
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the  custody  of  the  plaintifi',  was  put  in  evidence  without  ob- 
jection on  the  part  of  the  defendants,  and  with  their  admis- 
sion thai  the  defendant  Rikert  was,  and  ever  since  December 
27,  1897,  had  been,  president  of  the  d^endant  corpoiation. 

This  evidence  would  seem  to  be  suflBcient  to  support  the 
appellant's  contention;  but  it  is  urged,  on  behalf  of  the  re- 
spondent, in  support  of  the  finding,  that  there  was  no  evi- 
dence of  the  genuineness  of  the  president's  signature  to  the 
note ;  that  it  did  not  appear  that  she  had  the  power  to  sign  it 
on  behalf  of  the  corporation;  and  that  the  note  on  its  face 
appears  'Ho  have  been  the  penonal  note  of  Annie  EUne 
Rikert  only." 

1.  With  regard  to  the  first  point,  we  do  not  understand  the 
answer  of  the  defendant  to  make  any  issue  as  to  the  genuine- 
ness of  the  signature.  The  note  is  set  out  in  the  complaint, 
and  its  delivery  is  admitted  and  found.  As  to  the  execution 

of  it,  the  denial  is  .^iniply  that  it  was  executed  by  the  defend- 
ant corporation;  which — as  the  delivery'  of  the  note  is  ad- 
111  i tied — amounts  merely  to  a  denial  of  the  subscription  of 
the  instrument  by  the  corporation  (Code  Civ.  Proc.,  sec. 
1933),  which  was  never  alleged.  The  answer  must,  there- 
fore, be  construed  as  admitting  the  genuineness  of  the  note— 
i.  e.,  the  genuineness  of  the  actual  signatures.  (Code  Civ. 
Proc.,  sec.  447;  Abbott's  Law  Dictionary,  Anderson's  Law 
Dictionary,  Black's  Law  Dictionary,  Bouvier's  Law  Diction- 
ary, word  "Genuine";  Baldwin  v.  Van  Deusen,  37  N.  Y. 
489;  Cox  v.  NorthwesUm  Stage  Co.,  1  Idaho,  376, 380.) 

Accordingly,  the  court  finds  that  Annie  Kline  Rikert 
"made,  executed,  and  delivered"  the  note  to  the  plaintiff; 
which  is  in  effect  a  finding  of  the  genuineness  of  both  her 
signatures.  Henoe  the  finding  objected  to  cannot  be  con- 
strued as  a  finding  to  the  contrary.  Otherwise  we  would 
have  to  regard  it  as  oontrary,  not  only  to  the  admianons  6L 
the  pleadings,  but  to  the  evidence;  for  the  note  was  read  in 
evidence  without  objection;  and  this — under  the  circum- 
stances— ^was  in  effect  an  admission  of  the  genuineness  of  the 
signatures.  (1  Hayne  on  New  Trial  and  Appeal,  sec.  98.) 

2.  The  execution  of  the  note  was  clearly  within  the  powers 
eonfened  upon  the  president  by  the  resolution  of  Maroh  5, 
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1898;  and  the  resolution  it.-elf  was  within  the  povors  of  the 
board.  {Haulcy  v.  Gray  Bros,  etc,  Co,,  106  Cal.  337;  Civ. 
Code,  sec  2319;  Morawetz  on  CorporatioD8|  sec.  53S;  Mc- 
Kieman  v.  Lenzen,  56  Cal.  61.) 

With  regard  to  the  point— which  seems  to  have  been  urged 
in  the  court  below^ — that  under  section  4  of  article  IV  of  the 
by-laws,  the  signature  of  the  secretary  was  necessary  to  give 
validity  to  the  note,  it  will  be  sutiicieut  to  say  that  the  pro- 
vision in  question  does  not  require  the  secretary  to  sign  all 
notes  and  obligations,  but  simply  that  notes  or  obligations 
"signed  oflScially  by  the  president  and  secretary  shall  be  bind- 
ing on  the  corporation" ;  and  that  precisely  the  same  point  was 
involved  in  Hauley  v.  Gray  Bros,  etc,  Co,,  supra,  and  fully 
discussed  in  the  briefs. 

3.  The  court  erred  in  holding  that  the  note  is  not  the  note 
of  the  corporation  defendant.  It  has  undoubtedly  been  held 
that  a  note  with  no  mention  of  a  corporation,  or  other  princi- 
pal, in  the  body  of  it,  and  merely  signed  ''John  Do,  presi- 
dent," or  ''agent,"  or  even  "president"  of  a  named  corpora- 
tion, is  not  a  note  of  the  corporation  or  other  principal.  Such 
was  the  case  in  Hobson  v,  Hassett,  76  Cal.  203,*^  and  Cham- 
berlain V,  Pacific  etc,  Co.,  54  Cal.  103,  cited  by  respondent 
But  within  the  principle  announced  and  the  authorities  cited 
in  Ilohxon  v.  Ilu.^.-<i  tt,  ^upm,  the  note  in  the  ca>o  at  l»ar  would 
clearly  be  the  note  of  the  corporation.  In  the  Chamberlain 
case  Ihe  form  of  the  obligation  in  the  body  of  the  note  was 
"I  promise  to  pay,"  and  there  was  one  signature,  which  was 
"D.  P.  Sackett,  president"  of  the  named  corporation.  In  the 
case  at  bar  the  form  of  the  obligation  is  "we  or  cither  of  us 
I)roniise,"  and  the  note  is  signed,  lirst '"Annie  Kline  Rikcrt, 
Pres.  Stockton  and  Tuolumne  Co.  R.  R.  Co.,"  and  then  below 
''Annie  Kline  Rikert  personally."  This  clearly  shows  thai 
the  first  signature  was  for  the  corporation,  and  the  second 
for  herself  personally;  and  having  power  to  bind  the  cor- 
poration, the  note,  as  signed,  is  a  clear,  intent i<»nal  and 
legally  sufficient  exercise  of  that  power.  The  case  is  ^^inlilar 
to  that  of  Farmers'  etc.  Bank  v.  Colby,  64  Cal.  352,  where  the 
note  was  signed  "G.  A.  Colby,  Prest.  Pac.  Peat  Coal  Co.,"  and 
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"D.  K.  Tripp,  Sec,  pro  tern.,"  and  wa^  ''indorsed"  by  said 
Colby  and  some  other  persons;  and  the  court  said:  ''Read  as 
a  whole,  we  think  it  apparent  from  its  face  that  it  is  the 
note  of  the  company  indorsed  by  the  individuals/'  and  that 
"promissory  notes,  like  other  instruments,  must  be  given 
that  effect  which  accords  with  the  obvious  intent  of  the  par- 
ties to  them."  It  is  not  ahvays  necessary  that  the  name  of  the 
principal  shall  be  signed  with  the  statement  following  "'by 
the"  agenty  although  that  is  no  doubt  the  best  form.  In 
Janes  v.  Clark,  42  Cal.  180,  the  form  of  the  note  was  "for 
and  on  behalf  of  the  Dardenelles  Mining  Company  I  promise 
to  pay,"  and  it  was  signed  "William  Kufus  Longley.  superin- 
tendent for  the  company";  and  the  court  said:  "Tliere  can 
be  no  doubt  that  it  is  binding  on  the  partnership,  i)rovided 
that  Longley  had  authority  to  execute  it"  In  Southern  Pae, 
Go.  V.  Von  Schmidt  Dredge  Co,,  118  Gal.  368 — ^where  the 
signature  of  the  president  was  held  to  bind  the  company, 
in  a  case  not  nearly  a^  strong  as  the  one  at  bar — -there  is  an 
elaborate  discussion  of  the  subject  and  a  citation  of  many 
authorities.  (See  Story  on  Agency,  9th  ed.,  sec.  154;  1 
Parsons  on  Notes  and  Bills,  90  et  seq.) 

The  judgment  ai)pealed  from  is,  as  to  the  defendant  cor- 
poration, reversed,  and  a  new  trial  ordered. 

Hearing  in  Bank  denied. 


[Sae.  No.  658.   Department  Two.— September  21,  1900.] 

COUNTY  OF  MONO,  Appellant,  v.  P.  L.  FLANIGAN,  Re- 

pondent. 

lUBin  Tax— ButimEss  or  RAimfo  and  PAarcsnfo  Bhkp— Tbahs- 
nwTATKm  Tbbovoh  Couhtt.— One  who  ii  engaged  merely  in  trans- 
porting a  herd  of  sheep  across  a  eoimtj  to  his  ranch  in  another 
county,  and  is  not  engaged  in  the  business  of  raising)  grazing,  and 
pasturing  sheep  within  the  coontj,  la  not  liable  to  a  license  tax 
open  that  business. 
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Id.~Aoiion  worn  Lkbhsb  Tax— Tual — Challenge  of  Jubor-— Bkia- 
noNsmp  10  iMTBBBsnD  OmcB.— Upon  the  trUl  by  Jury  of  an 

action  to  recover  a  license  tax  upon  such  business,  a  juror  who 
is  shown  to  be  the  brother  of  an  ofBcer  employed  by  the  county  to 
collect  such  taxes,  who  by  the  terras  of  his  employment  is  directly 
and  beneficially  interested  in  the  enforcement  of  the  license  tax  in 
quesition  to  the  extent  of  ten  per  cent  of  the  recoyery,  ia  properly 
diaUenged  an^  exeoMd  for  eaiue. 

Id. — ^Pleading — Alleged  Dates  of  Business — Limithtq  of  Evidence. 
—Under  a  complaint  in  such  action  which  charges  the  defendant 
with  having  engaged  in  the  business  or  rmising,  grazing,  and  pas- 
turing sheep  within  the  eonnty  between  the  first  day  of  June  and 
the  third  day  of  July,  the  date  of  the  filing  of  the  eomplaint,  the 
court  properly  limited  the  enridenoe  to  the  nets  of  the  defendant  be- 
tween thoae  dates. 

Id.— AvDnnmiT  or  OoimAiivT— SoBawiiTniT  Oavsb  or  Aotign.— The 
cause  of  action  to  enforce  a  license  tax  must  Im  limited  to  busi- 
ness conducted  by  the  defendant  before  the  commencement  of  the 
action.  No  amendment  to  the  complaint  can  be  permitted  to 
charge  the  defendant  upon  a  cause  ol  action  arising  after  the  oom- 
niencement  of  the  action. 

Tbial  by  Jury — Challenges  fob   Cause — Constbuctiow  of  Code — 

CONSANGUIMTY    OR   AFFINITY   TO    "PaRTY" — BENEFICIAL  InTERF.ST. 

Subdivision  '2  of  section  602  of  the  Code  of  Civil  Procedure  re- 
lating to  trial  by  jury,  which  mnken  "consanguinity  or  allinity 
within  the  fourth  degree  to  any  party"  a  ground  of  dmllenge  of  n 
juror  for  cause,  is  to  be  liberally  construed.  It  is  not  intended 
therdiy  to  reifttire  that  the  "party^  shall  be  in  name  a  party  to 
the  litigation,  but  the  pro?isioii  is  meant  to  cover  the  ease  of  re- 
lationship to  any  party  shown  to  be  directly  and  beneficially  in> 
terested  in  the  result  of  the  litigaticn,  fay  any  participation  in  the 
recovery. 

IiK-^HAimroB  or  Junon  pob  Actual  Bias — Disallowance — Discre- 
TIOH — ^Review  Upon  Appeal. — It  is  only  where  the  evidence  ad- 
duced upon  the  challenge  of  a  juror  for  actual  bias  is  such  as 
plainly  and  clearly  to  show  the  bias  of  the  juror,  and  the  case  is 
one  in  which  the  law  manifestly  leaves  nothin»  to  the  conscience  or 
discretion  of  the  court,  that  the  action  of  the  court  in  disallow- 
ing it  is  reviewable  upon  appeal ;  and  wtoe  such  state  of  facts  is 
not  established,  the  ruling  of  the  trial  court  will  not  be  dis- 
turbed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mono 
County  denying  a  new  trial.  W.  H.  Virden,  Judge. 

The  facts  are  stated  in  tlie  opinion  of  the  court. 

Richard  S.  Miner,  for  Appellant 
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Reddy,  Campbell  &  Metson,  for  Respondent. 

HENSHAW,  J. — Plaintiff  broiif^ht  its  action  against  de- 
fendant to  leoover  the  sum  of  five  hundred  and  lifty-one  dol- 
lars, the  amount  of  a  license  tax  which  it  averred  was  due  to 
it  from  defendant  under  the  terms  of  an  ordinance  of  the 
oounty  exactmg  a  license  from  all  persons  engaged  in  the 
business  of  ''raising,  grazing,  and  pasturing  sheep*'  within 
the  county.  The  cause  was  tried  before  a  jury,  which  rend- 
ered its  verdict  for  defendant.  Judgment  for  defendant  was 
entered  in  accordance  with  the  verdict  and  from  the  order  of 
the  court  refusing  its  motion  for  a  new  trial  the  oounty  ap- 
peals. The  complaint  charged  that  the  defendant  "betweoi 
the  first  day  of  June,  1897,  up  to  and  including  the  third 
day  of  July,  1897,  was  engaged  in  the  business  of  raising, 
grazing,  and  pasturing  sheep,  to  wit,  about  ten  thousand 
head  of  sheep.'*  Upon  the  trial  the  validity  of  the  ordinance 
was  not  assailed.  The  defense,  however,  was  that  the  de- 
fendant did  not  come  within  its  provisions^  and  that  he  was 
engaged  merely  in  transporting  his  sheep  across  the  county 
of  Mono  to  his  ranch  in  Sierra  county  as  expeditiously  as 
possible.  If  such  was  the  fact,  and  there  was  suflicient  evi- 
dence to  sustain  the  contention,  defendant  was  not  compelled 
to  pay  the  license  tax.  (Cownty  of  Inyo  v.  Erro,  119  Cal. 
119.) 

Iftemy  minor  points  are  made  upon  the  appeal  touching  the 
impanelment  of  the  jury  and  the  admission  and  rejection  of 

evidence.  All  have  been  considered,  but  only  such  as  seem 
to  merit  attention  will  be  here  noticed.  L.  A.  Murphey  was 
challenged  for  cause  by  defendant,  the  challenge  was  allowed, 
and  he  was  excused.  It  appeared  that  Murphey  was  a  broth- 
er of  E.  A.  Murphey,  an  executive  officer  of  the  county  of 
Mono,  employed  to  enforce,  and  actively  interested  in  en- 
forcing, the  sheep  license  ordinance,  under  a  contract  with 
the  county  whereby  he  was  to  receive  ten  per  cent  of  tlio 
license  fees  paid,  including  ten  per  cent  of  the  proceeds  of 
this  particular  case.  The  challenge  was  properly  allowed. 
Seotion  602,  subdivision  2,  of  the  Ck>de  of  C^vil  Procedure 
makes  consanguinity  or  affinity  within  the  fourth  degree, 
to  any  party  to  a  cause,  a  ground  of  challenge.  This  provision 
has  received,  and  should  receive,  a  liberal  construction.  It  is 
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not  necessary  that  the  parly  in  interest  should  be  in  name  a 
party  to  the  Htigation.  It  is  sufficient  if  it  be  shown  that  he 
is  immediately,  directly,  and  beneficially  interested  in  the 
result  of  the  litigation.  Thus  it  has  been  held  a  good  ground 
of  challenge  where  a  juror  is  related  to  a  stockholder  in  a 
corporation  which  is  a  party  to  the  Htigation  (Quinebaug 
Bank  v.  Leaveiu,  20  Conn.  87^ ;  Georgia  R.  R.  Co.  v.  Hart, 
60  Ga.  550) ;  or  the  one  who  may  be  called  upon  to  pay  a 
judgment  which  may  be  recovered  {Woodbridge  v.  Rayviond, 
Kirby,  279) ;  and  even  to  one  interested  in  the  principle  in- 
volved in  the  pending  action.  (Hartford  Bank  v.  Hart,  3 
Day,  491,*)  In  this  case  the  brother  of  the  juror  was  directly 
iiilL'iv^led  in  the  litigation  to  the  extent  of  ten  per  cent  of  the 
amount  of  the  recovery,  and  the  case  comes  fairly  within  the 
principle  coritemplated  and  meant  to  be  covered  by  subdi- 
vision  2  of  section  602  of  the  Code  of  Civil  Procedure. 

It  was  not  error  for  the  court  to  refuse  to  allow  plaintiiOrs 
challenge  to  the  juror  Fales  upon  the  ground  of  actual  bias. 
Where  the  evidence  adduced  is  such  as  plainly  and  clearly 
to  show  the  bias  of  a  juror,  the  action  of  the  trial  court  in 
disallowing  it  is  here  reviewable.  (People  v.  Wells,  100  CaL 
231;  People  v.  Scott,  123  Cal.  434.) 

But  before  the  ruling  of  the  trial  court  may  be  disturbed, 
the  evidence  should  clearly  show  that  the  juror  was  not  in 
fact  impartial.  "The  case  must  be  one  in  which  it  is  manifest 
the  law  left  nothing  to  the  conscience  or  discretion  of  the 
court."  (Reynolds  v.  United  States,  98  U.  S.  145.)  Upon 
the  examination  of  the  juror  Fales  no  such  state  of  facts  was 
established,  and  the  ruling  of  the  trial  court  will,  therefore, 
not  be  disturbed. 

The  complaint  in  this  action  charged  defendant  with  hav- 
ing engaged  in  the  business  of  rai.-iiiLz,  grazing,  and  pas- 
turing sheep  in  Mono  county  between  the  first  day  of  June 
and  the  third  day  of  July.  The  complaint  was  filed  upon  the 
third  day  of  July.  The  court  very  properly  limited  the  evi- 
dence to  the  actions  of  defendant  in  controlling  and  manag- 
ing his  sheep  between  the  dates  charged  in  the  complaint. 
The  plaintiff  then  sought  leave  to  amend  his  complaint  by 
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charging  that  defendant  was  engaged  in  the  business  of 
raising,  grazing  imd  pasturing  sheep  from  the  Ist  of  June 
to  the  11th  of  July,  ''and  for  a  long  time  thereafter."  The 
court's  refusal  to  allow  this  amendment  is  assigned  as  error; 
but  under  the  circumstances  of  the  case  the  ruling  wa^  the 
only  i)roper  one  which  the  court  could  have  made.  De- 
fendant was  called  upon  to  answer  for  his  respon.<ibility 
under  the  ordinance,  upon  a  complaint  filed  upon  July  3d, 
charging  him  with  having  engaged  in  the  business  of  raising, 
grazing,  and  pasturing  sheep  within  the  month  next  immed* 
lately  preceding.  If,  in  fact,  the  defendant  had  so  engaged 
in  the  business,  his  responsibility  was  complete,  and  he  wiia 
Uable  for  the  license  tax  imposed  by  the  ordinance;  but,  if 
in  fact  he  had  not  so  engaged  in  the  business,  as  charged 
in  the  complaint,  and  at  the  time  of  the  filing  of  the  com- 
plaint, then  this  particular  cause  of  action  must  fail.  If  it 
were  true  that  defendant,  though  not  engaged  in  the  business 
up  to  July  3d,  had  after  that  date  engaged  in  the  business, 
no  amendment  to  the  original  complaint  could  be  permitted 
to  charge  upon  a  cause  of  action  subsequently  arising,  when 
none  in  fact  existed  at  the  time  of  the  filing  of  the  complaint 
The  county  would  be  compelled  to  submit  to  a  judgment 
against  it,  and  for  any  future  violation  of  the  terms  of  the 
ordinance  commence  its  action  anew.  If  the  effort  to  amend 
here  made  was  to  show  subsequent  acts  of  raising,  grazing, 
and  pasturing,  in  addition  to  those  which  the  defendant  had 
done  prior  to  July  3d,  then  the  amendment  was  unnecessary. 
If  by  the  amendment  it  was  proposed  to  show  that  he  had  en- 
gaged in  the  business  subsequent  to  July  3d,  though  not  be* 
fore  that  date,  then  it  was  wholly  improper. 
The  order  appealed  from  is  therefore  aiiirmed* 

Temple,  J.i  and  Mcf  "arland,  J.,  oonouned. 
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18m.  No.  67S.  DepartnMBt  Two.— Septembor  SI,  IMO.] 

CHARLES  MOORE,  Respondent,       MARGARET  A. 

MOORE,  Appellant. 

TtoSX — HOMMTBAD  EkTBT — ^TlTLB — FkAUD    UFON  GoTKBNMENT — II.- 

IMAL  OOFiBAor.— A  ooBtmet  betwMD  »  latlior,  wlio  mm  ontitled 
to  make  »  homeBtctd  entry,  and  hii  mni,  who,  wittuNii  tho  fathor't 
original  knowledge  or  ooneent,  had  by  fraud  and  perjmry  made  an 
entry  in  hia  own  name,  that  the  eon  ehonld  thereafter  proeeed 

and  make  proote,  and  obtain  title  from  the  goremment  for  the 

father's  benefit,  and  then  convey  the  same  to  the  father,  is  illegal 
and  void.  An  action  by  the  father  to  enforce  a  trust  in  the  title 
eo  acquired  by  the  son,  necessarily  depending  upon  the  enforoemeBt 
of  the  illegal  contract,  cannot  be  maintained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las* 
•en  County.  F.  A.  Eelley,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  oourt 

A.  L.  Shinn,  and  N.  J.  Barry,  for  Appellaat 

The  demurrer  should  liave  been  sustained.  Section  2290 
of  the  Kevised  Statutes  of  the  United  States  provides  that 
every  person  who  applies  to  make  a  homestead  entry  must 
make  an  affidavit  that  the  entry  is  made  for  his  ezeluaive  use 
and  benefit,  and  not  either  directly  or  indirectly  for  &e  use 
or  benefit  of  any  other  person.  Therefore  the  plaintiff  comes 
into  court  claiming  a  title  which  he  says  was  initiated  in 
fraud  and  consummated  by  perjury,  to  which  he  admits  he 
was  a  party.  The  mere  statement  of  the  proposition  is  enough 
to  doee  the  door  against  him.  (MitcheU  v,  Cline,  84  GaL 
409;  Snow  v.  Kifnmer,  62  Cal.  624;  Huiton  v.  Walker,  47 
Cal.  484;  Damrell  v.  Meyer,  40  Cal.  166;  Beard  v.  Beard,  66 
Cal.  366;  Civ.  Code,  sec.  1667.)  Plaintiff  used  no  means  to 
perfect  his  own  title,  and  cannot  hold  the  patentee,  as  a  trus- 
tee by  implication  of  law.  (Dreyfus  v.  Badger,  108  Cal.  63; 
Saeramento  Sav.  Bank  v,  Eyne$,  60  Cal.  196 ;  Sckieffery  v. 
Tapia,  68  Cal.  184.) 
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Spencer  &  Baker,  aad  IL  D.  &  G.  H.  BurroughSy  for  Be- 
spondent 

The  entry  being  made  without  the  consent  or  knowledge 
of  the  plaintiff,  the  plaintiff  was  not  a  party  to  the  fraud. 

The  son  held  the  title  as  an  involuntary  trustee  for  the 
father.  (Civ.  Code,  sec.  2224.)  The  land,  being  in  the  pos- 
session of  the  plaintiff,  was  not  subject  to  pre-emption.  (U. 
8.  Bev.  Stats.,  sec.  2289;  Davis  v.  Scott,  56  Cal.  170;  Athcr- 
ten  V.  Fowler,  06  U.  S.  510 ;  Rourke  v.  MeNally,  08  Cal.  202 ; 
MeOmre  v.  Brown,  106  Cal.  670;  Wormouth  v.  Oardner,  112 
Cal.  510.)  A  trust  arises  hy  imphcation  of  law  from  the 
facts  appearing.  (Perry  on  Trusts,  sec.  27 ;  W  kitten  brock  v. 
Cafis,  110  Cal.  5;  Reynolds  v.  Sumner,  126  111.  58*;  Bigley 
V.  Jones,  114  Pa.  St.  510;  Brison  v.  Brison,  75  Cal.  530«; 
Hayne  v.  Hermann,  97  Sal.  260;  Mwrphy  v,  Clayton,  113 
Cal.  153.) 

HEN8HAW,  J.— The  appeal  is  from  the  judgment.  The 
prayer  of  the  complaint  is  that  defendant  be  decreed  to  liold 
the  legal  title  to  certain  land  in  trust  for  plaintiff.  The  ma- 
terial allegations  of  the  complaint  are:  That  plaintiff  was  in 
the  possession  and  occupation  of  public  land  of  the  United 
States,  which  land  was  subject  to  homestead  entry.  Plaintiff 
was  qualified  to  enter  the  land  under  the  homestead  laws, 
and  was  entitled  upon  so  doing,  and  after  compliance  with 
the  laws  of  the  United  States,  to  obtain  title  thereto.  His  son, 
Charles  AV.  Moore,  lived  with  him  upon  the  land.  In  1873, 
without  the  knowledge  or  consent  of  plaintiff,  the  son  made  a 
homestead  entry  upon  the  land  at  the  United  States  land  of- 
fice. The  entry  was  fraudulently  made  while  the  plaintiff 
was  m  the  exclusive  possession  of  the  land,  and  while  the  land 
was  not  open  to  homestead  entry  by  any  person  other  than 
the  plaintiff.  The  son  was  piiilty  of  fraud  and  false  repre- 
sentations to  the  officers  of  the  land  office,  and  his  entry  was 
illegal  and  void.  After  the  entry  the  plaintiff,  learning  of 
it,  went  to  his  son  and  demanded  an  explanation,  stating  to 
him  that  his  entry  was  irregular  and  Ulegal,  to  which  the 
son  replied  that  he  had  made  the  entry  for  the  protection  and 
benefit  of  plaintiff,  and  to  secure  the  land  for  plaintiff,  and 
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to  prevent  any  person  other  than  the  plaintiff  from  securing 
the  same,  and  told  plaintiff  that  if  he  would  not  object  to  or 
contest  the  entry  he  would  secure  the  title  to  the  lands  from 
the  United  States  for  the  use  and  benefit  of  plaintiff.  The 
plaintiff  relied  upon  the  promises  and  statements  so  made  to 
him  by  his  son,  and  thereupon  consented  that  his  son  should 
proceed  under  his  entry,  make  proofs,  and  acquire  title  to 
himself.  This  the  son  did,  and  the  patent  of  the  United 
States  for  the  land  in  question  was  in  due  course  issued  to 
him.  The  son  died  without  fulfilling  his  promise,  and  this 
action  was  commenced  in  1896  for  ^e  purpose  above  indi* 
eated.  A  general  demuzier  was  interposed  to  the  complaint, 
which  was  overruled. 

That  demurrer  should  have  been  sustained  and  the  action 
dismissed.  Section  2290  of  the  Revised  Statutes  of  the 
United  States  provides  that  every  person  who  applies  for  a 
homestead  entry  must  make  affidavit  that  the  entry  is  made 
for  his  exclusive  use  and  benefit,  and  not,  either  directly  or 
indirectly,  for  the  use  and  benefit  of  any  other  person.  By 
the  allegations  of  this  comi>laint  the  son  of  plaintiff  con- 
ceived and  set  in  active  operation  a  fraud  upon  the  govern- 
ment of  the  United  States,  by  which,  through  flagrant  per- 
jury, he  undertook  to  acquire  title  to  a  part  of  the  govern- 
ment domain.  The  plaintiff,  knowing  this,  oonsented  that 
the  fraud  should  be  consummated,  upon  the  assurance  that 
the  title  acquired  should  subsequently  be  conveyed  to  him. 
He  seems  to  think  that  no  one  was  interested  in  the  scheme 
other  than  himself  and  his  son,  and  that  he  mav  be  heard 
to  complain  in  a  court  of  equity  because  a  title  thus  fraudu- 
lently secured  from  the  government  by  false  representations 
and  perjury,  to  which  he  was  a  consenting  party,  was  not 
afterward  conveyed  to  him.  He  forgets,  however,  the  hiuher 
interests  of  the  general  government,  and  overlooks  the  dic- 
tates of  public  policy.  That  the  agreement  between  the  father 
and  son  was  for  the  consummation  of  a  fraudulent  imposi- 
tion upon  the  government  there  can  be  no  doubt^  and  plain- 
tiff's right  of  recovery  under  his  pleading  looks  to  the  en- 
forcement of  this  illegal  contract.  As  was  said  by  Judge 
Duncan  in  S^mn  v.  Scott.  11  Scrg.  &  R.  104:  "The  test 
whether  a  dcmaiid  connected  with  an  illegal  transaction  is 
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capable  of  being  enforced  is  whether  the  plaintiff  requires 
the  aid  of  the  illegal  transaction  to  establish  his  case.  If  the 

phiintilT  cannot  establish  his  case  without  showing  that  h? 
ha.s  broken  the  law,  the  court  will  not  assist  him,  whatever  his 
daim  in  justice  may  be  upon  the  defendant."  A  considera- 
tion of  contracts,  illegal  either  because  against  the  express 
mandate  or  the  express  yoUcy  of  the  law,  was  recently  had 
by  this  court  in  Berha  v.  Woodward,  125  Cal.  119,»  to  which 
reference  may  be  made. 

The  judgment  appealed  from  is  reversed,  with  directions 
to  the  trial  court  to  sustain  the  demurrer  and  dismLis  the 
action. 

Temple^  J.,  and  McFarland,  J.,  concurred* 


CL.  A.  No.  483.    In  Bank.— September  21,  1900.1 

AMELIA  B.  BAKER  et  al.,  Respondents,  v.  SOUTHERN 

CALIFORNIA  RAILWAY  COMPANY,  Appellant. 

^rnAL  Reversal  of  Judcment— Direction  for  Costs — Remi'ITItub 

—Laches.— Where  a  judgment  of  the  superior  court  is  reversed  on 
appeal,  without  the  insertion  in  the  order  of  any  direction  as  to 
costs,  it  is  the  duty  of  the  clerk  of  the  supreme  court,  under  rule 
XXIII  of  that  court,  to  enter  upon  the  record  a  judgment  that  ap- 
pellant recover  hii  ootts  of  appeal,  and  to  insert  tnch  direction  in 
the  rtwUttitwr.  If  the  clerk  enters  the  judgment  correctly,  but 
omits  to  insert  such  direction  in  the  remUtitur,  the  appellant  is  en 
titled  to  have  the  remittitwr  recalled,  and  a  proper  one  issued,  and  it 
Is  not  laches  to  delaj  the  application  therefor  to  the  next  term  of 
tha  sn]>reme  court  in  the  district  in  which  the  appeal  was  heard. 

Id_Attempt  to  Collect  Costs. — The  fact  that  the  npp»llant  made 
two  unsucressful  attempts  to  collect  his  costs  under  two  imperfect 
remittiturs  issued  by  the  clerk  is  no  objection  to  the  application. 

Idw— AFPUOanoir  to  Rboaxx  BnnTTiTUBr-OBOtniD  of  Motion. — ^An  ob^ 
jeetion  to  the  application  on  the  ground  that  the  notice  of  the  mo* 
tion  did  not  specifically  state  that  it  would  b«  made  on  the  ground 
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that  the  remittitur  failed  to  conform  to  the  judgment  will  not  oe 
sustained,  where  the  terms  of  the  notice  otherwise  disclose  that  this 
was  the  ground  of  the  motion,  and  the  opposite  side  was  not  pre- 
judiced by  the  omission. 

APPLICATION  to  recall  and  oonect  a  remUiitur  origi- 
nally issued  herein. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  K.  Sterry,  and  Henry  J.  Stevens,  for  Appellant 

Withington  &  Carter,  for  Respondents. 

BEATTY,  C.  J. — ^This  is  a  motion  to  recall  and  correct 
the  remittitur  originally  issued  herein. 

The  judgment  of  the  superior  court  was  reversed  October 
31,  1899,  without  inserting  in  the  order  any  direction  ai  to 
oosts  (126  Cal.  516),  and  under  rule  J^II  of  this  court  it 
became  the  duty  of  the  derk  to  enter  upon  the  record  a 
judgment  that  appellant  recover  its  ooets  of  appeal,  and  to 
insert  this  direction  in  the  remittitur.  The  clerk  entered  the 
judgment  correctly,  but  omitted  to  insert  the  proper  direc- 
tion in  the  remittitur,  and  when  the  appellant  fded  its  cost 
bill  the  superior  court,  on  motion  of  respondents,  struck  it 
out  Subeequently»  the  clerk  of  this  court,  without  any  order 
so  to  do,  sent  down  another  remUHhtr  containing  a  proper 
direction  as  to  costs,  but  omitting  a  copy  of  the  opinion, 
whereupon  appellant  filed  a  second  cost  bill,  which  also  was 
stricken  out  by  the  superior  court  on  motion  of  respondents. 
Thereupon  this  motion  was  made  at  the  ensuing  Los  Angeles 
t^m. 

Respondents  oppose  the  motion  upon  Yarious  technical 
grounds.   In  the  first  place  they  say  the  notice  of  motion 

does  not  state  the  grounds  upon  which  it  will  be  based.  It 
is  true  that  the  notice  does  not  expressly  state  that  it  will  be 
made  upon  the  ground  that  the  remittitur  does  not  conform 
to  the  judgment,  but  the  terms  of  the  notice  clearly  disclose 
that  this  is  the  ground  of  the  motion,  and,  in  the  absence  of 
a  law  or  rule  of  court  requiring  an  explicit  statement  of  the 
grounds  of  a  motion,  we  would  not  deny  a  proper  measure  of 
relief  merely  because  of  a  failure  to  set  out  the  grounds  of 
the  motion,  unless  it  appeased  that  such  omission  had  preju- 
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diced  the  opposite  side — and  no  such  prejudice  was  possible 
in  this  case.  Nor  was  it  laches  to  delay  moving  until  the 

next  Los  Angeles  term.  The  case  belongs  in  that  district, 
and  tlie  interest  and  convenience  of  the  parties  was  promoted 
by  a  hearing  at  that  city,  while  no  possible  injury  to  respond- 
ents could  result  from  the  delay.  The  showing  in  support 
of  the  motion  was  sufficient.  Theve  was  a  certified  copy  of 
ihe  remitUtwr  sent  down,  and,  as  we  take  notice  of  our  own 
judgment  in  the  case,  the  defect  in  the  remittitur  was  mado 
apparent.  There  was  no  want  of  jurisdiction  to  make  our 
remittitur  conform  to  our  judgment.  This  case  does  not  fall 
under  the  rule  that  a  remUUtur  will  only  be  recalled  when 
fraud  or  imposition  has  been  practiced  upon  the  court  That 
rule  is  applied  where  the  object  of  recalling  the  remittitur  Is 
to  reinvest  the  court  with  jurisdiction  of  the  cause,  in  order 
that  it  may  revoke  or  revise  its  judgment  or  order.  Here 
the  whole  purpose  of  the  motion  is  to  make  the  remittitur 
conform  to  the  final  judgment  of  the  court,  and  it  is  based 
upon  the  proposition  that  by  a  clerical  omission  no  proper 
remiiUt^  has  ever  been  issued,  finally,  it  is  no  objection  to 
this  motion  that  the  appellant  made  two  unsuccessful  at- 
tempts to  collect  its  costs  under  the  two  imperfect  remitUkwn 
heretofore  issued. 

It  is  ordered  that  the  remitiibwr  heretofore  issued  be  re- 
called, and  a  oorreot  remiMibwt  issued  in  its  place,  containing 
the  proper  direction  as  to  costo. 

Henshaw,  J.,  Temple,  J.,  MoFarland,  J.|  Hanison,  J.,  and 
Ganmtte^  J.i  concurred. 
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ta  F.  No.  1637.  Department  One.— September  27,  1900.] 

GRAND  GROVE  OP  UNITED  ANCIENT  ORDER  OF 

DRUIDS  OF  CALIFORNIA,  Respondent,  v.  GARI- 
BALDI  GROVE  NO.  71,  etc.,  and  JOHN  KNARSTON, 
Respondents,  and  C.  DUCHEIN,  Treasurer  of  Said 
Grove,  Appellant. 

Obdeb  ok  Dnrins — Forfeited  Charter  of  ScmoRni.vATE  Grove — Action 
BY  Grand  Grove  Against  Treasurer — Parties. — In  an  action  by 
an  incorpoiutfd  gruiul  grove  of  the  United  Ancient  Order  of  Druids 
to  compel  the  treasurer  of  a  subordinate  unincorporated  grove  which 
it  is  alleged  had  been  declared  dissolved,  and  its  charter  and  all  of 
its  property  forfeited  to  the  grand  grove,  the  allied  d^fonet  grove 
is  not  a  proper  party  defendant;  but  the  indlvidiialB  named  as  de* 
fendants  should  be  regarded  as  the  only  defendants. 

Id. — ^UlflNCOBPORATED  BENEFIT  SOCISTT — RiOHTS  OW  MeICBIBS — ^EZFUL- 

8ION — Chabob  ahd  Notzcb  of  Heabiko.— An  unincorporated  asso- 
ciation organized  for  mutual  bmefit  is  a  mere  aggr^te  of  individ- 
uals, called  for  convenience,  like  partnerships,  by  a  common  name. 
Its  members  own  its  property,  and  it  has  no  riglit  of  expulsion  ex- 
cept tliat  babied  upon  thf  airi^H-nu'iit  of  the  niPinhers  embodied  in 
its  charter,  constitution,  aiul  by-la\v8.  No  meml)er  can  be  deprived 
of  his  share  in  the  property  by  expulsion  without  a  specific  charge 
.  of  the  violation  of  particular  rules  of  the  association  creating  the 
offense  charged,  and  prescribing  expulsion  aa  a  penalty,  and  with- 
out notice  and  hearing.  <tf  sudi  charge. 


Id. — FOBFEITUBE  OF  CHARTER — rRINCIPLES  INVOLVED — ^MODE  OF  NOTICE 

OF  Chabob  aitd  Heabiho.— The  same  principles  which  are  applicable 
to  the  expulsion  of  a  member  are  applicable  to  the  expulsion  of  the 
subordinate  association  and  Its  members,  and  the  forfeiture  of  its 

charter  and  property  by  a  superior  association.  If  there  is  no  pro- 
vision in  the  charter,  constitution,  or  bylaws  of  the  association  pre- 

scribins;  vicarious  service  of  notice  of  the  charge  and  hearing  thereof 
upon  its  officers  or  designated  agents,  jurisdiction  to  forfeit  tlie 
charter  am  only  be  acquired  by  personal  service  of  such  notice  upon 
tlw  members  of  the  subordinate  association. 

■ 

Id. — Citation  to  Former  Officers — Stipi  lation  for  Hearing — Juris- 
diction— De  Facto  Successors — Due  Process  of  Law. — The  serv- 
ice of  a  citation  to  the  accused  subordinate  grove  upon  its  former 
oiBcers,  whose  term  had  expired  eight  months  previoasly,  and  who 
did  no  other  act  after  abdicatinig  their  offices  than  to  acknowledge 
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stTvice  of  siicli  citation  and  stipulate  for  a  hearing  of  the  cliarge, 
after  their  places  had  lte«'n  tilled  hy  the  election  of  other  ollieer-, 
who  were  acting  as  such,  could  not  confer  jurisdiction  upon  the  grand 
grow  to  forfeit  the  diarter,  irrespective  of  the  VAlidity  of  the  elec- 
tion. Siieh  forfeiture  would  bo  without  due  proeese  of  law  m  to  the 
membori  claiming  to  be  the  grove,  who  were  represented  by  d$  faeto 
officere  of  their  ehoict,  to  whom  no  notice  of  hearing  was  given. 

iPw— Repbesbktation  Bbpou  Tual  CoimimB— Findixo— JuusDicriON 
HOT  Sbowit. — A  finding  that  a  person  named  appeared  before  the 
trial  committee  of  the  grand  grove  on  the  part  of  the  defendants, 

comprising  only  two  of  the  members  of  the  subordinate  grove,  under 
authority  given  alone  by  the  treasurer  defendant,  whose  authority 
to  bind  the  menihors  of  the  subordinate  grove  does  not  appear,  dws 
not  show  jurisdiction  in  the  grand  grove  to  forfeit  the  charter  of 
the  subordinate  grove. 

Id. — Request  fob  New  Committee — ^[istake  of  Name  in  Recobd — CJob- 
BEonoiv.— Where  it  is  not  denied  that  there  is  a  mistake  in  tha 
record  in  substituting  the  name  of  the  treasurer  defendent  for  that 
of  an  attorney  of  the  defunct  association,  who  appeared  in  the  grand 
grove  and  urged  the  appointment  of  a  new  committee,  the  appellate 
court  will  not  rest  its  decision  upon  the  fuli^e  statement  in  the  record 
which  niifht  be  corrected  upon  admission  of  the  respondent,  or  upon 
order  to  the  court  below,  or  upon  motion  in  that  court. 

Id. — JuRiSDicTiox  OF  Crand  Grove  Ovkb  Subject  Matter — Insi  ffi- 
CiENT  Charges. — Where  the  charges  in  the  written  accusation  of  the 
grand  grove  against  the  subordinate  grove  consisted:  1.  Of  a  mere 
general  chaige  that  the  offending  grove  had  violated  its  charter,  and 
had  refused  to  obegr  the  directions  and  laws  of  the  grand  grove;  and 
2.  Of  diarges  of  spedfic  acts  not  appearing  in  the  accusation  to  be 
violations  of  any  of  the  specific  provisions  of  the  cliarter>  constitu- 
tion, and  bylaws,  or  to  be  acta  of  the  subordinate  grove  as  distin- 
guished from  acts  of  its  members — no  jurisdiction  is  shown  over 
the  i^ubject  matter  of  any  offense  whicii  could  justify  a  forfeiture  of 
the  charter. 

Td. — Forfeiture  Without  Due  Process  of  Law. — A  forfeiture  of  the 
charter  and  property  of  the  subordinate  grove  by  the  grand  grove, 
without  Buffidei^  specification  of  diarges  to  Aow  jurisdiction  over 
tho  subject  matter,  and  without  sufficient  notice  of  hearing  to  bind 
the  members  of  the  subordinate  grove,  is  in  violation  of  the  con- 
stitutional provision  that  no  one  shall  be  deprived  of  property  with 
out  due  process  of  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 

City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.  J.  C.  B.  Hebbard,  J  udge. 
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The  facta  are  stated  in  tlie  opinion. 

Fitzgerald  &  Abbott,  for  Appellant 

A.  B.  Hunt»  for  Grand  Grove,  Respondent. 

Louis  F.  Dunand,  for  Garibaldi  Grove^  and  John  H.  Knar- 

ston,  Eespondents. 

SMITH,  C. —  Appeal  from  judgment  for  plaintiff  against 
defendant  Duchein,  and  from  order  denying  motion  for  new- 
trial. 

The  plaintiff  is  a  oorpoialion  oiganised  under  the  laws  of 
this  state.  The  defendant,  the  Garibalid  Grove,  was,  on  and 
before  June  22,  1893,  a  subordinate  unincorporated  associa- 
tion, organized  under  charter  from  the  plaintiff;  but  on  that 
date,  by  a  vote  of  the  Grand  Grove,  at  the  annual  session  held 
in  San  Francisco  for  the  year  1893,  a  resolution  was  passed 
whereby  the  Garibaldi  Grove  was  declared  "dissolved,  and 

 the  charter  and  all  property  of  said  Garibaldi  Grove 

 forfeited  to  the  Grand  Grove,"  etc.  At  that  date  the  de- 
fendant Duchein  wa^  the  treiisurer  of  the  Garil)aldi  Grove, 
and  as  such  had  in  his  custody  the  sum  of  nine  hundred  and 
fifty-four  dollars  and  fifteen  cents,  the  property  of  the  grove; 
and  the  suit  was  brought  May  21, 1895,  to  recover  judgment 
against  him  for  this  money. 

No  reUef  was  demanded  or  given  against  the  defendant  as- 
sociation. Nor  is  it  explained  why  it  was  desirable  or  how  it 
was  possible  to  make  an  association,  which,  according  to  the* 
allegations  of  the  oomplaint^  had  been  dissolved,  a  party  to 
the  suit.  Yet  this  defunct  association  is  not  onlv  made  a 
party,  but  appears  as  though  living,  and  files  an  answer  in  the 
lower  court  praying  for  judgment  in  favor  of  the  plaintiff 
— thus  presenting  the  case  of  a  deceased  party  coming  into 
court  to  participate  in  a  contest  as  to  the  disposition  of  its 
estate,  and  at  the  same  time  asking  an  adjudication  of  its 
own  decease.  Hie  error,  however,  though  grotesque,  is  im- 
material, and  is  referred  to  simply  for  the  purpose  of  clearing 
the  case  of  an  unnecessary  complication.  The  suit  is  merely 
a  suit  against  the  defendants  Duchein  and  Knarston,  who  are 
to  be  regarded  as  the  only  defendants. 
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The  sole  question  in  the  case  is  as  to  the  validity  of  the 
resolution  of  the  Grand  Grove  declaring  a  diflsolution  of  the 
Garibaldi  Giove  and  a  forf eitora  of  its  property  to  itaelf.  If 
thai  was  valid  the  plainti£F  was  OQtiiled  to  leoover  from 

Duchein  the  amount  held  by  him  as  treasurer  at  the  time  of 

the  dissolution;  otherwise  not. 

It  is  indeed  claimed  by  Duchein  that  between  the  date  of 
the  alleged  disBolution  and  March  23,  1896,  he  paid  out  as 
tfeasurer,  and  under  the  direction  of  the  Garibaldi  Grove 

(for  lawyers'  fees  and  cost  in  previous  suit — reported  in 
Grand  Orove  etc.  v.  Garibaldi  Grove  etc.,  105  Cal.  219),  the 
sum  of  seven  hundred  and  eighty-one  dollars,  and  on  that 
date  tamed  the  balance  over  to  his  suooessor;  and  it  is  sub- 
mitted by  his  counsel  'that  Mr.  Duchein  ought  not  to  be 
compelled  to  pay  these  amounts  twice."  But  if  the  dissolution 
of  the  grove  and  the  forfeiture  of  its  property  to  the  Grand 
Grove  be  vahd,  such  must  be  the  result. 

The  principles  of  law  governing  the  decision  of  the  ques- 
tion involved,  may  be  thus  summarised:  ''There  is  no  dis- 
tinction in  principle  between  expelling  a  iiiember  from  a 
^subordinate  grove  and  revoking  the  charter  of  the  grove  it- 
self."  {Orand  Grove  etc.  v.  Oaribaldi  Grove  etc.,  supra,) 

Associations  of  this  character  axe  not  bodies  politic  or  cor- 
porations; nor  are  they  recognised  by  the  law  as  persons. 
They  are  mere  aggregates  of  individuals  called  for  conven- 
ience, like  partnerships,  by  a  common  name.  Such  associa- 
tions cannot,  therefore,  acquire  or  hold  property,  though  of- 
ten said  to  do  so.  All  the  property  said  to  belong  to  it  is  in 
fact  the  property  of  its  members  and  each  man's  share  of  it  is 
his  own  private  property  and  equally  protected  by  the  funda- 
mental laws.  (1  Bacon  on  Benefit  Societies,  sec.  27.)  For 
the  same  reason  such  associations  cannot  sue  or  be  sued.  In 
suits  where  they  are  apparently  parties,  the  real  parties  are 
the  membeis  of  the  association,  who — as  in  the  case  of  part- 
nenhips — are  sued  by  the  company  name. 

Associations  of  this  kind  are  not  vested  with  the  right  of 
expulsion  by  the  general  law  of  the  land,  but  by  the  agree- 
ment of  the  members  as  expressed  in  the  charter,  constitu- 
tioD,  and  by-laws  of  the  association.  To  these  and  to  legis- 
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lation  subsequently  to  be  enacted,  every  member  assents 
in  joining  the  association.  (1  Bacon  on  Benefit  Societies,  sees. 
04,  81.)  There  thus  arises  a  special  law  resting  on  the  agree- 
ment of  the  membeiB  and  binding  on  them;  and  in  this,  and 
not  in  the  general  law,  is  to  be  found  the  source  of  the  power 
of  expulsion.  Hence  it  is  said:  ''The  rights  of  the  members 
of  these  associations  rest  in  contract,  and.... can  only  be 
divested  in  the  manner  provided  in  the  contract."  (1  Bacon 
on  Benefit  Societies,  sec.  104.) 

It  follows — ^unless  in  the  case  of  conduct  subversive  of  the 
fundamental  objects  of  the  association,  with  which  in  this 
case  we  have  no  concern — that  no  member  can  be  expelled, 
and  thus  deprived  of  his  share  of  the  property  of  the  associa- 
tion, unless  for  violation  of  some  explicit  provision  of  the 
law  of  the  associating  creating  the  oliense  with  which  he  is 
charged,  and  prescribing  expulsion  as  the  penalty.  (Otto  v. 
Journeymen  Tailors*  etc.  Union,  75  Cal.  314.^)  To  justify 
expulsion  there  must,  therefore,  be  a  written  charge,  in  the 
nature  of  an  indicament  or  information  referring,  either  ex- 
pressly or  by  implication,  to  the  juirticular  provision  of  the 
law  violated  and  describing  some  specific  act  or  acts  as  con- 
stituting the  off'ense.  {Grand  Grove  etc.  v.  Garibaldi  Grove 
etc.,  mpra;  1  Bacon  on  Benefit  Societies,  sec  103;  Hiischl's 
Law  of  Fraternities,  sec.  13,  p.  13.) 

The  party  accused  must  also  have  due  notice  of  the  trial  of 
the  chargo.  and  an  opportunity  of  being  heard  in  his  defense 
{Grand  Grove  etc.  v.  Garibaldi  Grove  etc.,  mpra);  and  "if 
no  other  method  of  notice  is  prescribed  by  the  by-laws,  it 
must  be  served  personally"  (1  Bacon  on  Benefit  Societies,  sec. 
101) — i.  e.,  where  the  proceeding  is  against  the  association 

— on  the  members,  for  they  alone  are  the  parties  to  the  suit 
They  may,  however,  where  the  constitution  or  by-laws  of  the 
association  so  provide,  be  served  vicariously  by  notice  on  cer- 
tain officers  or  agents  designated  by  them  for  the  purpose. 
But  service  of  th^  kind  is  good  only  by  virtue  of  the  agree- 
ment of  the  members  as  thus  expressed,  and  would  otherwise 
be  void. 

The  above  rules  apply  not  only  to  the  action  of  a  subord- 
inate association  in  expelling  a  member,  but,  a  fortiori,  to  a 

t  7  Am.  St.  Rep.  156. 
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superior  ikf^ociation  that  assumes  to  exercise  the  power  of 
expulsion  over  the  subordinate  association  or  its  members. 
(1  Bacon  on  Benefit  Societies,  sees.  104, 116,  subd.  4.)  In 
either  case,  in  a  proceeding  for  expulsion,  the  society  exer- 
cising the  power  acts  in  a  quari  judicial  character  and  must 
confine  itself  to  the  powers  vested  in  it  (Otto  v.  Journeymen 
Tailors'  etc.  Union,  aupra)  ;  and,  as  in  all  cases  of  inferior 
tribunals,  its  jurisdiction  must  afi^rmatively  appear. 

Applying  these  principles  to  the  present  case,  it  is  manifest 

that  the  proceedin^^  against  llic  tJaribaldi  (irove  were  with- 
out jurisdiction,  t  illu'r  of  the  subject  matter,  or  of  the  parties, 
and  were  therefore  wholly  void. 

1.  The  claim  of  jurisdiction  over  the  person  of  the  accused 

association,  or  rather  over  the  persons  of  its  members,  must 
rest  on  the  written  ack nowlt'tlgincnt  of  service  of  {ho  citaliou, 
appearing  in  the  record,  signed  "C.  Clivio,  Last  Noble  Arch," 
'*J.  Moresi,  Last  Secretary.''  The  terms  of  these  gentlemen 
had  expired  some  eight  months  prior  to  the  date  of  the  al- 
leged service ;  and  even  before  the  expiration  of  their  terms 
they  had  ceased  to  attend  the  meetiuf^s  of  the  grove  and  had 
avowedly  withdrawn  from  (wt^rcisin^  tlieir  otVicial  fiuiction^i 
— the  signing  of  the  acknow  ledgment  being,  in  fact,  tlieir  tirsl 
o£Bcial  act  subsequent  to  their  abdication  of  their  offices.  In 
the  meanwhile,  other  officers  had  been  elected  by  those  mem- 
bers of  the  grove  who  continued  to  hold  meetings;  and  these 
officers,  at  the  time  of  the  alleged  service,  were  claiming  to 
be,  and  were  acting  as,  the  official  representatives  of  the  grove. 
Their  elections,  it  is  indeed  claimed,  were  irregnlar  and 
void.  But  it  cannot  be  determined  from  the  record  whether 
this  was  so,  or  the  contrary;  and  on  this  point  the  burden  of 
proof  was  on  the  plaintiff.  But  however  this  may  be,  the  fact 
is  indisputable  that  at  the  time  of  the  proceeding,  there  was 
a  (h  facto  association,  consisting  of  members  of  the  grove, 
claiming  to  be  the  grove,  and  represented  by  its  de  facto 
officers.  And  under  tlu>e  circumstances  it  wius  not  consistent 
with  good  faith  for  the  Grand  Grove  to  serve  Clivio  and 
Moresi  as  representatives  of  the  Garibaldi  Grove  and  its  mem- 
bers, or  for  them  to  acknowledge  service,  and  to  stipulate  for 
inunediate  trial,  on  their  behalf.  For  the  effect  of  thus  pro- 
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(ceding  was  to  deprive  the  members  of  the  grove  in  opposi- 
tion, and  claimed  to  be  recalcitrant,  of  the  opportunity  to  be 
heard,  and  thus  to  deprive  them  of  their  shares  of  the  prop- 
erty of  the  association  without  due  process  of  law.  And  sudi, 

manifestly,  was  the  purpose  of  the  proceeding. 

But  apart  from  these  considerations,  and  assuming  that 
Olivk)  and  Moresi  were  the  offioeis  of  the  association^  there 
was  no  evidence  of  any  provision  of  the  charter,  constitution, 
or  by-laws  of  the  association  prescribing  vicarious  service  on 
them  or  authorizing  them  to  accept  service.  Hence  jurisdic- 
tion could  be  acquired  only  by  personal  service  on  the  mem- 
bers (1  Bacon  on  Benefit  Societies,  sec.  101} ;  and  there  is  no 
pretense  of  such  service. 

Much  stress,  however,  is  laid  on  the  finding  of  the  court 
that  Mr.  Lovie  "api)eared  before  [the  trial]  committee  on  the 
part  of  said  defendants/'  and  it  is  claimed  that  jurisdiction 
was  thus  acquired.  But  the  finding  refers  only  to  the  de- 
fendants in  this  action,  and  cannot' be  construed  as  referring 
to  any  other  members  of  the  a^^^ociation.  And  it  also  appears 
from  the  findintj  that  the  only  authority  exercised  or  claimed 
by  Mr.  Lovie  was  the  authority  given  him  by  Duchein; 
whose  authority  does  not  appear. 

In  this  connection  it  will  be  proper  to  refer  to  a  controversy 
as  to  the  record  between  the  attorneys  of  the  respective 
parties.  It  is  claimed  by  respondent's  counsel  that  the  trial 
committee  was  appointed  on  the  motion  of  Mr.  Duchein; 
and  in  su})])<>rt  of  this  contention  there  is  quoted  in  his  brief 
the  following  passage  from  the  statement:  "The  next  day 
Mr.  Duchein  came  into  the  session  of  the  Grand  Grove  and 
urged  the  appointment  of  a  new  committee,''  etc.  On  the 
other  hand,  it  is  claim  by  i^pellanfs  counsel  that  in  the  re- 
porter's transcript  of  the  testimony  the  name  of  **l>unand" 
(who  appears  in  this  case  as  the  attorney  of  the  defunct  asso- 
ciation) was  written,  and  the  name  of  ''Duchein"  was  in- 
advertently substituted  for  his  in  the  statement ;  and  in  sup- 
port of  this  daim  the  certificate  of  the  court  below  to  that  ef- 
fect is  filed  in  his  court.  Nor  is  the  fact  disputed  by  the  re- 
«I>ondent's  attorney,  who  simply  claims  that  the  defendant 
l^uchein  cannot  be  allowed  to  impeach  hisown  record.  But  the 
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counsel  is  mistaken  in  sapposing  that  it  would  be  to  trifle 
with  the  law,  or  to  insult  the  intelligence  of  the  court  to 

jirgiie  the  point.  The  method  of  bringing  the  error  to  the 
attention  of  the  court  was  irregular,  but  the  court  would 
be  unwilling  to  rest  its  decision  upon  nn  alleged  fact  known 
to  it,  and  apparently  to  the  counsel  on  both  sides,  to  be  false. 
Nor  are  the  resources  of  the  law  so  defective  as  to  require  it 
to  do  so.  The  fault  in  the  record  could  readily  be  cured  by 
the  admission  of  the  respondent's  attorney ;  and  the  duty  of 
making  such  admission  was  imposed  upon  him  by  the  pro- 
-visions  of  section  282  of  the  Code  of  Civil  Procedure,  and 
especially  by  those  of  subdivisions  3  and  4.  Or,  failing  such 
admission,  the  record  could  be  amended  in  the  court  below; 
and  such  amendment,  if  the  fact  were  material,  would  be 
<iire(  ted  by  this  court. 

2.  With  reference  to  the  jurisdiction  of  the  Grand  Grove 
<|fver  the  subject  matter  of  the  proceeding,  the  case  is  no  bet- 
ter. The  charges  against  the  Garibaldi  Grove,  as  they  ap- 
pear in  the  written  aoeusati<m,  are  of  two  kinds— the  one  con- 
sisting of  the  general  charge  that  the  offending  grove  ''had 
violated  the  terms  of  its  cjiarter,"  and  ''had  refused  to  obey 
the  directions  and  laws  of  the  Grand  Grove,''  etc. ;  the  other, 
of  charges  of  speciflc  acts  that  do  not  appear  to  be  violations 
of  any  of  the  provisions  of  the  charter,  or  of  the  constitution 
or  by-laws  of  the  Grand  Grove,  or  even  to  be  acts  of  the  Gari- 
baldi Grove,  as  distinguished  from  the  actvS  of  its  members. 
There  was,  therefore,  no  offense  charged  against  the  accused 
association,  or  at  least  no  offense  justifying  forfeiture.  And 
the  finding?  of  the  trial  committee  are  equally  defective. 

On  both  grounds,  therefore,  the  case  comes  clearly  under 
the  constitutional  provision  that  no  one  "shall  be  deprived 
of  ...  .  property  without  due  process  of  law."  (Const., 
art  I,  see.  IS;  U.  S.  Const.,  art.  XIV,  sec.  1.) 

I  advise  that  the  judgment  and  order  denying  a  new  trial 
be  reversed  and  the  cause  remanded,  with  directions  to  the 
«ourt  below  to  sustain  the  demurrer  to  the  complaint. 

Gray,  C,  and  Haynes,  C,  oonciimd. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg-? 
ment  and  order  denying  a  new  trial  are  reversed  and  the 
cause  remanded,  with  directions  to  the  court  below  to  sustain 
the  demurrer  to  the  complaint 

Temple,  J.,  Harrison,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 


[Sao.  No.  615.  Department  Two. — September  27,  1900,] 

COUNTY  OF  SUTTER,   Respondent,  v.  MARY  J.  Mc- 

GRIFF  et  al.,  Appellants. 

AcfnoH  BY  Oounrt— >PuAjnwo— SmjB  or  Naicx — Cxbtai:«tt. — ^An  ac- 
tion by  a  county  is  properly  brought  by  styling  the  name  of  the 
plaintifT  as  "The  county  of"  the  name  specified;  and  the  6(miplaint 
is  not  subject  to  a  demurrer  for  vnoertainty  in  so  styling  the  comity 
plaintiff. 

• 

Id. — Causes  of  Action  not  Separately  Stated — Demurrer — ^^OTIO^'. — 
That  several  causes  of  action  are  not  separately  stato<l  in  the  com- 
plaint is  not  ground  of  demurrer,  but  the  objection  should  be  taken 
advantage  of  by  motion  that  they  be  severed  and  separately  pleaded. 

Id. — Sufficiency  of  Fiin>ma — B^xbenck  to  CoiiPLAiNx. — A  finding 
that  all  of  the  allegations  of  the  complaint  are  true  is  a  sufficient 
finding  upon  the  issues  raised  thereupon. 

Id;— AcilON  TO  CONDEVN  LA.ND8  FOB  HlQHWAT— EVIDKNOB— PBIMA  FaCUC 

GasB— Oath  of  ViBwna— Bubdbn  or  Pfio<ir.^I]i  an  aetion  by  a 
county  to  condemn  lands  for  a  public  highway,  if  a  prima  facie 
case  is  made  by  the  requisite  evidence  in  proper  form,  it  is  not  in- 
cumbent upon  the  county  in  the  first  instance  to  prove  that  the 

viewers  took  the  required  oath  for  the  faithful  discharge  of  their 
dutiesj  but  the  burden  is  upCn  the  defendant  to  disprove  it. 

Id. — Obdeb  SBTTmo  Apabt  Daicaois  Absbsbbd — DESioNAiioir  or  Foin>, 
An  order  by  the  superN'isora  that  the  amount  of  damages  assessed 
and  awarded  be  set  apart  ib  the  treasniy  of  the  county  "out  of  the 
proper  fund,"  to  be  paid  in  ncoordance  witli  tlio  law,  is  sufficient. 
It  need  not  specify  the  particular  iund  from  which  the  mon^s  were 
to  be  drawn. 
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Ibw— OoMPiiAifai  With  Oidib— Fboov  X8Sbntx4l— PmncFTEOir.— The 
emmij  mnit  prove  eompliaiue  witli  the  order  of  the  raperriaon  by 
the  treasurer,  and  that  the  numcgrs  awarded  aa  damages  were  in 
fact  sequestered  in  the  treasury,  and  were  available  for  oompenaating 
the  owners  of  the  land ;  and  the  absence  of  sudi  proof  cannot  be  sup- 
plied by  a  presumption  that  offieial  duty  was  regularly  performed. 

In. — Tendeb  of  Compensation — Compliance  With  Law — Failure  of 
Proof. — The  requisites  of  the  tender  of  compensiition  prescribed  l»y 
the  law  must  be  strictly  complied  with;  and  in  the  absence  of  proof  of 
compliance  by  the  treasurer  with  the  order  of  the  supervisors  it  must 
be  held  that  the  county  failed  to  make  its  tender  and  to  keep  it 
good. 

APPEAL  from  an  order  of  the  Suj)erior  Court  of  Sutter 
County  denying  a  new  trial.  £.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Forbes    Dinsiuore,  aiid  K.  S.  Mahon,  for  Appellants. 

A.  C.  McLaughlin,  and  M.  E.  Sanborn,  for  Respondent. 

HENSHAW,  J. — ^This  action  was  brought  by  the  county 
of  Sutter  to  condemn  certain  lands  for  a  public  highway, 
after  statutory  proceedings  bad  before  the  board  of  super- 
visors. The  cause  was  tried  without  a  jur\^  judgment  passed 
for  jilaintilf,  and  from  the  order  denying  them  a  new  trial 
defendants  appeaL 

Most  of  the  propositions  which  they  present  in  support 
of  their  appeal  may  be  briefly  disposed  of. 

1.  The  demurrer  to  the  complaint  for  uncertainty  and  un- 
inteiligibility  was  properly  overruled.  This  demurrer  was 
based  upon  the  ground  that  the  complaint  charges  in  th^ 
name  of  'The  county  of  Sutter,"  when  there  is  no  political 
•subdivision  of  the  state  bearing  such  designation,  and  the 
true  and  only  name  of  the  county  is  *'Sutter."  But  as  article 
VI,  section  6,  of  the  constitution  of  the  state  names  "The 
■counties  of  Yuba  and  Sutter,"  and  as  certificates  of  acknowl- 
edgment under  section  1189  of  the  Civil  Code  are  expressly 

Teqtdred  to  state  the  venue,  as  "state  of  ,  county  of 

 it  would  seem  that  this  contention  does  not  even 

merit  the  notice  which  has  thus  been  given  it 
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2.  That  the  causes  of  action  were  not  separately  stated  Id 
the  oomplaint  was  not  ground  of  demurrer,  but  should  have 
been  taken  advantage  of  by  motion  to  sever  and  separately 
plead  them.  (Fraser  v.  Oakdak  Lumber  etc.  Co.,  73  Cal. 
ISS;  Bernero  v.  South  British  and  Nat.  Ins.  Co.,  65  Cal.  36Gj 
City  Carpet  etc.  Works  v.  Jones,  102  Cal.  506,  510.) 

3.  The  court  found  thai  all  of  the  allegations  of  the  oom- 
plaint were  true.  This  was  a  sufficient  finding  upon  the  is- 
sues.   (Moore  v.  Clear  Lake  Water  Works,  68  Cal.  146.) 

4.  The  description  of  the  land  sought  to  be  eondeinuedy 
set  forth  in  the  complaint  and  in  the  iindings  of  the  oourty. 
was  sufficiently  explicit. 

5.  In  County  of  Siskiyou  v.  Oamlich,  110  Cal.  94,  the  rule 
of  evidence  governing  cases  such  as  this  is  laid  down.  Thi» 
rule  is  repeated  with  approval  in  County  of  Sonoma  v.  Cro- 
zier,  118  Cal.  680.  It  is  there  said:  "To  make  out  a  prima 
facie  case,  it  was  only  incumbent  upon  the  plaintiff  to  prove- 
the  presentation  of  a  regular  petition  to  the  board  of  super- 
visors, with  a  good  and  sufficient  bond,  the  record  of  the 
Ijoard  showing  the  appointment  of  viewers,  the  report  of  the 
viewers  in  proper  form,  and  its  approval,  the  assessment  of 
damages,  and  the  setting  apart  out  of  the  proper  fund  of  the 
money  awarded  to  the  defendant^  his  refusal  for  ten  days  U> 
accept  the  same,  and  the  order  to  commence  the  suit  for  con- 
demnation." Under  this  rule,  if  the  requisite  evidence  in 
proper  form  is  presented,  a  primu  facie  case  for  condenma- 
tion  is  established,  and  it  is  incumbent  upon  the  defendant 
to  disprove,  and  not  upon  the  plaintiff  in  the  first  instance 
to  prove,  that  the  viewers  in  fact  took  the  required  oath  for 
the  faithful  discharge  of  their  duties. 

6.  In  the  case  at  bar,  there  were  shown  the  presentation  of 
a  regular  petition  to  the  board  of  supervisors,  with  a  good 
and  sufficient  bond,  the  record  of  the  board  showing  the  ap- 
pointment of  viewers,  the  report  of  the  viewers  in  proper 
form,  and  its  approval  by  the  board,  and  the  assessment  of 
damages.  Proof  wiis  made  that  the  board  of  supervisors  or- 
dered that  the  amount  of  damages  a&scssed  and  awarded  be 
set  apart  in  the  treasury  of  the  county  "out  of  the  proper 
fund,"  to  be  paid  in  accordance  with  the  law.  This  order  was- 
sufficient    It  was  not  incumbent  upon  the  supervisors  i:t 
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making  their  order  to  specify  the  particular  fund  from  which 
the  moneys  were  to  be  drawn.  (Babeoek  v.  Ooodrieh,  47 
Oal.  488,  509;  White  v.  Hayden,  126  Cal.  621.) 

7.  The  evidence  of  the  plaintiff  wholly  failed  to  show  any 
compliance  with  the  order  of  the  board.  It  failed  to  show 
whether  the  moneys  awarded  as  damages  were,  in  fact,  se- 
questered in  the  treasury,  or  whether  there  were  any  iuoih\\>! 
available  for  the  purpose  of  compensating  the  owners  of  ilm 
land.  This  absence  of  proof  is  admitted  by  respondent,  but 
it  is  said  that,  under  the  presumption  that  official  duty  has 
been  regularly  performed,  it  will  be  presumed  that  the  treas- 
urer did,  in  fact,  set  aside  from  the  proper  funds  the  requisito 
amount  of  moneys  under  the  order  of  the  board  of  super- 
visors. But  the  presumption  as  to  the  perfonnance  of  official 
duly  cannot  save  this  point,  for  the  following  reason :  The 
statutory  provisions  relative  to  this  matter  provide  a  special 
form  of  tender  which  must  be  made  to  the  land  owner  before 
suit  in  condemnation  may  be  begun.  It  is  essential,  since 
the  law  has  prescribed  it,  that  the  requisites  of  such  tender 
shall  be  strictly  complied  with.  In  effecting  the  tender  it  is 
required  that  the  amount  of  money  shall  be  absolutely  set 
apart  in  the  treasury  and  held  for  the  full  period  of  ten  day», 
subject  to  the  demand  of  the  rightful  owner  of  the  land. 
Unless  this  is  done,  and  is  shown  to  have  been  done,  the  coun- 
ty's right  of  action  does  not  arise,  since  the  statute  has  seen 
tit  to  make  this  tender  a  prerequisite  to  that  right.  Indulg- 
ing, then,  to  its  fullest  extent,  Uie  presumption  as  to  the  per^ 
foimanoe  of  official  duty,  it  may  be  presumed  that  the  treas- 
urer did  all  that  was  in  his  power  to  conii>ly  with  the  order 
nf  the  board  of  supervisors;  but  no  presumption  can  be  in- 
dulged in  to  the  effect  that  at  the  time  of  the  order  there 
was  actually  money  in  the  proper  fund  sufficient  and  avail- 
able for  the  indicated  purposes.  In  the  absence  of  this  proof 
it  must  be  held  that  the  county  failed  to  comply  with  (he 
law  in  making  its  tender  and  keeping  it  good. 

And  for  this  reason  the  order  appealed  from ^ must  be  re- 
vened  and  the  cause  remanded. 

Temple,  J.,  and  McFarland,  J.,  concurred. 
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[L.  A.  No.  889.  Depttrtuwiit  TwOd— fleptonte  tt,'  1900.] 

ESCONDIDO  HIGH  SCHOOL  DISTRICT  OF  SAN 
DIEGO  COUNTY,  Respondent^  v.  ESCONDIDO  SEM- 
INARY  OF  UNIVERSITY  OF  SOUTHERN  CALI- 
FORNIA et  al.,  Appellants. 

iBBiGATioN  Act — ^Tax  Deed — Validity  of  Assessment — Misnomer. — 
Under  section  32  of  the  irrigation  act  of  1887,  providing  that 
"when  land  is  sold  for  assessments  correctly  imposed,  as  the  prop- 
erty of  a  particular  person,  no  misnomer  of  the  o\s'ner,  or  sup- 
posed owner,  or  other  mistake  relating  to  the  ownership  thereof 
effects  the  sale  or  renders  it  Toid  or  voidable/'  as  aeieBtment  made 
1^  an  irrigation  district  to  the  ''Esoondido  Seminary,"  instead  of 
the  "regents  of  the  Esoondido  Seminary,"  is  not  invalid,  and  can- 
not vitiate  a  tax  deed  made  thereunder. 

Id.- 'Constitutional  Law — Special  Lkgislation. — Section  32  of  tlu- 
irrigation  act  is  not  unconstitutional,  as  being  special  legislation, 
but  is  a  general  law,  applying  equally  to  all  persons  embraced  in 
a  class  founded  upon  a  proper  distinction. 

Id.— Tax  Deed  as  Evuwkok— OoNanrunoNAL  ^  Qubstkut— Oonrsisuc- 
HON  OF  Statctb.— The  qiiesUon  as  to  the  oonstitntiooaUty  ol  sub- 
division 7  of  section  30  of  the  irrigation  act  of  1887,  maldog  the 
tax  deed  conclusive  evidoice  of  the  regularity  of  all  the  proceed- 
ings from  the  assessment  to  the  deed,  is  independent  of  the  prior 
provisions  of  the  section  making  the  deed  prima  facie  evidence  of 
seven  specially  enumerated  facts,  corresponding  to  those  enumer- 
ated in  section  378G  of  the  Political  Code;  though  it  seems  that 
the  subdivision  may  be  reasonably  construed  as  referring  to  pro- 
ceedings other  than  those  as  to  which  the  deed  is  made  prima  facie 
evidence,  so  as  to  relieve  it  from  constitutional  objection. 

Id.— A68B8SMBRT  VO  PaT  AinXUAL  IKTBSKST— BtSOBRIOir  OF  IKlBBC- 

TDB8. — Section  22  of  the  irrigation  act,  providing  that  '*tbe  board  of 
directors  shall  levy  an  assessment  suilleient  to  raise  the  annual 
interest  on  the  outstanding  bonds,"  does  not  confine  their  power  of 
assessment  to  the  exact  amount  of  the  intereet,  but  allows  them  a 
reasonable  discretion  in  the  matter. 

Id.— Pbolohged  Bffobt  nr  CJoulbctiow — Suoht  Bxom— Vauditt  or 
Tax  Dbid.— The  collection,  after  prolonged  effort  for  fbur  years, 
of  a  sum  a  few  hundred  dollars  in  czcees  of  fifteen  thousand  dol- 
lars required  to  be  raised  by  an  assessment  to  pay  the  annual  in- 
terest, does  not  show  an  abuse  of  discretion  of  the  directors  in 
levying  the  assessment,  and  cannot  render  invalid  a  tax  deed  based 
upon  the  assessment. 
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— Recital  jy  Deed  of  CERnriCATE   of  Sale — ^Appeal — DErmrifK 

Record — Presumption.— If  tho  tax  deed  is  not  printed  in  the  record 
upon  appeal,  it  must  l>e  presumed  in  favor  of  the  judpraent  that  the 
deed  correctlj-  rt-oitdl  the  certificate  of  sale  aa  required  under  the 
act  of  1887;  and  a  tlaim  that  the  tax  deed  offered  in  evidence  is 
void  for  failure  to  make  such  recital  cannot  be  sustained.  The  ap- 
pellante  must  afiirmativelj  make  error  to  appear. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  now  trial.  J.  W. 
Hughes^  Judge. 

The  facts  are  elated  in  the  opinion  of  the  court. 

Parrish  &  Mossholder,  and  Cochran  &  WiUiams,  for  Appel- 
lants. 

F.  P.  WiUard,  and  Withington  &  Carter,  for  Bespondent. 

THE  COURT.— Action  to  quiet  title  to  block  340  in  the 
city  of  Esoondido,  Sun  Diego  county.  Plaintiff  had  judg- 
menty  from  which  and  from  the  order  denying  motion  for 
new  trial  this  appeal  is  prosecuted.  Theie  aie  numerous  de- 
fendantSy  but  the  appeal  is  by  the  regents  of  the  Escondido 
ijeminary  and  by  the  University  of  Southern  California  only. 

Plaintiff  and  defendants  (regents)  claim  title  through  a 
•common  sooroe,  to  wit,  £scondido  Land  and  Town  Compay, 
whose  former  ownership  all  parties  concede.  Defendants' 
deed  from  this  company  is  dated  September  18,  1886,  and 
the  plaintiff's  deed  is  dated  February'  20,  1897,  by  quitclaim. 
Plaintiff  also  claims  under  a  tax  deed  by  the  collector  of  the 
Escondido  Irrigation  District  in  said  county,  to  H.  W.  Put- 
jiam,  dated  March  3,  1896,  for  an  assessment  made  in  1894. 
Putnam  conveyed  the  premises  to  plaintiff  by  deed  dated 
January  8,  1897. 

Plaintiff  offered  in  evidence  the  tax  deed  between  William 
.Becker,  collector  of  the  Escondido  Irrigation  District,  first 
party,  and  H.  W.  Putnam,  second  party,  purporting  to  con- 
vey block  340  in  question.  The  entire  deed  is  not  in  the 
record,  but  the  following  recital  from  it  appears:  "That  said 
property  was  assessed  in  the  year  A.  D.  1894,  for  the  year 
1894,  at  $11,200,  to  the  Escondido  Seminary,"  by  the  assessor 
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of  said  district  and  a  tax  levied  thereon  in  1894,  by  the  di- 
rectors  of  the  district^  **for  the  poipoee  of  raising  money  U> 
pay  the  annual  interest  for  the  year  1894  on  the  outstanding 

bonds  of  said  irrigation  district;  that  said  tax  was  not  paid, 
and  that  on  the  twenty-first  day  of  February,  1895,  said 
collector  sold  said  property  for  said  unpaid  tax  to  said  Put- 
nam, which  deed  was  signed  by  William  Becker,  collector  of 
the  Esoondido  Irrigation  District'^  Defendants  objected  to 
the  admission  of  the  deed  on  the  ground  that  it  was  incom- 
petent and  immaterial  for  the  reason  that  there  was  no  evi- 
dence that  certain  enumerated  provisions  of  the  act  of  March 
7, 1887  (Stata.  1887,  p.  29),  had  been  complied  with.  These 
requirements  are  found  in  sections  20,  24,  25,  27,  and  28  of 
the  act  and  relate  to  the  various  steps  to  be  taken  in  levying 
and  collecting  assessments,  publication  of  delinquent  lists, 
duty  of  the  collector  to  do  certain  thinL^s  before  issuing  any 
certihcate  of  sale,  etc.  Section  30  provides  that:  "The  mat- 
ter recited  in  the  certificate  of  sale  must  be  recited  in  the 
deed,  and  such  deed  duly  acknowldged  or  proved  is  prima 
facie  evidence"  (then  follow  seven  paragraphs  setting  forth 
certain  facts  as  to  which  the  deed  is  prirna  facie  evidence)  ; 

"7  such  deed  ....  is  ...  .  conclusive  evidence 

of  the  regularity  of  all  the  proceedings  from  the  ivssessment 
by  the  assessor,  inclusive,  up  to  the  execution  of  the  deed. 
The  deed  conveys  to  the  grantee  the  abeolute  title  to  the  lands 
described  therein  free  from  all  encumbrances,"  etc.  The 
court  properly  overruled  defendants'  objection,  holdmg  that 
as  to  these  seven  requirements  the  deed  is  prima  facie  evi- 
(b'Tico  of  the  matters  referred  to  therein,  and  not  conclusive. 
Defendants  introduced  certain  evidence  as  to  the  assessment 
by  the  district.  The  collector  and  assessor  of  the  district  pro- 
duced the  original  assessment^book  and  rolls  of  the  Escondido 
Irrigation  District  for  the  year  1894,  and  especially  that  part 
of  said  assessment-roll  which  reads  as  follows:  ''Name  of 
person  to  whom  the  property  is  assessed,  1894,  Escondido 
JSeminary,  block  340.  Improvements  thereon,  brick  build- 
ing. Value  without  the  improvements,  $1,200.  Value  of 
improvements,  $10,000.  Total  value  of  the  property  after 
equalisation  by  the  board  of  directors,  $11,200.  Assessment 
for  bond  fund,  $311,36.  Special  assessment  for  purpose  of 
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paying  expense  of  organization,  including  salarieB  of  offioeia 

and  employees  $82.88.  Situated  in  the  city  of  Escondido, 
state  of  California."  This  evidence  was  offered  and  admitted 
for  the  purpose  of  showing  that  the  property  was  not  assessed 
to  the  party  in  whose  name  it  stood  of  record  at  date  of  assess- 
ment 

'  It  was  also  proved  that  the  annual  interest  to  be  raised  ou 

the  bonded  debt  of  the  district  was  $15,000  and  no  more,  and 
that  the  assessment  levied  for  that  year  was  in  excess  of  tliat 
amount  by  about  $300,  and  that  at  the  date  of  the  thai  the 
amount  received  by  the  treasurer  from  said  tax  levy  was  $15,- 
535.07,  ''exclusive  of  costs,  charges,  percentages  and  penal- 
ties." 

1.  Appellants  claim  that  the  tux  deed  is  void  because  the 
property  was  assessed  to  the  Escondido  Seminary  instead  of 
I  he  regents  of  the  Escondido  Seminary  as  they  daim  the  title 
then  stood. 

Section  18  of  the  act  (Stats.  1887,  p.  37)  provides  as  fol- 
lows: "The  assessor  must.  .  .  .assess  all  real  j)roi»erty  in  the 
district  to  the  persons  who  own,  claim,  have  the  possession  or 
control  thereof,  at  its  full  cash  value.  He  must  prepare  an 
assessment-book,  with  appropriate  headings^  in  which  must 
be  listed  all  such  property  within  the  district,  in  which  must 
be  specified,  in  separate  columns,  under  the  appropriate 
bead:  1.  The  name  of  the  person  to  whom  the  property  is 
iiaoossed.  If  the  name  is  not  known  to  the  assessor^  the  prop- 
t:rty  shall  be  assessed  to  'unknown  owners.' " 

Section  82  of  the  act  is  as  follows:  "When  land  is  sold  for 
assessments  correctly  imposed,  as  the  property  of  a  particular 
person,  no  misnomer  of  the  owner  or  supposed  owner,  or 

other  mistake  relating  to  the  ownership  thereof,  affects  the 
sale  or  renders  it  void  or  voidable." 

Appellants  cite  certain  cases,  decided  by  this  court,  hold- 
ing that  the  assessment  must  be  made  either  to  the  owner 
or  unknown  owners.  But  the  cases  cited  and  so  holding,  so 
far  as  we  can  discover,  were  commenced  either  prior  to  the 
umendment  of  1880,  found  in  section  3628  of  Uie  Political 
Code,  or  invr>]\  rd  tax  titles  originating  in  an  assessment  made 
prior  thereto.  Tho  amoidment  was:  "But  no  mistake  in  the 
name  of  the  owner  or  supposed  owner  of  real  property  shall 
render  the  assessment  thereof  invalid." 
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It  was  held  in  Lake  Ctmnty  v.  Sulphwr  etc.  Min.  Co.,  66 
Gal.  19,  where  the  question  arose  upon  an  assessment  made 
after  the  amendment,  that  "the  ascertainment  of  the  name  of 
the  owner  is  a  matter  with  respect  to  which  the  assessor  has 
discretionary  power,  and  bis  judgment  or  conclusion  in  re- 
gard to  it  is  final,  so  far  as  the  validity  of  the  tax  is  con- 
cerned." Again :  "It  is  not  a  defense  to  the  pa3rment  of  the 
taxes  upon  the  real  estate  that  the  assc.-sor  mistook  the  name 
of  the  owner  of  it."  In  Landregan  v.  Pcppin,  86  Cal.  122, 
the  owner  of  the  land  was  WilHam  Minto  and  the  assessment 
was  to  William  Minto  &  Co.,  and  it  was  held  that  the  assess^ 
ment  was  binding  upon  the  property  and  the  tax  deed  made 
under  it  was  valid.  (Citing  Lake  Cownty  v.  Sulphur  etc.  Min. 
Co. J  supra.)  This  latter  case  was  referred  to  in  Pearson  v. 
Creed,  69  Cal.  538,  and  in  Emeric  v,  Alvarado,  90  Cal.  444, 
and  although  the  point  now  before  us  did  not  arise  in  those 
cases,  the  Lake  county  case  seems  to  have  been  assumed  to 
state  the  law  correctly.  Gases  arising  in  states  where  a 
statute  similar  to  that  in  this  state  and  holding  as  ha^  been 
held  here,  are  cited  in  notes  to  section  277  of  Blackwell  on 
Tax  Titles.  (See,  also.  Black  on  Tax  TiUes,  sec  131.) 

According  to  the  evidence  in  the  present  case,  as  it  stood 
when  the  levy  was  made  under  which  the  tax  deed  was  ex- 
ecuted to  Putnam,  the  title  to  block  340  was  in  the  Escon- 
dido Land  and  Town  Company.  The  deeds  offered  in  evi- 
dence by  defendants  showed  a  conveyance  by  the  land  com- 
pany, by  trust  deed^  to  certain  trustees,  in  trust,  and  later  a 
conveyance  by  these  trustees  to  the  regents  of  the  Escondido 
Seminary.  It  is  immaterial,  so  far  as  the  question  now  under 
consideration  is  concerned,  who  was  the  owner  as  shown  by 
the  record.  The  assessment  was  not  invalid  because  made 
to  the  ''Escondido  Seminary"  instead  of  the  ''regents  of  the 
Escondido  Seminar^^" 

2.  Appellants  contend  that  subdivision  7,  section  30,  of  the 
act  of  1887,  mpra,  which  makes  the  tax  deed  "conclusive  evi- 
dence of  the  regularity  of  all  the  proceedings  from  the  assess- 
ment by  the  assessor,  inclusive,  up  to  the  execution  of  the 
deed,"  is  unconstitutional.  This  section  of  the  act  is  substan- 
tially the  same  as  sections  3786  and  3787  of  the  Pohtical 
Code,  relating  to  general  taxation,  and  the  first  seven  enum- 
erated facts  of  wldch  the  deed  shall  be  prima  facie  evidence 
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are  oc^ies  of  the  like  pTovuions  in  section  S786,  supra.  Part 

of  the  seventh  paragraph  of  the  act  of  1887  contains  substan- 
tially the  provision  of  section  3787,  supra,  except  that  the 
word  "other"  immediately  preceding  the  word  "proceedings" 
in  the  code  is  omitted  from  the  act  of  1887 ;  the  code  readd 
''all  other  proceedings/'  while  the  Wright  act  reads  ''all  the 
proceedings." 

It  wiis  held  here  in  Rollins  v.  Wright,  93  Cal.  395,  that 
there  was  no  valid  objection  to  the  code  provisions  for  rea- 
sons very  clearly  pointed  out  by  Mr.  Justice  Temple  in  the 
opinion.  If  it  were  necessary  to  pass  upon  the  question  in 
this  case,  it  might,  consistently  with  recognized  rules  of  con- 
.-tniction,  be  held  that  the  language  used  in  the  act  of  1887 
means  all  the  proceedings  other  than  those  as  to  which  the 
deed  is  made  prima  facie  evidence,  and  the  act  would  thus  be 
relieved  from  the  constitutional  objection  in  support  of 
which  appellants  cite  copious  authorities.  But  it  is  not  neo- 
o>sary  to  decide  the  question,  since  the  deed  was  prima  fade 
evidence  of  the  facts  enumerated  in  section  30  of  the  act 
( Cooper  V.  MiUer,  113  Cal.  238) ;  and  no  evidence  was  of- 
fered by  defendants  to  overcome  this  prima  facie  showing, 
except  in  the  particular  already  noticed  that  the  property  was 
not  assessed  to  the  owner,  and  in  the  one  other  particular 
next  to  be  considered. 

3.  Appellants  claim  that  the  assessment  was  in  excess  of 
the  requirements  for  which  it  was  made,  and  was,  therefore, 
invalid.  The  assessment  was  made  in  1894  for  the  purpose 
of  raising  $15,000,  and  no  more,  to  pay  the  annual  interest 
on  the  outstanding  bonds  of  the  Escondido  Irrigation  Dis- 
trict. The  evidence  showed  "that  at  the  date  of  the  trial  of 
this  action  there  had  been  collected  by  the  collector,  and 
received  by  the  treasurer  of  said  irrigation  district,  the  sum 
of  $15,835.07  of  the  said  tax  itself  levied  in  the  year  1894, 
as  Aforesaid,  by  said  irrigation  district,  exclusive  of  costs, 
charges,  percentages,  and  penalties." 

Section  22  of  the  Wri^t  act  provides:  ''The  board  of  di- 
rectors shall  levy  an  assessment  sufficient  to  raise  the  annual 
interest  on  the  outstanding  bonds,"  etc.  In  Hugheon  v. 
Crane,  115  Cal.  404,  it  was  said:  "The  phrase  'sufficient  to 
raise'  the  annual  interest  is  more  elastic  than  would  be  the 
phrase  to  the  amount  of  the  annual  interest,  and  must  be 
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held  to  authorize  the  board  of  diiectora  to  exercise  a  reason- 
able diacretion  in  determining  the  amount  to  be  levied" ;  and 
the  opinion  states  the  reasons  why  it  must  have  been  "in  the 

mind  of  the  legislature  that  the  assessment  might,  in  some 
instances,  be  not  fully  paid,"  which  reasons  justify  the  con- 
clusion *'that  it  was  not  intended  that  the  ajssessment  should 
be  the  exact  amount  of  the  interest"  After  four  years'  effort, 
it  sems  the  district  has  been  able  to  ooUeot  ^36.07  in  exoess 
of  the  amount  required.  There  is  no  evidence  beyond  this 
fact  that  the  levy  will  ever  produce  any  more.  We  see  no 
abuse  of  discretion  on  the  part  of  the  directors  in  this  show- 
ing. 

4.  Appellants  make  the  point  that  under  Uie  provisions  of 

section  30  of  the  act  of  1887  "the  matter  recited  in  the  oer- 

tifioate  of  sale  must  be  recited  in  the  deed,"  and  also  that 
section  27  provides  that  the  certificate  shall  state  the  amount 
paid  by  the  purchaser  for  the  property  sold,  and  shall  specify 

the  time  when  the  purchaser  will  be  entitled  to  a  deed ;  and 
it  is  claimed  that  the  tax  deed  offered  in  evidence  fails  to 
comply  with  these  statutory  requirements,  and  is  therefore 
void.  (Citing  several  California  cases.)  The  deed  is  not 
printed  in  the  record,  and  we  must  presume,  in  support  of 
the  judgment,  that  it  showed  the  above  facts.  If  it  did  not. 
appellants  should  have  so  shown.  Error  must  be  alhrma- 
tivcly  made  to  appear. 

5.  Appellants,  for  the  first  time,  in  their  reply  brief  claim 
that  section  32  of  the  Wright  act  is  special  legislation,  and 
therefore  vmd  under  article  4,  section  25,  subdivision  33,  of 
the  constitution.  We  think  this  contention  is  fully  met  by 
the  elaborate  discussion  of  the  nature,  objects,  and  purposes 
of  irrigation  districts,  as  they  exist  under  the  act  in  question, 
and  the  powers  conferred  on  them  by  that  act,  found  in  In  re 
Madera  Irr.  Dist,  92  Cal.  296.  *  The  particular  section  of  the 
act  pointer,  out  comes  within  the  definition  of  a  general  law 
as  given  iu  Pasadena  v.  Stimson,  91  Cal.  238,  and  is  constitu- 
tional because  ^'it  applies  equally  to  all  persons  embraced  in 
a  class  founded  upon  some  natural  or  intrinsic  or  constitu- 
tional distinction."  It  is  not  unconstitutional  because  it  can- 
not be  said  of  it  that  it  "confers  particular  privileges  or  im- 

1  27  Am.  St.  Bep.  106. 
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poses  peculiar  disabilities  or  burdensome  conditions,  in  the 
exercise  of  a  common  right,  upon  a  class  of  persons  arbitra- 
rily selected  from  the  general  body  of  those  who  stand  in  pre- 
cisely the  same  relation  to  the  snbjeot  of  the  law."  (Pa»adena 
V.  Stimson,  9upr<L) 

The  deed  under  which  plaintiff  claims  being  valid,  it  be- 
comes unnecessary  to  determine  the  questions  arising  out  of 
the  trust  deed  and  the  deed  subsequently  made  by  the  tru«*- 
tees  to  the  regents  of  the  seminary.  Oonoeding  error  in  ex- 
cluding the  evidence  offered,  it  was  harmless,  since  the  as- 
sessment and  the  tax  deed  were  made  after  defendants'  rights 
had  attached. 

The  judgment  and  order  are  affirmed. 

TEMPLE,  J.,  concurring. — concur  in  the  judgment 
solely  on  the  ground  that,  in  my  opinion,  the  Escondido 
Seminary  of  the  University  of  Southern  California  was  never 
the  owner  of  the  property,  and  has  no  interest  in  this  contro- 
versy. All  parties  derive  title  from  the  Escondido  Land  and 
Town  Company,  which  conveyed  many  lots  and  blocks  by 
number  to  certain  trustees.  Block  340,  the  property  involved 
here,  was  not  thus  conveyed,  nor  was  it  mentioned  in  the 
granting  portion  of  the  deed.  In  the  clause  following  the 
habendum,  in  declaring  the  purposes  of  the  trust,  the  trustees 
are  directed  to  sell  all  the  property,  save  and  except  block 
340,  "known  as  college  grounds,  .  .  .  .  which  shall  be  re- 
served as  the  seat  or  campus  for  said  seminary,"  unless  it 
shall  become  expedient  to  erect  the  buildings  on  adjacent 
property.  The  campus  "may  be  conveyed"  to  the  regents,  in 
trust,  for  a  campus.  It  is  clear  that  this  property  did  not 
pass  by  the  deed,  and  had  it  beAu  included,  the  trust,  as  to  it, 
would  have  been  a  mere  trust  to  convoy,  which  is  void.  (Civ. 
Code,  sec  857.) 

I 

.  I 
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[8m.  No.  en.  DepArtnmii  Twa— ^qrteiiiber  28,  1900.] 

JAMES  WAT£KS  et  uz.,  Kespondeuts,  v.  D.  C.  FOOL,  Ap- 

pellant 

AonoN  TO  Quiet  Tma--VKin»-^t7Bi8iiEcnoN--I>X8ia88ikL.--Aii  ac- 
tion to  quiet  title  must  be  commaiOMl  in  the  county  in  whieh  the 
land  is  situated,  and  if  it  is  commenced  in  another  county,  the 
Buporior  court  thereof  bat  DO  jurisdiction  OTCT  th*  action*  and  it 
should  be  dismissed. 

In. — PL£Aoi]va — ^LooATioir  or  Laitd — ^DssoBXPnoif — QovKunaoTT  Sub- 
Divisiona-— Plat— Jmnoui.  Noxiob.— A  oomplaint  whidi  describes 
the  location  of  the  land  invoWed  in  such  action  by  government 

subdivisions  and  upon  a  plat  which  is  made  part  of  the  complaint, 
and  which  thus  shows  the  land  to  be  located  in  fact  in  another 
county,  warrants  the  court  in  taking  judicial  notice  of  that  fact, 
notwithstanding  an  averment  in  the  complaint  that  the  lands  are 
situated  in  the  county  of  the  venue. 

CouNTT  BouivnABT— RiTKB— Chawob  OF  CotTBSB  AT  Bbid.— An  artilldal 
change  in  the  course  of  a  river,  which  Is  the  established  boundary 
between  two  oounties,  made  at  the  neck  of  n  peninsula  created  by 

a  bend  in  the  stream,  whereby  a  new  channel  <^  the  river  is  caused, 
and  the  former  channel  is  ordinarily  left  without  a  current,  can- 
not Operate  to  change  the  legal  boundary  between  tiie  oountise. 

Id.— Lbqal  Chaitqb  or  Bouhdabt— Chanoid  Looatiof  or  Laud. — Sub- 
sequent acts  of  the  legialature  expressly  repealing  the  fdnner  act!) 
establishing  the  boundary,  and  indicating  an  intent  to  define  tlic 
boundary  anew,  and  to  make  the  changed  course  of  the  river  the 
boundary  between  the  two  counties,  have  the  legal  effect  to  change 
the  location  of  the  land  lying  between  the  old  and  new  ehannels 
of  the  river  from  one  county  to  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.  £.  £.  QaddiSy  Judge. 

The  complaint  averred  that  the  lands  are  situated  in  Yolo 
county,  and  are  particularly  described  as  appears  by  the  ex- 
hibit thereto  attached,  marked  Exhibit  ''A/'  and  made  part 
of  the  oomplaint,  which  consisted  of  a  plat  and  accompany- 
ing field  notes  showing  that  the  land  deeeribed  was  situated 
in  the  peninsula  made  by  the  bend  in  the  former  course  of 
the  Sacramento  river,  in  the  northwest  quarter  of  section  19, 
towiLihip  11  north,  range  3  east,  Mt.  Diablo  meridian,  and 


Digitized  by  Google 


Sept.  1000  ]  "n^ATKRs  V.  Pool. 


137 


contained  twenty-seven  and  twenty-eight  one-hundredlli.^ 
acres  of  land  in  said  peninsula,  which  by  the  changed  course 
of  the  river  is  left  separate  from  the  Yolo  county  side  thereof. 
Further  facto  are  stated  in  the  opinion  of  the  court 

Hudson  Grant)  for  Appellant 

E.  Clark,  for  Eespondents. 

THE  COURT.— This  action  was  brought  in  Yolo  county 
to  quiet  title  to  a  twenty-seven  acre  tract  of  land  located  near 
the  Sacramento  river.  In  the  complaint  the  land  was  de- 
scribed as  a  certain  part  of  the  northwest  quarter  of  section 
19  in  township  11  north,  range  3  east,  Mt.  Diablo  meridian. 
On  the  trial  defendant  (appellant  here)  objected  to  the  tak- 
ing of  any  testimony  because  it  appeared  from  the  complaint 
that  the  land  in  controversy  was  situated  in  Sutter  county, 
"and  the  action  was  not  commenced  in  Sutter  countv  but  in 
Yolo  county."  The  objection  waa  overruled  and  appellant 
excepted.  The  judgment  was  for  plaintiff,  and  within  sixty 
days  after  its  entry  Pool  appealed  to.  this  court. 

The  objection  made  went  to  the  jurisdiction  of  the  court, 
and  we  think  it  should  have  been  sustained  and  the  case  dis- 
missed. From  the  description,  by  government  subdivisions, 
given  in  the  complaint,  and  the  plat  inade  part  thereof,  the 
court,  we  think,  should  have  taken  judicial  cognizance  that 
the  land  lay  in  Sutter  county.  {Rogers  v.  Cody,  Cal. 
290.^) 

The  question  is  one  of  statutory  construction,  and  in  the 
absence  of  any  direct  authority  to  guide  us  is  not  free  from 
difficulty,  as  will  be  seen  from  the  following  statement: 

In  1858  the  Sacramento  river  was,  by  the  previous  acts  of 
the  legislature,  the  boundar\^  between  Yolo  and  Sutter  coun- 
ties, and  the  land  in  controversy  was  at  that  time  uTiques- 
tionably  in  Yolo  county,  it  being  on  the  Yolo  side  of  the 
river  as  it  then  ran.  (Stats.  1851,  pp.  176, 17d;  Stats.  1857, 
p.  108.)  It  was  situated,  however,  in  a  bend  thereof  and 
nearly  surrounded  by  said  river.  In  that  year  (1858)  some 
beaver  trappers  made  a  small  cut  or  canal  across  the  neck  of 

1  43  Am.  St  Rep.  100. 
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this  bend  on  the  Yolo  side  of  the  land  in  question  and  the 
waters  running  therein  in  a  year  or  two  washed  such  a  chan- 
nel that  the  river  steamboats  passed  thiough  that  way;  and 
since  1862  it  has  received  the  main  volmne  of  the  river  water, 
and  "except  in  times  of  b]|^  water  there  is  no  eonent  in  the 
abandoned  river  bed." 

It  must  be  conceded,  we  think,  from  what  appears  in  the 
record,  that  there  was  an  actual  change  in  the  river  so  as  to 
throw  the  land  in  question  on  the  Sutter  side  of  the  running 
stream,  at  least  as  early  as  1862.  It  is  conceded,  however, 
that  this  change  in  the  river  did  not  change  the  county  boun- 
dary. (See  Missouri  v.  Kentucky,  11  Wall.  395;  Nebraska 
V,  Iowa,  143  U.  S.  359.)  But  it  appears  from  the  statutes  of 
1866,  page  162,  that  the  legislature  in  that  year  passed  an  act 
entitled,  "An  act  to  more  clearly  define  and  establish  the 
boundary  line  of  Yolo  county,"  and  in  (he  same  year  another 
act  was  passed  'more  clearly  to  define  the  boinidaries  of  Sac- 
ramento, Sutter  and  Placer  counties."  (Stats.  1866,  p.  223.) 
Prior  to  this,  in  1864,  the  legislature  had  passed  another  ''aot 
to  define  the  boundary  lines  of  the  county  of  Sutter."  (Stats. 
1864,  p.  801.)  In  all  the  statutes  her('inalK)ve  referred  to 
the  boundary  line  between  Yolo  and  Sutter  counties  is  de- 
scribed  as  ^^the  middle"  of  the  Sacramento  river. 

The  question  presented  for  decision  is.  Was  the  boundary 
between  the  two  counties  changed  from  the  middle  of  the 
old  river  to  the  middle  of  the  new  by  the  acts  of  1866?  The 
language  of  these  acts  seems  to  indicate  an  intention  on  the 
part  of  the  legislature  to  make  several  changes  therein  and 
define  anew  the  boundaries  of  the  respective  counties. 
Neither  act  is  by  its  terms  amendatory  of  any  former  act,  but 
the  second  section  of  the  statute  defining  the  boundary  of 
Yolo  county  (Stats.  1866,  p.  162)  reads  as  follows:  "An  act 
entitled  an  act  to  define  the  hnes  of  Yolo  county,  and  to 
establish  its  boundaries,  approved  March  26, 1857,  is  hereby 
repealed";  and  the  act  defining  the  boundaries  of  Sutter 
county  (Stats.  1866,  p.  223)  recites  that  "all  acts  and  part3 
of  acts,  so  far  t\s  they  conflict  with  this  act,  are  hereby  re- 
pealed." We,  therefore,  must  presume  that  the  legislature 
used  the  language  defining  the  boundary  advisedly,  and  In- 


Digitized  by  Google 


Sept  '00.]      POPB  V.  TABMMBtf  USION  BTO.  Go.  189 


tended  to  fix  the  middle  of  the  Sacramento  river,  as  said  river 
ran  at  the  date  of  the  passage  of  the  acts,  as  the  boundary 
between  the  two  conntieB. 

There  is  no  contention  that  sections  3926  and  3929  of  the 
Political  Code  were  intended  to  work  any  change,  in  the  dis- 
puted boundary  as  defined  in  the  acts  of  1866,  nor  is  any 
question  made  as  to  the  power  of  the  legislature,  under  the 
conatitation  of  the  state  as  it  existed  prior  to  1880,  by  enact- 
ment to  change  the  boundaries  of  counties  and  establish  new 
boundaries  of  counties  as  it  saw  fit. 

For  the  foregoing  reasons  we  think  the  land  in  dispute  is 
in  Sutter  county,  and  that  the  superior  court  of  Yolo  county 
did  not  have  jurisdiction  of  the  oanse.  (Const  1880,  art 
VT,  sec.  5.) 

The  judgment  is  reversed. 


[Bm.  No.  620.  Depftrtment  Two.— Saptember  28,  1900.] 

L.  C.  POPE,  Appellant,  v.  FARMERS'  UNION  AND 
MILLING  COMPANY,  Kespondent 

VVaseuouse  Receipt — Contract  to  Return  Wheat— Exception — 
•'Damage  by  the  Elements" — Act  of  Gon. — A  warehouse  receipt 
for  wheat,  agreeing  to  deliver  it,  "danm^'c  by  the  elementa  ex- 
cepted," upon  surrender  of  the  receipt  and  payment  of  storage 
charges,  creates  an  absolute  liability  to  return  the  wheat,  unless 
prevented  by  the  act  of  God.  "Damage  by  the  elements"  is  the 
eq;iiifm]«Bt  ol  the  phnwe  "set  of  God." 

In.— Fan  or  iHoniiKEAn  OMUi^Bauufm  or  Valub  or  Wbbat^ 
Wheat  deetrojed  or  damaged  by  a  flio  of  incendiary  origin  ia  not 
destroyed  or  damaged  by  the  act  of  Ctod.  The  owner  is  entitled 
to  leeom  the  vahia  of  the  wheat  ao  deetroyed  or  damaged. 

iD/—Aamanm  or  Nmugbtob  or  WAnBousntAH— DmnriB.— The  ab- 
leaoe  of  niigligence  am  the  part  of  the  wartikouaenuui  Is  no  de- 
fense to  an  action  to  recover  the  value  of  the  wheat  destroyed  by 
an  inecadlary;  and  it  is  not  required  to  be  shown  that  the  ware* 
honeeman  waa  negligent. 
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Id. — Burden  or  Psoor. — Where  no  issue  was  raised  as  to  the  existence 
of  the  contract,  the  plaintiff  need  not  produce  any  proof;  but  it 
was  incumbent  upon  the  defendant  to  prove  that  the  wheat  waa  in 
fact  destroyed  or  damaged  by  tlw  denifiiita. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 

Joaquin  County  and  from  an  order  denying  a  new  trial. 
Edward  1.  Jones,  Judge. 

The  facts  aie  stated  in  the  opinion  of  the  court 

J.  G.  SwinnertoUi  for  AppeAant. 

Woods  &  Levinsky,  and  isicol  &  Orr,  for  Respondent. 

IIENSHAW,  J. — Plaintiff  sued  to  recover  from  defendant 
the  value  of  certain  wheat  deposited  under  the  terms  of  tiie 
following  written  contract: 

"Stockton,  Cal.,  July  31,  1897. 

"Received  of  Mrs.  L.  C.  Pope,  in  the  Eureka  warehouse, 
situated  on  Levee  street,  Stockton,  the  following  dascrib»^l 
merchandise,  which  we  agree  to  deliver  (damage  by  the 
elements  excepted)  upon  the  surrender  of  this  certificate  and 
payment  of  charges,  twenty-seven  hundred  seventy-six  sacks 
wheat,  weighing  three  hundred  eighty-three  thousand  one 
hundred  forty-six  pounds.  Rates  of  storage,  seventy-five  cents 
per  ton  for  the  season  ending  June  1,  1898.  2,776  sack^ 
wheat  weighing  383,146.  Room  6.  Pile  No.  67.  Mark: 
L.  C.  P." 

The  complaint  alleged  a  demand  upon  the  defendant  for 

the  return  of  the  wheat  and  its  failure  to  comply  therewith. 
The  answer  of  defendant  did  not  deny  the  existence  of  the 
contract,  but  pleaded  that  through  no  negligence  upon  itd 
part  the  major  portion  of  the  wheat  was  destroyed  by  fire, 
and  the  rest  of  it  so  badly  damaged  as  to  be  of  small  value, 
and  offered  to  restore  to  plaintiff  the  damaged  wheat  in  its 
possession,  and  the  value  of  such  portion  of  the  daniam^d 
wheat  as  it  had  already  sold.  Under  these  pleadings  a  trial 
was  had  before  a  jury.  The  plaintiff  rested  her  case  without 
the  introduction  of  any  evidence.  The  evidence  for  the  de- 
fense, which  was  admitted  without  objection  by  plaintiff, 
showed  that  the  warehouse  waa  destroyed  by  fire,  and  that 
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the  fire  was  of  incendiary  origin.  The  ooixrt  instrocted  the 

jury,  generally,  that  plaintiff  could  not  recover  if  it  were  not 
shown  that  defendant  was  negligent.  Verdict  passed  for  de- 
fendant, judgment  in  its  favor  followed  the  verdict,  and 
from  that  judgment,  and  from  an  order  denying  her  a  new 
trial,  plaintiff  appeals. 

By  its  written  contract  defendant  promised  ahsolntely  to 
return  the  wheat  to  plaintiff  upon  surrender  of  the  certifi- 
cate "damage  by  the  elements  excepted."  "Damage  by  the 
elements"  is  the  equivalent  of  the  phrase  "act  of  God." 
(Polaek  V.  Fioehe,  35  Cal.  416^;  ChidetUr  v.  OomoHdiUed 
etc.  Co.,  69  Cal.  202 ;  Fay  v.  Pacific  Imp.  Co,,  93  Cal.  253, 
261.*)  As  no  effort  was  made  by  defendant  to  reform  this 
contract  in  any  way,  it  must  stand,  so  far  as  this  case  is  con- 
cerned, exactly  as  it  was  written;  and,  so  construing  it,  it  is 
open  to  but  one  interpretation,  namely,  that  defendant's  lia- 
bility to  return  the  wheat  was  absolute,  unless  it  was  pre- 
vented from  so  doing  by  the  act  of  God.  Under  this  con- 
struction of  the  contract  it  was  no  defense  for  defendant  to 
aayi  or  to  show,  that  the  wheat  was  destroyed  without  negU- 
gence  upon  its  part  It  was  incumbent  upon  it  to  show  that 
the  wheat  was  in  fact  destroyed  or  damaged  by  the  elements. 
The  evidence  which  it  adduced  tended  merely  to  prove  that 
the  fire  was  of  incendiary  origin,  and  thus  absolutely  to  nega- 
tive the  idea  that  the  destruction  of  the  grain  was  caused  by 
the  act  of  God. 

The  judgment  and  order  are  therefore  reversed  and  the 
cause  remanded. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 

1  95  Am.  Dm.  US.  a  27  Am.  Bt  Bcp.  198. 
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I&  r.  N«>  im.  DepMrtmnt  0M^-8«ptoiiili«r  tt,  1900.] 

P.  J.  HORAK,  Ilespondent,  v.  SARAH  HARRINGTON, 

Appellant 

Cbaitbl  Mostoags— WBiimr  Oirb  or  PATMmr.  Good  Faitk.— A 
written  offer  by  the  mortgagor  to  tht  mortgagee  before  the  oon- 
mencement  of  a  foreclosure  suit,  to  pay  A  ipecified  •mn  in  full  paj- 
ment  and  dischaif^o  of  a  chattel  mortgage,  is  an  offer  of  perform- 
ance, which,  in  order  to  he  available,  "must  be  made  in  ^ood  faith, 
and  in  such  a  manner  as  is  most  likely,  under  the  circunistances. 
to  benefit  the  creditor,"  aa  required  by  section  1493  of  the  Civil 
Code.  * 

In. — INEFIICTUAL  0Fnil--FQIIICI4»1JIB— BEOOfBHT  OV  C08T8  AHD  COUN- 
SEL Fkn. — Where  no  steps  were  taken,  in  connection  with  the 

written  offer  of  payment,  to  extinguish  the  obligation,  and  it  ap- 
peared in  the  action  to  foreclose  the  mortgage  that  the  mortpajjor 
had  no  money  with  which  to  make  the  offer  good  when  it  was  inad«'. 
and  tlie  court  found  from  the  evidence  that  the  offer  was  not  mad*- 
in  good  faith,  it  must  be  deemed  ineffectual  for  any  purpose,  and 
notwithstanding  the  recovery  did  not  exceed  the  sum  offered,  the 
mortgagee  was  oititled  to  reeover  ooato  and  eonnael  feea  in  the  ac- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Gouit  of  the 
City  and  County  of  San  Francisco.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oouit 

James  H.  Creely,  for  Appellant 

Wickliffe  Matthews,  for  Respondent 

GAROUTTE,  J.— This  is  an  action  brought  to  foreclose 
a  chattel  mortgage.  Defendant  appeals  from  the  judgment 

and  order  diiiying  her  motion  for  a  new  trial. 

A  few  days  prif)r  to  the  commencement  of  the  action  de- 
fendant served  on  plaintiff  an  offer  in  writing  to  pay  him  one 
hundred  and  ninety-four  dollars  and  interest,  in  full  pay- 
ment and  discharge  of  the  obligation.  No  further  steps  were 
taken  by  defendant  m  reference  to  this  offer,  and  it  is  now 
conceded  that  it  did  not  have  the  effect  of  extinguishing  the 
obhgation.  But  it  is  claimed  by  defendant  that  inasmuch  as 
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the  judgment  sabfleqtienily  xendeied  was  for  the  amount 
specified  in  the  written  oSet,  thai  such  offer,  therefore,  had 

the  effect  of  depriving  plaintiff  of  any  right  to  a  judgment 
for  costs  and  attorneys'  fees.  Section  1493  of  the  Civil  Code 
provides :  ''An  offer  of  performance  must  be  made  in  good 
faith  and  in  such  manner  as  is  most  likely,  under  the  circum- 
stances, to  benefit  the  creditoir."  Upon  the  question  of  good 
faith  defendant  testified  that  at  the  time  the  offer  was  made 
she  did  not  have  the  money  to  make  it  good ;  and  upon  all 
the  testimony  the  court  made  a  finding  of  fact  to  the  effect 
that  the  offer  was  not  made  in  good  faith.  In  view  of  this 
provision  of  the  code,  taken  in  connection  with  the  evidence 
and  the  findings  of  fact,  we  are  satisfied  that  the  offer  was  en- 
lirtly  ineffectual  for  any  ^purpose  as  bearing  upon  the  judg- 
ment rendered. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  oonourred. 


(a  F.  No.  162ft.  Department  One.— September  20,  IMO.] 

DIXIE  DAVIS,  Kespoiidcnt,  v.  ALBERT  SCHWEIKERT 

et  UJL,  Appellants. 

icASB— TBimrATioif  Uroir  Baix— CoNsnuonoir  or  Oovsitaiit— Good 
Faith — Fraud — Consideration. — A  covenant  in  a  lease  for  a  term 

of  five  years,  that  in  case  the  lessor  shall  sell  the  property  at  any 
time  during  the  term  the  lPH!*ee  shall  jielil  posseH.sioTi.  is  to  be  con- 
strued as  importing  an  actual  sale  in  good  faith  for  value,  and  not 
a  fraudulent  sale,  Mrithout  valuable  consideration,  to  deceive  the 
lessee,  and  deprive  him  thereby  of  hia  right  of  possession. 

bk— AonOH  fOB  DaMAUM— FaAVDUUBRT  CklNVKTAlfOB    BY  laMO 

QumioH  worn  Jmnr— iNSTBucnoifs.— In  an  action  by  tho  lomm 
against  the  lessor  and  his  wife  to  reeofer  damages  for  being  de- 
prived of  his  term  by  a  fraudulent  conveyance  from  the  lessor  to 
his  wife,  where  the  sale  was  not  shown  to  have  been  made  in  good 
faith  or  for  a  valuable  consideration,  and  admissions  were  shown 
to  have  been  made  by  the  husband  and  wife  that  the  deed  was  in- 
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tended  to  get  rid  of  the  lessee  and  to  deceive  him  into  surrendering 
the  possession,  the  court  was  justified  in  submitting  to  the  jury 
the  question  of  fact  as  to  fraud,  conspiracj,  and  consideration  for 
the  deed,  under  proper  instnietloiit  upon  ihnee  questions. 

Id.<-^)01I»RIONAL  B0TATB  OV  LiSSBfr— BUBDBff  W  PBOOT  UfOV  lOMOB 

^SuFPon  w  Verdict.— The  lessee,  having  reeeived  a  oonTeyanee  of 
•a  estate  lor  yean  upon  condition,  was  entitled  to  the  estate  con- 
veyed, unless  the  lessor  could  and  did  show  that  the  conveyance 
was  such  a  conveyance  as  was  contemplated  by  the  lease,  and  was 
made  in  good  faith.  Where  the  lessor  and  his  wife  were  both  wit* 
nesses  in  the  action,  and  neither  of  them  testified  as  to  the  true 
consideration  for  the  deed,  nor  that  it  was  made  in  good  faith, 
nor  as  to  its  ohjoct  or  purpose,  a  verdict  for  the  plaintiff,  based 
upon  evidenco  of  thpjr  manifest  intention  to  get  rid  of  the  plain- 
tiff, cannot  be  disturbed. 

Id. — Instruction  as  to  Effect  of  Debd. — It  was  correct  to  instruct 
the  jury  that  the  deed  might  be  good  as  between  the  defendants, 
and  yet  not  affect  the  rights  of  the  plaintiff. 

Id. — ^iHSTBUcnoN  as  to  Pboov  of  "Refbesbntations" — Reference  to 
PuAnmas— MoDincATioN— Aora  or  Defhtdamt.— Where  the  com- 
plaint alleged  fraudulent  conduct  and  representations  of  the  de- 
fendants, intended  to  deceive  the  plaintiff,  an  instruction  requested 
by  the  defendant  that,  "in  order  to  sustain  the  allegations  of  fraud 
and  deceit,  ....  the  evidence^  must  be  clear  and  convincing 
....  that  the  representations  all^jed  to  have  been  frandnknt 
and  deceitful  were  not  true,**  is  properly  modified  by  substituting 
the  words  '^acts  of  the  defendants"  for  the  word  ''representations.*' 

Id. — iHfiTRUcnoN  as  to  Objects  of  Conveyances — Deprivation  .of 
Possession — Modification — Coon  Faith  of  Conveyance. — An  in- 
struction requested  by  the  defendants  to  the  efTcft  that  the  mere 
fact  that  one  of  the  objects  of  the  cnnveyanee  was  to  deprive  the 
plaintiff  of  possession  under  the  lease  would  not  entitle  plaintiff 
to  verdict,,  was  properly  modified  by  adding  "if  you  find  that  said 
eonveyanes  was  made  in  good  fklth."  If  not  made  in  good  faith, 
and  one  of  its  objects  was  to  deprive  plaintiff  of  possession,  the 
plaintiff  would  be  entitled  to  a  verdict  in  view  of  fhs  eridiBOS  of 
the  admistifliif  made  by  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County  and  from  an  order  denying  a  new  txiaL  R,  W. 
Cnunp,  Judge. 

The  main  facts  are  stated  in  the  opinion. 
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The  firsi,  second  and  third  instructions  given  for  the  plain- 
tiff  were  as  follows:  "1.  Fraud  is  any  cunninc^  deception 
or  artifice  used  to  circumvent,  cheat,  or  deceive  another.  If 
yoa  therefore  find,  from  the  evidence,  that  the  defendants 
agreed  and  conspired  together  to  deprive  the  plaintiff  of  his 
lease,  and,  in  pursuit  of  said  agreement  and  conspiracy 
and  to  carr>^  out  the  same,  the  defendant  A.  Schweikert  made 
to  the  defendant  M.  E.  Schweikert,  his  wife,  a  voluntary, 
simulated,  and  sham  deed  of  said  leased  premises,  and  made 
with  the  deceitful  and  fraudulent  intent  to  deprive  plain- 
tiff of  his  lease  and  possession  thereof  and  the  plaintiff  rely- 
ing on  the  good  faith  and  honesty  of  the  deed,  and  believing 
that  the  same  was  made  and  accepted  in  a  fair  transaction, 
he  quitted  the  premises,  and  that  plaintiff  has  been  actually 
damaged  by  yielding  up  the  possession  of  the  premises,  you 
will  find  for  the  plaintiff.'' 

"2.  A  written  instrument  is  presumptive  evidence  of  con- 
sideration. It  is  only  presumptive,  however,  and  the  consid- 
eration can  be  inquired  into."  "3.  The  deed  in  question, 
as  having  been  made  by  the  defendant  A.  Schweikert  to  de- 
fendant M.  E.  Schweikert,  may  be  good  as  between  the 
Schweikerts,  and  yet  not  affect  the  right  of  Dixie  Davis." 
The  fourth  instruction  asked  by  the  defendant  was  as  fol- 
lows: '^4.   In  order  to.  sustain  the  plaintiff's  allegations  of 

fraud  and  deceit,  it  is  necessary  that  the  evidence  must  be 
dear  and  convincing,  so  as  to  satisfy  the  jury,  by  a  prq>on- 
deranoe  of  the  evidence,  that  this  representations  alleged  to 
have  been  fraudulent  and  deceitful  were  not  true."  This  in- 
struction was  modified  by  substituting  for  the  word  "repre- 
sentations" the  words  "acts  of  the  defendants."  The  com- 
plaint alleged  misrepresentation  and  other  fraudulent  acts 
of  defendants. 

M.  S.  Sayre,  for  Appellants. 

Tlie  deed  must  be  presumed  to  have  had  a  consideration,  * 
and  the  burden  of  showing  the  contrary  is  upon  him  who 
would  invalidate  it  (Civ.  Code,  sees.  1614, 1615 ;  Code  (Sv. 
Ptoc.,  sec  1963,  subd.  S9;  AiiJkhMiy  v.  Chapman,  65  Gal. 
73;  PairUr  v,  Oravel,  88  Cal.  78.)  Fraud  cannot  be  pre- 
sumed, and  must  be  diown  by  the  party  alleging  it.  (Code 

Civ.  Ptoc,  sec.  1981 ;  Gray  v.  Galpin,  98  Cal.  633 ;  Nathan 
CZXX.  Calcic 
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V.  Doane,  65  Oal.  848;  Wetherly  v.  8trau$,  98  CSal.  283;  Mc- 
Carthy V.  White,  21  Cal.  495.*)  Party  alleging  fraud  or  de- 
ceit must  prove  his  allegations  by  clear  and  convincing  evi- 
dence ;  the  evidence  must  be  such  that,  standing  alone,  un- 
contradicted, it  would  establiah  a  clear  fnima  fade  cue  of 
fraud  or  deceit   {JamaU  v.  Ooop&r,  59  Oal.  703.) 

Dan  Jones,  and  K.  J.  Hudson,  for  Respondent. 

The  admission  of  fraud  by  each  of  the  defendants  was 
evidence  against  both  of  them.    (Mamlock  v.  White,  20  Cal. 
600.)  The  verdict  is  sustained  by  the  evidence;  and  the  in* 
'  straetiona  as  given  were  coneok 

OOOPER,  0. — ^Action  to  recover  twelve  hundred  dollars 

damages.  The  case  was  tried  before  a  jury  and  a  verdict  re- 
turned for  plaintiff  in  the  sum  of  four  hundred  dollars. 
This  appeal  is  from  the  judgment  and  an  order  denying  de- 
fendants' motion  for  a  new  trial  The  facts  concerning  which 
there  is  no  controversy  are  substantially  as  follows : 

The  defendants  are  and  were  at  all  times  named  in  the 
pleadings  husband  and  wife.  On  the  twenty-eighth  day  of 
October,  1895,  the  defendant  Albert  Schweikert  executed 
and  delivered  to  plaintiff  a  written  lease  of  the  premises  de- 
scribed in  ^e  complaint  for  the  term  of  five  yean  from  the 
date  of  the  lease,  upon  the  terms  and  conditions  therein  set 
forth.  The  lease  contained  the  following  covenant:  "And 
it  is  further  understood  and  agreed  by  and  between  the  parties 
hereto  that,  in  case  the  said  party  of  the  first  part  should 
sell  the  property  herein  described  at  any  time  during  the 
term  of  this  lease,  then  the  party  of  the  second  part  shall 
yield  possession  and  deliver  up  the  within  described  premises 
to  the  party  of  the  first  part" 

The  plaintiff  immediately  entered  into  posBession  under 
the  lease  and  continued  in  possession  for  about  one  year. 
It  is  not  claimed  that  the  plaintiflF  failed  in  any  respect  to 
perform  the  covenants  of  the  lease  on  his  part^  nor  that  be 
for  any  reason  forfeited  the  lease. 

«  S2  Am.  Dm.  7M. 
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On  the  eighth  day  of  October,  18%,  the  defendant  Albert 

Schweikcrt  executed  and  delivered  to  his  codef.  !uiant  a  deed 
of  the  leased  premises  for  the  nominal  consideration  of  six 
thousand  dollars.  After  this  deed  was  made  and  leoorded, 
and  before  the  e:q>iration  of  the  lease,  the  defendant  M.  £. 
Schweikert  went  m  person  to  plaintiff  and  told  him  that  she 
had  bought  the  place  and  paid  for  it  with  her  own  money, 
5md  that  she  wanted  poj^session.  The  plaintiff  relied  upon 
the  statement  so  made  to  him,  and  at  the  end  of  his  first 
year  delivered  up  possession  and  vacated  the  premises.  The 
amount  of  the  verdict  is  conceded  to  be  correct  according 
to  the  evidtiice  because  it  is  not  challenged.  It  is  alleged 
in  the  complaint  that  the  property  was  not  in  fact  sold  by 
defendant  Albert  Schweikert  to  his  oodefendant,  but  that 
the  deed  was  sham  and  fraudulent  and  made  with  the  intent 
and  purpose  of  deceiving  the  plaintiff  and  regaining  the  pos- 
session of  the  leased  premises.  It  is  claimed  that  this  alle- 
gation of  the  complaint  is  not  supported  by  the  evidence,  and 
this  is  the  main  and  controlling  question  in  the  case.  The 
lease  conveyed  to  plaintiff  the  premises  for  the  term  of  .five 
years,  subject  to  the  condition  expressly  written  in  the  lease 
that  it  should  terminate  upon  the  property  being  sold  by 
the  lessor.  The  covenant  must  be  understood  as  meaning 
an  actual  bona  fide  sale,  and  not  a  fraudulent  one.  It  was 
not  contemplated — or  at  least,  the  law  does  not  oontem- 
plato— -that  the  lessor  could  by  a  pretended  fraudulent  sale, 
made  for  the  very  purpose  of  defeating  his  lessee  of  his  es- 
tate, avoid  the  lease  and  thus  take  advantage  of  his  own 
wrong.  The  plaintiff  therefore,  having  a  conveyance  subject 
to  be  defeated  upon  condition,  is  entitled  and  was  entitled 
to  the  estate  so  conveyed,  unless  the  defendant  could  and  did 
fihow  that  the  conveyance  was  made  in  good  faith  and  was 
auch  conveyance  as  contemplated  in  the  lease.  We  think 
the  evidence  is  amply  sufficient  to  sustain  the  verdict.  The 

witness  F.  H.  Seavey  testified  that  in  August,  1896,  the  de- 
f end^t  Albert  Schweikert  told  him  that  they  could  not  put 
up  with  plaintiff  any  longer  ai^d  that  he  could  get  possession 
by  transferring  or  selling  the  property,  and  that  he  was 
going  to  tcansto  it  to  his  wife  to  get  rid  of  plaintiff.  The 
witness  furUier  testified  that  about  the  1st  of  October,  1896, 
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the  defendant  Albert  Schweikert  said  to  witness  in  the  pres- 
ence of  witness'  wife  that  he  was  going  to  get  rid  of  plaintiff. 
That  he  asked  him  how  he  could  do  it,  and  he  said  "he  could 

OS  sure  as  the  sun  shines."  This  last  statement  was  also  testi- 
fied to  by  Airs.  F.  H.  Seavey.  The  witness  further  testified 
that  he  was  boarding  with  defendants  in  December,  1896, 
and  the  subject  of  getting  plaintiff  off  the  place  was  brought 

up  at  the  supper  table,  and  defendants  said  that  plaintiff 

'  thought  he  bad  a  fat  thing,  but  they  fooled  him."  That 
defendant  M.  E.  Schweikert  said  "they  had  transferred  the 
property  to  get  rid  of  Dixie  and  his  lease."  Mrs.  Seavey 
testified  that  Mrs.  Schweikert  told  her  that  according  to  the 

lease  they  could  only  get  rid  of  plaintiff  in  one  way,  and 
that  was  to  sell,  and  that  she  had  bought  the  place,  and  her 
purpose  m  buying  was  to  get  plaintiff  off.  Another  witness 
for  plaintiff  testified  that  he  heard  defendants  laughing  about 
how  they  had  played  plaintiff,  and  that  defendant  Albert 
t'did  "he  had  transferred  it  to  his  wife  for  the  purpose  of  get- 
tin^  Dixie  Davis  off,  he  gave  me  to  understand  that;  his  wife 
heard  it,  she  spoke  about  it  and  laughed." 

The  witness  Hays  testified  that  in  November,  1897,  the  de- 
fendant told  him  that  he  became  tired  of  the  way  plaintiff  ran 
the  place,  tbat  it  was  in  tbc  lease  that  if  he  sold  plaintiff  had 
to  give  it  up,  ''and  so  he  sold  it  to  his  wife."  The  defend- 
ants were  both  witnesses  in  their  own  behalf,  and  neither  of 
them  testified  as  to  the  true  consideration  for  the  deed,  nor 
that  it  was  made  in  good  faith,  nor  did  they  or  either  of  them 
state  anytbiiii^  eonecrning  its  object  and  purpose.  We  can- 
not distrub  tbe  verdict  on  tlie  evidence.  If  the  evidence  U 
true  the  delivery  of  the  possession  to  Mrs.  Schweikert  was 
delivery  to  her  cDdefendant.  The  court  correctly  gave  the 
(ir*t  and  second  in^^truetions  asked  by  plaintiff.  The  evidence 
hereinV)efore  recited  was  sufficient  to  justify  the  court  in  sub- 
mitting the  questions  as  to  fraud,  conspiracy,  and  the  con- 
sideration for  the  deed  to  the  jnvy.  The  evidence  was  suffi- 
cient upon  which  to  predicate  the  instructions. 

The  third  instniction  asked  by  plaintiff  was  correct.  It 
did  not  assume  or  state  a  fact  to  the  jury,  but  only  a  princi- 
ple of  law  as  applied  to  the  rights  of  plaintiff.  The  court 
.did  not  err  in  modifying  the  fourth  instruction  asked  by 
defendant 
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The  defendant  requested  the  court  to  instruct  the  jury  as 
follows:  "5.  I  instruct  you  that  if  you  believe  from  the 
evidence  that  one  of  the  objects  of  the  conveyance  from  Albert 

Schweikert  to  M.  E.  Schweikert,  of  the  land  leased  to  the 
plaintiff,  was  that  he  might  be.  deprived  of  the  possession 
thereof  under  his  lease,  that  fact,  of  itself,  does  not  entitle 
him  to  a  veirdict  in  this  case/' 

The  court  modified  the  instruction  by  adding  to  it:  ''If 
you  find  that  said  conveyance  was  made  in  good  faith."  The 
modification  was  proper.  Tf  the  conveyance  was  not  made 
in  good  faith,  and  one  of  its  objects  was  to  deprive  plaintiff 
of  the  possession  under  his  lease,  the  plaintiff  would  be  en* 
titled  to  a  verdict  under  the  admissions  made  in  this  record. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afBrmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J, 


[8m.  Now  SSL  Departnuat  Oiw^-8eptoiiib«r  20,  1000.] 

M.  MAESTELLER,  Respondent,  v.  B.  H.  LEAVITT,  Ap- 
pellant. 

Order  Granting  New  Trial — Review  Upon  Appeal. — Upon  appeal  from 
an  order  granting  a  new  trial,  only  the  mattera  considored  by  the 
trial  court  upon  the  motion  for  a  new  trial  will  be  reviewed  bj  thin 
court. 

Tj>.— iHADxiBBXBLB  BfiDiifoe— AcnoN  FOB  Bbokb's  Gomosszoiia— Obal 
MoDiFiCATioH  Of  Oqhtract — Salr  OF  Nom— Matbbih.  Error.— 
Id  AD  action  to  recover  broker's  commisions  upon  the  sale  of  real 
estate  payable  under  the  terms  of  the  vrritten  contract  when  the  pur» 

chase  money  was  paid,  wborp-  the  plaintiff  alleged  an  oral  modifica- 
tion of  the  contract  that  the  commissions  would  be  paid  when  he  ob- 
tained a  purchaser  for  the  notes,  and  that  he  had  obtiiined  such  pur- 
ehaaer,  evidence  for  the  defendant  to  prove  the  amount  received  from 
the  sale  of  the  notes  it  erorneoua  in  aagr  phaae  of  the  caae.  The  ad- 
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mission  of  such  evidence,  after  objection,  shows  that  the  court  dp*^Tn(»<? 
it  material,  and  nn  order  grantiog  »  new  trial  for  the  error  will  be 
affirmed  upon  appeal. 

*  Id.— Font  or  AonoN— Pxumm— FAon  Statp— Owfuwtiuiii"  ■  Spf- 
Fon  or  JuDoiOEiiT— Thioby  or  Faois.— Then  is  but  one  focm  of 
action  in  this  state,  and  JudgflMiit  is  to  be  rendered  upon  the  facte 
stated  in  the  pleadings,  the  averments  of  whieh  Alt  to  be  liberally- 
construed  to  !>upport  a  judgBMBt  baaed  upon  maj  atmad  theory  of 
the  faeto  alleged. 

low— ICatuutt  or  Oomhibsiorb— Sau  or  NoiM  Dmoouwt — EfiDPfcg 
HOT  Habmlebs. — ^If  it  be  ooneeded  that,  aa  matter  of  law,  the  late 
of  the  notea  bgr  the  defendaiit»  ipmt  fBoto,  rendered  tha  daim  of 
plaiatiff  for  oommiaeionB  dii%  and  that  the  faofca  stated  in  the  ooot- 

plaint  would  support  a  recovery  upon  that  theory,  the  right  of  re- 
covery cannot  be  denied  merely  because  defendant  may  have  sokl 
the  notes  at  a  discount;  and  the  admission  against  plaintiff's  objec- 
tion of  inadmissible  evidence  of  the  amount  reoeived  at  the  eale  of 
the  notes  cannot  be  aaid  to  be  harmleea. 

APPEAL  from  an  order  of  the  Superior  Court  of  Laasen 
County  granting  a  new  trial.  N.  T.  Mastin,  Judge  render- 
ing judgment.  F.  A.  Kelley,  Judge  settling  satement.  C. 
L.  McLaughlini  Judge  granting  new  triaL 

The  fEMSts  are  stated  in  the  opinion  of  Uie  court 

Goodwin  <&  Goodwin,  for  Appellant. 

The  execution  of  the  written  contract  was  admitted,  and 
there  was  no  issue  to  be  tried  thereupon ;  and  a  finding  con- 
trary to  such  admission  cannot  be  ground  for  a  new  trial. 
{In  re  Doyle,  73  Cal.  570.)  The  substantial  rights  of  the 
parties  were  not  affected  by  the  admission  of  evidence  as  to 
the  amount  received  on  the  sale  of  the  notes.  (Code  Civ. 
Proc.,  sec.  475;  Pmss  v.  CoU,  1  Cal.  369;  Prie$i  v.  Union 
Canal  Co.,  6  Cal.  170;  Young  v  Emerson,  18  Cal.  416; 
Henry  v.  Everts,  30  Cal.  425;  People  v.  Collins,  75  Cal.  411; 
West  Coast  Lvmber  Co.  v.  Newkirk,  80  Cal.  280;  O'Calla- 
ghan  v.  Bode,  84  Cal.  496;  Clavey  v.  Lord,  87  Cal.  421; 
ZufMoaU  V.  Dickey,  92  Cal.  156.) 

W.  M.  Boardmao^  and  M.  Mazsteller,  tn  pro,  per,,  for 
Respondent. 
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The  overruling  of  the  objection  to  the  admission  of  the 
evidence  as  to  the  amount  of  the  notee  shows  that  the  court 
deemed  its  admisraon  material.   (Starch  v.  MeCtdn,  86  Cal. 

308;  Rice  v.  Heath,  39  Cal.  609;  Sweeney  v.  Reilly,  42  Cal. 
402;  Spanagel  v.  Dellinger,  38  Cal.  283.)  And  the  court 
properly  granted  a  new  trial  for  the  error.  Upon  the  sale  of 
the  notes  and  mortgage,  they  were,  in  contemplation  of  law, 
paid  to  the  defendant,  and  a  recovery  could  be  had  under  the 
written  contract  for  the  payment  of  the  commissions.  In 
contemplation  of  law,  defendant  has  received  plaintiff's 
money.  ( Wolf  v.  Marsh,  54  Cal.  228 ;  Lang  v.  Saafley,  79 
CaL  260;  Pain$r  v.  Chnmel,  88  CaL  79.) 

GABOUTTB,  J^This  Is  an  appeal  from  an  order  grant- 
ing a  motion  for  a  new  trial.  The  action  was  one  involving  a 
claim  for  commissions  based  upon  a  sale  of  real  estate.  The 
claim  is  primarily  evidenced  by  a  contract  in  writing.  Under 
this  writing  plaintiff  was  to  receive  his  commissions  when 
certain  notes  taken  by  the  vendor  of  the  real  estate  from  the 
vendee  were  paid.  In  addition  to  the  aforesaid  written  con- 
tract, plaintiff  by  his  pleadings,  set  forth  an  oral  contract 
whereby  he  claimed  a  modification  thereof  as  to  the 
time  of  the  payment  of  the  commissions.  This  alleged  mod- 
ification was  to  the  effect  that  the  commissions  would  be  paid 
when  plaintiff  found  a  purchaser  for  the  aforesaid  notes. 
There  is  also  an  allegation  to  the  effect  that  he  found  such 
purchaser,  and  the  notes  held  by  the  vendor  were  sold  to  that 
party.  The  court  found  agidnst  the  alleged  modification  of 
the  original  contract,  but  found  that  a  sale  of  the  notes  had 
been  made.  There  was  no  issue  as  to  the  due  execution  of 
the  original  contract,  other  than  as  to  the  existence  of  a  suf- 
ficient consideration  upon  which  to  base  it.  But  upon  that 
matter  we  will  not  here  dwell.  Judgment  went  for  defendant, 
and  plaintiff  was  granted  a  new  trial. 

Upon  this  appeal  we  are  only  allowed  to  investigate  the 
matters  considered  by  the  trial  court  upon  the  motion  for  a 
new  trial.  And  we  deem  it  only  necessary  to  direct  our  at- 
tention to  the  consideration  of  one  of  these  matters.  Under 
objection,  defendant  was  allowed  to  prove  the  amount  he  re- 
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ceived  from  the  purchaser  upon  the  sale  of  the  notes.  This 
was  error  upon  any  conceivable  phase  of  the  case,  and  re- 
spondent now  concedes  the  ruling  to  be  erroneous,  but  daims 
the  evidence  was  harmless,  and  therefore  the  error  committed 

was  not  prejudicial.  It  is  hardly  consistent  for  respondent's 
counsel  to  insist  upon  the  admission  of  evidence,  under  objec- 
tion from  the  other  side  that  it  is  immaterial,  and  after  its 
admission,  when  error  is  predicated  upon  the  ruling,  to  then 
insist  that  the  evidence  was  immaterial  and  therefore  did  no 
harm.  The  fact  alone  that  the  court  admitted  the  evidence 
after  objection  made  is  the  strongest  kind  of  an  indication 
that  the  court  deemed  it  material,  and,  so  deeming  it,  gave  it 
weight  in  making  the  judgment  in  the  case.  Indeed,  it  is 
impossible  for  this  court  to  say  that  this  evidence  had  no  ef- 
fect upon  the  mind  of  the  trial  court  in  pointing  the  judg- 
ment. 

Plaintiff  has  advanced  a  theory  in  his  brief  whereby  he 
claims  that  in  law  a  sale  of  these  notes  by  defendant,  ipso 
facto,  rendered  his  claim  for  oommissions  due.  Pleadings  are 
liberally  construed  in  this  state.  There  is  but  one  form  of  ac- 
tion, and  judgment  is  rendered  on  the  facts  stated  in  the 
pleadings.  Possibly,  the  complaint  in  this  action  is  sufficient 
in  its  facts  to  support  a  judgment  based  upon  this  theory  of 
the  cause,  conceding,  of  course,  that  the  proposition  of  law, 
as  claimed,  is  sound.  Perhaps  the  evidence  admitted  indi- 
cated that  the  notes  were  sold  at  a  great  discount,  and  for 
this  reason  the  court  denied  plaintiff's  right  of  recovery.  Of 
course,  this  is  only  speculation,  but  it  tends  to  show  that  this 
court  cannot  say  that  the  error  committed  by  the  trial  court 
in  the  admission  of  this  evidence  was  harmless.  It  is  said  in 
Storck  V.  McCain,  85  Cal.  308:  '*The  overruling  of  the  ob- 
jection to  admitting  it  on  the  ground  that  it  was  irrelevant 
and  immaterial  indicates  that  in  the  opinion  of  the  court  it 
was  relevant  and  material.  That  the  court  attached  some  im- 
portance to  this  evidence  we  are  bound  to  presume  from  his 
admitting  it  against  the  objection  made  to  it." 

For  the  foregoing  rea^jons  the  order  is  affirmed. 

Harrison,  J.,  t^nd  Van  Dyke,  J.,  concurred. 
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EUREKA  MERCANTILE  COMPANY,  Appellant,  v.  CAL- 
IFOKNIA INSUKANGE  COMPANY,  RespoDctent 

Confmioimi^vsmmnt  m  Anotheb  Statb^Juusoxction  of  Pbboh 

— Cbssation  of  Agency. — Service  of  summons  in  an  action  com- 
menced in  another  state  against  a  corporation  of  this  state  by  de- 
livery of  process  therein  to  a  former  agent  of  the  corporation,  which 
had  ceased  to  do  huhiness  in  that  state,  iiiul  liad  no  agency  or  agent 
therein  at  the  time  of  such  service,  could  not  give  jurixliction  of  the 
person  of  the  corporation  to  a  court  of  that  state;  uud  a  judgment 
bftMd  upon  sueli  Msrviw  etniiot  entte  a  right  of  aetion  agaiiut  tho 
eorporation  in  tho  oourta  of  this  atate. 

Id. — ^Fboof  of  Aocncy — Recital  in  Judgment — Action  Upon  Judo- 
MENT — Disproof. — The  recital  in  the  judgment  that  "proof  waa 
made  in  open  court  that  the  person  on  wlioni  service  was  made  waa 
agent  of  the  defendant  at  the  time  of  the  service  of  the  summons 
and  complaint  on  him,"  is  not  conclusive  of  the  jurisdiction  of  the 
person  of  the  corporation,  and  does  not  preclude  the  corporation,  in 
an  action  upon  the  judgment,  from  ahowing  that  such  person  waa  not 
■ueh  agent. 

Id. — SnpuLATioN  of  Pabties — Defsas  <hp  Pbbsumption. — ^The  itipnla* 
tion  of  the  parties  in  the  action  upon  the  judgment  that  the  person 
served  was  not  an  agent  of  the  defendant  at  the  time  of  the  service, 
defeats  any  presumption  arising  Xrom  the  recital  of  proof  in  the 
judgment. 

to* — ^RiofTAL  ROT  Rbs  AoJinnoATAw-^Tha  ledtal  in  the  judgment  len- 
dand  in  the  abaenoe  of  the  defendant  la  not  rea  adjudicaia,  and  eaa- 
not  estop  the  defendant.  No  iaaiie  aa  to  the  agency  for  the  defendant 
of  the  person  served  waa  pretented  to  the  court  for  determination. 

Id. — ^Refusal  to  Set  Aside  Judgment — Conclusivknfss  not  Shown. — 
The  mere  refusal  of  the  court  of  the  other  state  to  set  aside  the 
judgment,  on  motion  of  the  defendant  at  some  subsequent  date,  not 
appearing,  and  upon  gnmnde  not  shown,  and  which  does  not  show 
that  it  had  obtained  jnriedietion  of  the  defendant,  and  which  refusal 
is  no  part  of  the  judgment  reeordt  eannot  be  held  to  eonelnde  the  de- 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tbe 

City  and  County  of  San  Francisco.  J.  C.  B.  llebbard,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  couzt. 
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Lloyd  &  Wood,  for  Appellant 

The  respondent  is  precluded  from  obtaining  judgment  by 
the  doctrines  of  res  adjudicata  and  estoppel.  (Moch  v.  Vir- 
ginia Fire  Ins.  Co.,  10  Fed.  Rep.  696 ;  Moulin  v.  Trenton  etc. 
Im.  Co.,  26  N.  J.  L.  57 ;  Michael  v.  Muhud  In$.  Co.,  10  La. 
Ann.  787;  VemeuU  v.  Harper,  28  La.  Ann.  893;  Bontell  v. 
I$eii,  14  Iowa,  309;  Capen  v.  Pacific  MiU.  Ins.  Co.,  25  N.  J. 
L.  67.1) 

E.  W.  McGraw,  for  Respondent. 

In  an  action  upon  a  foreign  judgment,  the  defendant  may 

attack  the  jurisdiction  of  the  court  by  evidence  dehors  the 
mord.  In  an  action  on  a  forei^jn  judgment  defendant  has  a 
right  to  attack  the  jurisdiction  of  the  foreign  court  by  evi- 
dence dehors  the  record.  (In  re  Estate  of  James,  99  Cal. 
374-77';  Oreewnveig  v.  StreUnger,  103  Cal.  278,  279; 'ftn^*- 
bury  V.  Yniestra,  69  Ala,  820.)  Service  of  process  upon  a 
former  agent  of  a  corporation,  who  has  ceased  to  be  such, 
does  not  confer  jurisdiction  of  its  [)erson.  (Alderson  on  Ju- 
dicial Writs,  192 ;  Arn^  v.  Watertown,  130  U.  S.  301.)  No 
valid  judgment  by  default  can  be  obtained  against  a  foreigu 
corporation  which  is  not  doing  businesB  in  the  stale  when 
summons  is  served,  and  such  fact  must  appear  by  the  judg- 
ment-roll ;  it  cannot  be  proved  aliwade.  It  does  not  appear 
by  return  of  a  sheriff  that  he  served  the  summons  on  an  agent 
of  the  corporation.  {8t.  Clair  v.  Cox,  106  U.  S.  350-60 ;  Hen- 
fling  V.  PUnntcftf  Ins.  Co.,  28  Fed.  Rep.  440;  United  States  v. 
American  Bell  Teleph.  Co.,  29  Fed.  Rep.  17-35;  Reno  on 
Nonresidents,  sec.  217,  p.  261;  Sullivan  v.  Sullivan  Timber 
Co.,  103  Ala.  371.)  In  this  caM,  however,  it  is  agreed  that 
the  California  Insurance  Company  was  not  doing  business  in 
Alabama  when  service  was  made. 

HARBISON,  J.— The  plaintiff  brought  this  action  npon 
a  judgment  rendered  in  its  favor  against  the  defendant  in  the 
circuit  court  of  the  state  of  Alabama.  Judgment  was  ren- 
dered in  favor  of  the  defendant,  and  the  plaintiff  has  ap- 

1  64  Am.  Dee.  412.  *  S7  Am.  St.  Rep.  60. 
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The  defendant  is  a  oorporation  oiganused  under  the  laws 
of  this  state,  with  its  offioe  and  principal  place  of  husiness  at 

San  Francisco.  In  the  action  brought  against  defendant  in 
the  state  of  Alabama,  service  of  process  was  made  upon  a  per- 
son who  had,  at  one  time,  been  the  agent  of  the  defendant  in 
that  state,  but  who  had  ceased  to  be  such  agent  prior  to  the 
time  of  said  service,  and  at  that  tune  the  defendant  had  ceased 
doing  business  in  the  state  of  Alabama  and  had  no  agency  or 
agent  within  the  state.  Upon  this  service  the  defendant  made 
default,  and  judgment  was  rendered  against  it  for  the  amount 
claimed  by  the  plaintiff. 

Under  these  facts  it  must  be  held  that  the  circuit  court  of 
Alabama  did  not  obtain  jurisdiction  of  the  person  of  the  de- 
fendant, and  that  the  judgment  entered  against  defendant 
<lid  not  create  a  right  of  action  against  it  in  the  courts  of 
this  state.  {St.  Clair  v.  Cox,  106  U.  S.  350;  Henning  v. 
Planten^  Ina.  Co.,  28  Fed.  Bep.  440.)  The  jurisdiction  of 
the  Alabama  court  was  an  essential  part  of  the  plaintiff'<i 
cause  of  action  herein,  and  it  was  incumbent  upon  the  plain- 
tiff to  make  proof  of  such  jurisdiction  in  order  to  entitle  it  to 
judgment  The  recital  in  the  judgment  that  "proof  was 
made  in  open  court  that  George  Eustice,  on  whom  service 
was  made  in  this  cause,  was  agent  of  defendant  at  the  time 
of  service  of  the  summons  and  complaint  on  him''  is  not  con- 
clusive of  the  jurisdiction  of  the  court  over  the  defendant, 
and  does  not  preclude  defendant  from  showing  that  Eustice 
was  not  such  agent.  (In  re  Estate  of  James,  99  Cal.  374*; 
Oreenseweig  v,  StreUnger,  103  Cal.  278.)  The  stipulation  of 
the  parties  herein  in  the  court  below,  that  he  was  not  such 
agent  at  the  time  of  service,  defeats  any  presumption  arising 
from  such  recital. 

Neither  can  the  contention  of  the  appellant  that  the  de- 
fendant is  estopped  from  contesting  the  jurisdiction  by  rear 
son  of  the  fact  that  such  agency  was  determined  in  the  Ala- 
bama court,  and  is  therefore  r«s  judicata,  be  maintained.  The 
above  redtal  in  the  judgment  was  without  any  appearance 
on  the  part  of  the  defendant,  and  in  its  absence;  nor  was 
there  any  issue  of  such  agency  presented  to  that  court  for 
determination.  The  refusal  of  the  court  at  a  subsequent  date 

a  37  Am.  St.  Rep.  SO. 
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to  set  a.'^ide  tlie  judgment,  upon  the  motion  therefor  on  behalf 
of  the  defendant,  is  no  part  of  the  judgment  record,  nor  does 
it  appear  at  what  time  the  motion  was  made,  or  upon  what 
ground  the  court  based  its  refusal.   Even  if  this  action  of 

the  court  could  be  considered,  there  is  nothing  in  the  record 
iixnn  which  it  can  be  held  that  there  was  any  decision  by  it 
that  it  had  obtained  jurisdiction  of  the  defendant.  Its.  re- 
fusal to  set  aside  the  judgment  may  have  been  upon  a  quee- 
tion  of  procedure. 

The  judgment  is  ailirmed. 

Garoutte,  J.i  and  Van  Dye,  J.,  concurred. 


[Sac  No.  632.  Department  One.— October  1,  1900.] 

JAMES  M.  STEINBERGER,  Appellant,   v.  AUGUST 
MEYER  and  EMMA  MEYER,  Respondent. 

Water  Rights — ^Uncebtain  Judgment— Reversal  Upon  Appeal. — A 
judgmeDt  in  an  action  involving  the  rights  of  the  parties  in  ths 
flow  of  the  waters  of  a  ereek,  which,  when  its  parts  are  read  to- 
gether and  eonsidered  as  a  whols»  is  unsatisfaetoiy  and  uncertain, 
and  not  snffidentljr  explicit  to  determine  all  the  rights  of  the  parties, 
and  the  amount  of  water  to  which  each  is  entitled,  must  be  reversed 
upon  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.  F.  A.  Kelley,  Judge. 

The  facts  are  staled  in  the  opinion  of  the  court. 

Goodwin  &.  Goodwin,  for  Appellant. 

Spencer  &  Raker,  and  H.  D.  &  G.  S.  Burroughs,  for  Re- 
spondents. 

GAROUTTE,  J.—- This  litigation  involves  the  respective 

rights  of  the  jnirtie?  to  the  use  of  the  waters  of  a  certain  creek 
known  as  Willow  Ranch  creek.  Plaintiff  in  his  complaint  al- 
leged a  diversion  of  these  waters  by  defendants,  without  right, 
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and  sought  a  permanent  iigunction,  with  damages.  Defend- 
ants admitted  a  diversion  of  twenty-fiye  inches  of  the  water:^ 

of  the  creek,  and  claimed  the  right  to  so  divert.  They  alr^o 
claimed  rights  as  upper  riparian  owners,  and  rights  by  rea- 
son of  an  artificial  increase  of  the  flow  of  waters  of  certain 
spiingB  which  were  situated  upon  their  land,  and  which  to 
some  extent  (possibly  quite  limited)  formed  the  source  of 
supply  of  the  aforesaid  creek.  The  findings  of  fact  do  not 
squarely  meet  all  the  issues,  and  the  judgment  rendered  is 
not  clear  and  explicit  as  to  the  respective  rights  of  these 
parties  in  the  waters  involved. 

The  judgment  rendered  provided:  ^'1.  That  plaintiff,  as 
against  defendant,  is  the  legal  and  lawful  owner  in  and  to  all 
the  water  of  Willow  Ranch  or  Steinberger  creek,  and  every 
part  thereof  and  has  the  legal  and  lawful  right  to  divert  at 
any  and  all  times  all  of  the  water  from  said  creek  and  use  the 
same  for  irrigation  and  domestic  use  and  purposes;  2.  That 
defendant  as  against  plaintiff  is  lawfully  entitled  at  any  and 
all  times  to  the  free  and  unobstructed  flow  and  to  the  di- 
version and  use  of  suflieient  water  to  and  from  said  sjirings 
to  properly  and  thoroughly  irrigate  in  the  aggregate  three 
acres  of  land  and  for  domestic  use  and  purposes."  Nothing 
is  said  in  this  judgment  as  to  the  injunction  prayed  for  and 
each  party  is  allowed  his  costs.  By  respondents'  hrief  it  in 
asserted  that  the  claim  made  in  their  answer  to  a  right  of 
diversion  of  twenty-five  inches  of  water  of  Willow  lianch 
creek  was  abandoned  during  the  trial.  But  we  find  no  sug- 
gestion to  that  effect  in  the  record.  The  present  appeal  is 
taken  by  plaintiff  from  the  judgment^  without  a  bill  of  ex- 
ceptions. 

We  will  not  enter  into  a  consideration  of  the  sufficiency 
of  the  findings  of  fact  to  support  the  judgment  rendered,  for 
we  have  concluded  that  the  judgment  itself  is  of  such  a 
character  as  to  justify  plaintiff  in  appealing  from  it.  Lay- 
ing aside  the  question  of  a  perpetual  injunction — ^to  whidi 
pMntiff  would  seem  to  be  entitled  if  defendants  were,  in 
fact,  diverting  twenty-five  inches  of  water  from  the  aforesaid 
creek  without  right — ^more  serious  questions  present  them- 
selves. The  various  parts  of  the  judgment  must  be  read  to 
gether,  and^  taken  as  a  whole,  it  is  not  satisfactory  or  ex- 
plicit  The  first  portion  of  the  judgment  seems  to  give  plain- 
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tiff  the  use  of  all  the  waters  of  the  creek.  Yet  that  right  to 
the  use  of  all  these  waters  seems  to  he  curtailed  by  the  second 
portion  of  the  judgment.  Indeed,  as  the  judgment  now 
stands,  it  can  only  serve  the  single  purpose  of  furnishing  the 
groundwork  for  future  litigation,  and  plaintiff  is  certainly 
entitled  to  something  more.  He  is  entitled  to  a  plain  and 
explicit  adjudication,  declaring  what  his  rights  are  to  these 
waters,  and  what  defendants'  rights  are  to  the  waters,  if  they 
have  any.  As  to  the  percolating  waters  defendants  have 
gathered  together  in  i^prings  upon  their  laiuh  hy  artificial 
means,  it  would  seem  plaintiff  has  no  concern.  But  as  to 
any  interference  with  the  waters  of  these  springs,  by  which 
their  usual  and  natural  flow  is  prevented  from  passing  down 
Willow  Ranch  creek  to  the  lands  of  plaintiff,  that  is  an  en- 
tirely different  question.  Again,  it  is  utterly  impossible  to 
determine  from  the  language  of  the  judgment  how  much 
water  is  neceasary  to  ''properly  and  thoroughly  irrigate  in  tl.e 
aggregate  three  acres  of  land."  If  that  water  is  produced 
by  the  exertions  of  defendants,  probably  the  quantity  is  an 
immaterial  matter  to  plaintiff,  but  if  it  is  water  coming  from 
these  springs,  which,  without  artificial  means,  would  flow  by 
way  of  the  creek  to  plaintiff's  land,  it  is  a  very  material  mat- 
ter to  him.  The  quantity  of  land  the  defendants  may  ir- 
rigate seems  to  be  immaterial.  The  question  here  presented 
is,  as  to  the  amount  of  water  the  respective  parties  should 
be  awarded.  As  to  whether  or  not  defendants,  by  the  judg- 
ment, are  given  the  use  of  any  of  the  waters  by  reason  of 
their  upper  riparian  ownership,  it  is  impossible  to  say. 
Neither  do  we  see  anything  in  the  findings  of  fact  bearing 
specially  upon  that  question. 
For  tiie  foregoing  reasons  the  judgment  is  reversed. 

Hanison,  J.,  and  Van  Dyke,  J.,  concurred. 
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[Grim.  Nou  m.   Department  Two.— October  1,  1900.] 

THE  PEOPLE,  Respondent,  v.  FRED  BENC,  AppeUant. 

GniiiNAL  Law — Postponement  of  Trial  Beyond  Sixty  Days — Dis- 
missal— "Giooo  Cause" — Engagement  in  Anotheb  Tbial. — ^The 
Iset  that  ths  oourt  it  engaged  in  the  trial  of  another  esse,  the  trial 
of  which  extends  beyond  the  period  of  lixtj  days  after  the  filing  of 
the  information,  is  '*good  cause,"  within  the  meaning  of  section  1382 
of  the  Penal  Code,  providing  that  'the  court,  nnless  good  cause  to 
the  contrary  is  shown,  most  order  the  prossention  dismissed  .... 
if  a  defendant,  whose  trial  has  not  been  postponed  upon  his  ap- 
plication, is  not  brought  to  trial  \N  ithin  sixty  days  alter  the  find- 
ing of  the  indictment  or  filing  of  the  infwmation." 

Ia. — Consent  or  Defendant  to  Postponemknts. — The  consent  of  the 
dafendant  to  postponements  of  his  trial  made  from  time  to  time^ 
If  not  equivalent  to  a  delay  granted  at  his  request,  is  "good  cause** 
lor  the  delsy  within  the  meaning  of  section  1382  of  the  Penal  Code. 

In. — Kapx — Cross-examination  or  Pbosecutbix  Undeb  Age — Want 
OF  Chastity — Impeachment. — Where  the  prosecutrix  ia  under  the 
age  of  consent,  her  testimony  to  a  forcible  rape  committed  by  the 
defendant,  and  that  no  one  else  had  liad  carnal  intercourse  with  lu-r, 
cannot  be  impeached  by  evidence  that  she  had  led  an  unchaste  life. 

In.— lliMoinivoT  or  DmBicrr  ATionNsr— Habmum  Aornnr.— Alleged 
nisoonduet  of  the  district  attomegr  in  stating  that  the  defendant's 
attorn^  Icnew  he  could  not  prove  want  of  ehastitj  of  the  prose- 
cuting witness,  is  harmless;  and  alleged  misconduct  on  his  part 
in  argument  in  calling  the  attention  of  the  jury  to  the  fact  that 
certain  witnesses  were  not  called  for  the  defense,  is  not  prejudi- 
cial, where  the  statement  was  stricken  out  by  the  court  and  the 
jury  were  instructed  to  disregard  it. 

Inr—BvnMBiiGB— Unusual  Apfsasara  or  Fionounix— Niaihim  id 
EvniT. — The  evidence  of  a  member  of  the  family,  who  had  left 
the  house  where  the  alleged  rape  was  committed  early  in  the  mom* 
Ing  and  who  returned  to  the  house  within  one  hour  after  the  occur- 
rence, that  he  noticed  that  the  appearance  of  the  prosecutrix  was 
unusual,  that  her  hair  was  tousled,  her  face  was  red.  and  that 
she  seemed  nervous,  was  admissible  as  bearing  on  the  effects  of  the 
act  charged  upon  her  person,  and  the  time  of  observation  was 
not  so  remote  from  the  event  as  to  make  the  evidence  immaterial. 

iBw— TtonxoHT  or  Physicians — Subsbqubut  Cokdrion  or  Sexual 
Omahs.— The  testimony  of  phydciaiis  as  to  the  condition  in 
wUdi  tlw  MKual  eigsas  of  ths  praseeutriz  were  found  some  Urn 
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to  six  dajs  after  the  alleged  rape  is  admissible,  the  remoteness  of 
the  o'idence  going  merely  to  its  probative  foroe,  of  whioh  the 
Jury  were  the  judges. 

ID.—BZF1ST  ETXDoroB— FMsmEUTT  ov  FoadBiM  Bah— BmiBicE 
SmoBBN  Out.— The  testimony  of  a  physieiaa  ai  to  the  possibility 
of  fordble  Intercourie  betweeo  a  man  and  a  well-developed  girl, 
weighing  one  hundred  and  thirty-eight  pounds,  without  her  con- 
senting to  the  act,  was  properly  excluded,  as  not  being  the  subject 
of  expert  evidence;  and  an  opinion  piven  by  a  physician  that  a 
man,  however  strong,  cannot  commit  the  act  of  coition  with  a  vig- 
orous, well  developed  woniiin,  while  bho  is  struggling  to  preveui  it. 
which  was  not  responsive  to  the  question  asked,  was  properly 
stricken  out. 

Id. — PROPOBTioir  of  Tbxtb  to  False  Charges  or  Rapb— iNOOMmmT 

Evidence — Remark  or  Court. — The  statement  of  a  physician  on 

crofls-examinntion,  thou/?h  not  ohjected  to,  that  medical  authorities 
place  the  proportion  of  trtio  to  false  charges  of  rape  as  one  to 
twelve,  was  so  clearly  ineonipotent  and  improper  as  to  render  a 
remark  by  the  court  that  that  statement  would  have  nothing  to 
do  with  any  particular  caae,  which  must  stand  on  its  own  merits, 
not  legally  prejudicial  to  the  appellant. 

Id. — ^Rbopeniwo  Case  for  Prosecution — Discretion. — The  court  had 
discretion  to  allow  the  district  attorney  to  reopen  the  rase  of  the 
prosecution  for  further  testimony;  and  there  is  no  error  in  so 
doing  where  no  abuse  of  discretion  appears. 

lo^— Habklibs  iRSTBUonoxfs— Modb  or  Exxbcisb  or  Fowkm  or  Jvn 

— ^Determining  Credit  or  WmiBsa. — ^Instructions  relating  to  tlio 
mode  of  the  exercise  of  the  powws  of  the  jury,  in  determining 

the  credit  of  a  witness  or  the  corroboration  of  the  prosecutrix, 
which  are  not  untrue  or  erroneous,  except  as  they  may  infringe  the 
province  of  the  jury,  are  harmless,  and  not  prejudicial  error, 
where  they  merely  tell  the  jury  what  th^  evidently  knew,  or 
would  evidently  do,  without  being  so  told. 

Id.— BiQUBSTBD  iNsnuonons  Substantiaelt  Given.— It  is  not  error 
to  refuse  to  give  proper  instructions  requested  where  the  court 
gave  instructions  to  the  same  effect  of  its  own  m«>tion. 

Id.— OmiTUiiiTr  ra  Bapb— itsruiAL  or  IVBTBUonoir.— An  Instme- 
tion  rei|nested  by  the  defendant  that  "the  fact  that  tlia  defendant 
may  have  had  an  opportunity  to  eommit  the  rape  ....  can 
have  no  weight,  unless  St  excludes  all  reasonable  opportunity  for 
its  commission  by  another,  and  standing  alone  is  insuflScient  to 
sustain  conviction,"  was  properly  refused,  because  the  first  part  of 
it  is  incorrect,  and  because  the  instruction  Intringsd  vpoi  the 
province  of  the  jury. 

low — GoirsBNT  AND  FoRCE — IifSTBUonoifS  BtfUBBD. — ^Tho  pirssiiriilli| 
witness  being  under  the  age  of  consent,  reqoeated  instructions  in- 
volving the  subjects  of  consent  and  force  were  properly  rtifused. 
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lo. — New  Trial — ^Newlt  Discovered  Evidence. — Where  the  prosecu- 
trix testified  that  she  scratched  the  face  of  the  defendant,  and  the 
case  had  been  twice  tried,  affidavits  of  jiorsons  wlio  met  the  de- 
fendant from  one  to  three  days  after  the  eveut  that  thej  saw  no 
teratehes  on  his  faoe,  which  do  not  satisfactorily  meet  the  requisite:! 
of  newly  diseovtred  eridenoe*  do  not  render  tlie  denial  of  n  new 
trial  on  that  gnrand  an  aboae  of  discretion. 

Id. — SumciENCT  or  Evidence  to  Support  Verdict — Testimony  of 
Prosecutrix — Ai.ibi. — Where  the  testimony  of  the  prosecutrix,  if 
believed,  is  sufficient  to  support  the  verdict,  they  may  convict  on 
her  evidence  alone;  and  the  truth  or  fiilsitv  of  the  evideruf  b^  ini; 
a  matter  exclusively  for  the  jury,  a  new  trial  cannot  be  granted 
beeavae  the  testimony  for  the  defendant  tends  strongly  to  prore  an 
alibi,  and  beeanse  tiie  jury  might  properly  Im^n  dlaeredlted  tlia 
prosecutrix. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 

Tulare  County  and  from  an  order  denying  a  new  trial.  W. 
B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Clack,  E.  W.  Holland,  and  Herman  T.  Miller,  for 
Appellant 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Hespondent. 

CHIPMAN,  C. — Defendant  was  convicted  of  the  crime  of 
Ti^,  alleged  to  have  been  oommitted  on  one  Ifaude  Yates, 
a  female  under  the  age  of  sixteen  years,  and  he  was  sen« 

icnced  by  the  court  to  five  years*  imprisonment  in  the  state 
prison.  From  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial  defendant  appeals. 

1.  Defendant  moved  to  dismiss  the  case  on  the  ground 
that  he  had  not  been  brought  to  trial  within  sixty  days  after 
the  filing  of  the  information. 

The  record  shows  that  the  information  was  filed  March 
10,  1899,  and  the  trial  began  June  6th  following. 

It  appears  that  the  case  was  continued  from  March  17th 
until  May  19th,  and  that  the  continuances  were  all  ordered 
by  consent  of  defendant.  It  also  appears  that  from  April 
6th  until  June  1st  the  court  was  continuously  engaged  iu 
CXXX.  Cal.— U 
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the  trial  of  another  cause^  and  for  a  time  after  June  lit, 
not  stated,  wa^  also  similarly  engaged. 

Defendant  cites  sectum  1382  of  the  Penal  Code,  and 
PeopU  V.  Buckley,  116  Otd.  146.  Section  1362  is  as  follows: 
**The  court,  unless  good  cause  to  the  contrary  is  shown ^ 
njuat  order  the  prosecution  dismissed  in  the  following  cases: 
.  .  .  .  2.  If  a  defendant,  whose  trial  has  not  been  post- 
poned upon  his  application,  is  not  brought  to  trial  within 
sixty  days  after  the  finding  of  the  indictment,  or  filing  of 
the  information." 

The  fact  tliat  the  court  was  engaged  in  the  trial  of  another 
case  was  good  cause  for  excluding  the  time  the  court  was- 
so  engaged  from  the  statutory  period  of  sixty  days.  (Peo- 
ple V,  Henry,  77  Gal.  445.)  We  think,  also,  that  if  the 
consent  of  defendant  to  the  postponements  from  time  to 
time  was  not  equivalent  to  an  application  by  him  for  post- 
ponement, it  was  sufficient  excuse  for  the  delay.  In  People 
V.  Cline,  74  Cal.  575,  the  delay  was  caused  by  the  defend- 
ant objecting  to  have  the  cause  set  down  for  trial,  and  the 
court  held  this  as  equivalent  to  a  delay  granted  at  the  re- 
quest of  defendant  and  presumably  for  his  benefit.  The 
court  did  not  err  in  denying  the  motion  to  dismiss. 

There  are  numerous  other  specifications  of  errors  which 
call  for  examination.  As  some  of  these  depend,  more  or 
less,  upon  the  nature  of  the  case  before  us,  it  should  be  re- 
m.arked  that  the  prosecutrix  was  a  girl  less  than  sixteen 
years  old,  strong  and  in  good  health ;  her  testimony  was  that 
defendant  came  to  her  mother's  house  when  no  other  per- 
sons but  herself  and  defendant  were  there,  about  10  o'clock 
on  the  morning  of  February  24, 1699,  and  while  there  com- 
pelled her  by  force  to  submit  to  his  having  carnal  inter- 
course with  her.  It  does  not  seem  necessary  at  this  point 
ii;  at  all,  to  give  the  details  of  the  occurrence. 

2.  Upon  the  cross-examination  of  the  prosecutrix,  de- 
fendant sought  to  show  that  she  had  led  an  unchaste  life, 
and  it  is  now  urged  that  the  evidence  was  admissible,  as 
tending  to  show  whether  she  spoke  the  truth  In  testifying 
that  defendant  had  forcibly  accomplished  his  purpose,  and 
especially  to  contradict  her  testimony  that  no  one  previously 
had  ever  had  carnal  intercourse  with  her.  The  trial  court 
held  that  the  evidence  was  immaterial  and  refused  to  allow 
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the  questions.  Defendant  cite?  State  v.  Duffy,  128  Mo.  549. 
This  case  seems  to  sappori  defendant's  contention  that  the 
evidence  was  admissible  to  contradict  the  prosecatriz,  but  it 
w  held  the  other  way  by  this  court  {People  v.  Johmton, 
106  Cal.  289.) 

3.  While  this  point  was  under  discussion,  and  after  de- 
fendant's attorney  had  commenced  to  state  what  he  assumed 
he  could  show,  but  was  interrupted  by  the  court,  the  dis* 
Irict  attorney  remarked:  "You  know  very  well  you  couldn't 
prove  any  such  thing."  It  is  urged  that  this  remark  in  tlie 
presence  of  the  jury  was  prejudicial  to  defendant's  case  and 
conveyed  the  impression  that  defendant's  attorneys  were 
atten^ting  to  prove  something  which  they  knew  to  be  un- 
true. Conceding  this  to  be  misconduct  on  the  part  of  the 
district  attorney,  we  do  not  think  that  it  could  have  in- 
fluenced the  jury  to  defendant's  prejudice. 

4.  The  witness  Ferrill  for  the  prosecution,  who  lived  in 
the  family  of  the  prosecutrix,  testified  that  he  left  the  house 
in  the  morning  shortly  after  breakfast,  and  returned  at 
noon  for  his  dinner,  when  he  found  the  prosecutrix  alone 
preparing  the  noon  meal.  He  was  asked  if  he  noticed  ''any- 
thing unusual  about  her  appearance/'  and  what  her  appear- 
ance was.  Defendant  objected  as  immaterial  and  incompe- 
Uut  and  no  part  of  the  res  gestae.  The  witness  was  allowed 
to  answer,  and  proceeded  to  describe  her  appearance.  He 
testified:  ''Well,  noticed  her  face  flushed  red,  and  her  hair 
was  all  kind  of  tousled.  Her  hair  was  uncombed.  That  was 
an  unusual  condition  for  her.  She  generally  kept  henelf  neat 
and  clean."  To  another  question,  which  was  objected  to, 
he  answered:  ''She  seemed  kind  of  nervous  like.  She 
didn't  seem  to  be  the  same."  He  also  testified  that  be  asked 
her  what  made  her  face  so  red  and  answered:  believe 
ahe  said  she  had  been  standing  over  the  stove."  The  prose- 
cutrix testified  that  defendant  accomplished  his  purpose 
after  11  o  ciock,  and  that  the  witness  Ferrill  returned  before 
12  o'clock.  Evidence  of  the  physical  condition  or  appear- 
ance subsequent  to  the  date  of  the  alleged  rape,  so  far  as 
the  appearance  bore  upon  the  net  charged  or  its  efTects  upon 
the  person  of  the  prosecutrix,  was  admissible.  The  time 
when  the  witness  observed  the  prosecutrix  was  not  so  re- 
mote as  to  make  the  evidence  immaterial. 
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5.  A  similar  question  is  presented  in  the  evidence  of  a 
physician^  Dr.  Rosson,  who  testified  to  the  condition  in 
which  he  found  the  sexual  organs  of  the  prosecutrix  some 

four  to  six  days  after  the  alleged  rape.  Defendant  objected 
a>5  immaterial  and  incompetent  and  not  part  of  the  res  (jcdiu^ 
The  evidence  was  admissible*  It  has  been  held  that  the 
condition  of  the  hymen  six  months  after  the  alleged 
may  be  shown,  the  remoteness  of  the  evidence  going  merely 
to  its  probative  force.  {Gijjord  v.  People,  148  111.  173.) 
The  jury  were  the  judges  of  its  probative  force.  The  same 
may  be  said  as  to  the  testimony  of  the  other  physicians,  to 
the  same  effect  as  that  of  Dr.  Bosson. 

6.  Defendant  asked  the  witness,  Dr.  Rosson,  the  fol- 
lowing question:  "As  a  physician,  having  knowledge  of 
the  strength  and  physical  condition  and  development  of  a 
man  and  of  women,  do  you  think  it  possible  for  a  man  to 
have  forcible  intercourse  with  a  girl  well  developed  and 
weighing  one  hundred  and  thirty-eight  pounds,  without  her 
consenting  to  the  performance  of  such  sexual  act?"  An  ob- 
jection of  the  district  attorney  to  the  question  was  sustained^ 
and  this  ruling  is  claimed  to  be  error.  Without  stopping 
to  inquire  if  the  proposition  involved  in  this  question  was 
admissible  at  all,  under  People  v.  Johruon,  supra,  it  is 
enough  to  say  that  it  is  not  a  subject  for  expert  opinion. 
The  jury  were  as  competent  to  answer  the  question  as  a  phy- 
sician would  be.  Therefore,  there  was  no  error  in  the  ruling. 

7.  Dr.  Field,  called  for  the  prosecution,  testified  on  cross- 
examination,  without  objection,  that  niediral  authorities 
place  the  proportion  of  true  to  false  charges  of  rape  as  one 
true  charge  to  twelve  false  ones.  The  court  remarked:  ''I 
don't  see  what  that  would  have  to  do  with  any  particular 
case  Because  the  guilt  or  innocence  of  the  defend- 
ant would  not  depend  at  all  upon  the  proportional  cases 
laid  down  by  physicians  in  any  case.  Each  case  should 
stand  on  its  own  merits.''  Appellant  contends  that  these 
remarks  were  so  prejudicial  to  him  as  to  warrant  a  reversal ; 
but  we  do  not  think  so.  The  statement  of  the  witness  which 
called  forth  the  remark  of  the  court  was  so  clearly  incompe- 
tent and  improper  as  evidence  that  it  was  quite  natural  for 
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the  court  to  make  the  remark  complained  of ;  and  as  appel- 

lant  had  no  right  to  have  such  a  statement  go  to  the  jury 
ir  the  shape  of  evidence,  he  cannot  complain  that  he  was 
prejudiced  by  the  remarks  of  the  court.  It  is,  no  doubt,  bet- 
ter for  the  court  to  allow  the  prosecuting  attorney  to  con- 
duct the  examination  of  witnesses;  but  in  this  instance  we 
think  it  apparent  that  the  appellant  suffered  no  legal  projii- 
dicc  by  the  reniarks  of  the  court,  even  though  it  would  have 
been  in  better  taste  if  the  court  had  refrained  from  making 
them. 

8.  Dr.  Combs  was  a  witness  for  the  defendant,  and  on 
cross-examination  made  an  answer,  not  responsive  to  the  ques- 

tion,  in  which  he  gave  it  as  his  opinion  that  a  man,  how- 
ever strong  he  may  be,  cannot  commit  the  act  of  coition 
with  a  vigorous,  well-developed  woman  while  she  is  strug- 
gling to  prevent  it  The  court  struck  out  the  answer,  on  the 
motion  of  the  district  attorney,  as  not  responsive  and  as  not 
proper  expert  testimony.  We  see  no  error  in  the  ruling. 

9.  The  court  allowed  the  district  attorney  to  reopen  the 
case  for  further  testimony.  It  was  within  the  discretion  of 
the  court  to  do  this,  and  as  no  abuse  of  the  discretion  appears 
there  was  no  error. 

10.  During  the  argument  for  the  prosecution  the  deputy 
district  attorney  mentioned  the  fact  that  the  \\itness  Dr. 
Beed,  "who  knew  about  the  marks  ou  defendant  s  face  and 
was  subpoenaed  by  the  defense,  was  not  called  as  a  witness 
by  the  defense;  also  that  Chambers,  the  constable  who  ar- 
retted the  defendant,  was  not  called  by  the  defense" ;  to  which 
statement  defendant  objected  as  prejudicial  to  the  riglu.s  of 
the  defendant.  "Thereupon  the  court  ordered  the  statement 
stricken  out  and  instructed  the  jury  to  disregard  it."  In 
People  V.  Lee  Chuck,  78  Cal.  317,  the  reprehensible  conduct 
of  the  district  attorney  w^as  called  to  the  attention  of  the  trial 
court,  but  the  court  declined  to  check  the  attorney.  In  the 
present  case  the  court  promptly  ordered  the  remarks  stricken 
out  and  instructed 'the  jury  to  disregard  them.  We  do  not 
think  that  the  incident  IB  ground  for  reversal.  (People  v, 
A/iFoo/:,  64Cal.380.) 

11.  It  is  urged  that  the  court  erred  in  giving  the  following 
instructions:  "The  degree  of  credit  due  to  a  witness  should 
be  determined  by  his  character  and  conduct,  by  his  demeanor 
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on  the  stand,  his  relation  to  the  controveray  and  the  parties, 
his  h<^,  his  fean,  his  bias  and  his  partiality,  the  reason- 
ableness of  the  statements  he  makes,  the  strength  or  weak- 
ness of  his  recollection  viewed  in  the  light  of  all  the  testi- 
monji  the  facts  and  circumstances  in  the  case." 

It  is  claimed  that  the  jury  were  thus  told  how  they  should 
determine  the  d^pree  of  credit  due  to  a  witnesSyi  and  that  it 
was  an  invasion  of  the  province  of  the  jury,  who  are  the 
sole  judges  of  the  credibility  of  the  witnesses.  People  v.  New- 
comer, 118  Cal.  263,  is  cited,  where,  among  other  things,  the 
court  said :  '^It  is  not  proper  for  the  court  to  direct  them 
[the  jury]  as  to  the  methods  by  which  they  shall  exercise 
their  own  powers."  While  condemning  this  form  of  in- 
struction the  court  said  "it  could  not  possibly  have  done  any 
harm ;  for  it  was  merely  telling  the  jury  to  do  certain  things 
which  jurors  would  evidently  do  without  being  so  told" ;  and 
for  the  same  reason  the  instruction  here  complained  of  was 
not  prejudicial  error. 

12.  The  jury  were  instructed  that  if  they  found  from  the 
evidence  that  the  mother  of  the  prosecutrix  was  the  first  per- 
son she  saw  in  whom  she  w^as  expected  to  place  confidence 
after  the  offense  was  alleged  to  have  been  committed,  and 
that  she  communicated  to  her  mother  at  the  first  opportunity 
that  her  person  had  been  forcibly  outraged,  as  charged  in  the 
information,  "then  you  have  a  right  to  consider  such  com- 
munication as  a  circumstance  in  corroboration  of  the  testi- 
mony of  Maud  Yates,"  the  prosecutrix.  It  is  contended  by 
appellant  that  this  was  an  instruction  as  to  the  weight  and 
force  of  evidence  and  facts,  and  was  thus  an  encroachment 
upon  the  province  of  the  jury.  Conceding  that  this  was  an 
improper  instruction,  because  infringing  upon  the  province 
of  the  jury  within  the  rule  so  often  declared  here,  still  it  was 
plainly  not  prejudicial  to  the  i^pellant  The  instruction 
was  not,  in  itself,  wrongful  or  erroneous;  and  as  was  said  in 
People  V.  Newcomer,  supra,  and  in  other  ciises  decided  by 
this  court,  the  instruction  was  merely  telling  the  jury  thingia 
which  the  jurors  evidently  knew  without  being  so  told. 

13.  Conceding  that  the  first  instruction  asked  by  defend- 
ant and  refused  was  proper  and  should  have  been  given,  it 
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waa  not  enor  to  lefuae  it,  for  the  veason  that  the  oourt  gave 
one  to  the  same  effect  on  its  own  motion.  The  same  may  be 

said  of  defendants'  instruction  numbered. 

14.  Defendant  asked  the  following  instruction,  which  was 
refused :  ''The  fact  that  the  defendant  may  have  had  an  op- 
portunity to  commit  the  rape  ....  can  have  no  weight  on- 
leas  it  excludes  all  reasonable  opportunity  for  its  commission 
by  another,  and,  standing  alone,  is  insufficient  to  sustain 
conviction."  This  instruction  was  properly  refused:  1. 
Because  the  first  part  of  it  is  incorrect,  and,  therefore,  there 
was  no  error,  under  any  view,  in  refusing  the  instruction  as 
a  whole;  and  2.  The  instruction,  if  given,  would  have  been 
an  infringement  upon  the  province  of  the  jury  in  the  same 
manner  as  instructions  hy  the  court  objected  to  by  appellant 
as  hereinbefore  stated,  were  infringements  upon  the  province 
of  the  jury.  There  is  nothing  in  the  case  of  People  v.  Tar  box, 
115  Cal.  57,  which  would  make  the  refusal  to  give  this  in- 
struction error. 

15.  Instructions  9  and  13,  asked  by  defendant,  were  prop- 
erly refused  because  they  introduced  the  elements  of  consent 
and  force,  which  have  nothing  to  do  with  cases  of  this  class. 
The  portions  of  these  instructions  with  the  consent  and  force 
elements  eliininated  were  in  effect  gyven  elsewhere  by  the 
court. 

16.  It  is  urged  that  a  new  trial  should  have  been  granted 
on  the  ground  of  newly  discovered  evidence.  Several  affi- 
davits of  persons  who  claim  to  have  met  the  defendant  at  dif- 
ferent times  from  one  to  three  days  after  the  alleged  offense 
was  committed  were  used  on  the  motion.  These  persons 
stated  that  they  saw  no  scratches  or  marks  on  defendant's 
face,  and  some  of  affiants  stated  they  were  quite  sure  they 
-would  have  noticed  any  such  aoratchee  if  there  had  been  any 
there. 

There  waa  evidence  introduced  at  the  trial  by  defendants 
to  this  same  effect.  These  affiants  were  friends  or  acquaint- 
ances of  defendant  whom  he  met.  The  case  was  tried  once 
before.  The  requisites  to  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidence  will  be  found  stated  in  People 
V.  UrquidaB,  96  Cal.  239.  We  cannot  see  that  these  requisites 
aie  satiafaotovily  met  in  the  present  case;  nor  can  we  say 
that  the  court  abused  the  discretion  with  which  the  law 
clothes  it  in  applications  made  on  this  ground. 
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17.  Finally,  it  is  very  strongly  urged  that  the  evidence 
was  insufficient  to  justify  the  veidict  of  guilty.  We  have 
carefully  scrutinized  the  testimony,  as  requested  by  defend- 
ant's counsel. 

The  defendant  denies  the  story  told  by  the  prosecutrix  in 
toto,  and  testifies  that  he  was  not  at  the  Yates  house  at  all  on 
the  day  of  the  alleged  rape.  His  alibi  is  his  principal  reliance, 
and  is  clearly  supported  by  the  testimony  of  his  wife,  and, 
to  some  degree,  by  other  witnesses  who  testified  that  they  saw 
defendant  about  11  o'clock  on  February  24th  at  a  different 
part  of  the  town  from  the  Yates  house.  There  is  quite 
enough  evidence  to  have  warranted  the  jury  in  discrediting 
the  story  as  told  by  the  prosecutrix.  But  we  cannot  say 
that  it  was  such  as  to  oonyince  us  that  the  verdict  was  given 
under  the  influence  of  passion  or  prejudice.  If  the  jury  be- 
lieved the  prosecutrix  they  could  convict  on  her  evidence 
alone  {People  v.  Logan,  123  Cal.  414)  ;  and  we  do  not  think, 
the  case  here  is  one,  as  was  suggested  in  People  v.  Logan, 
mpra,  where  the  court  would  be  authorised,  as  matter  of  law, 
to  deal  with  the  improbability  of  the  evidenoe.  The  verdict 
finds  support  in  the  evidence  and  its  truth  or  falsity  was  a 
matter  exclusively  with  the  jury. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  and  order  are  affirmed* 

McFarland,  J.,  Temple,  J.,  Henshawi  J. 
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til.  A.  No.  881.  Dtpartmeiit  Two.— October  S,  1900.1 

WAEREN  M.  GROUSE,  Administrator,  etc.,  of  Lafayette 
Woodwaid,  Deoeased,  Appellant,  £.  W.  P£T£BSON, 
Bflspondent 

Bratis  ov  Dbcia8b>  Pmoirs— Sais  or  Laii]>— -Aoxioir  iob  Fobobabb 
Pbior. — Th«  personal  represtiitfttivo  of  tho  «8tato  of  a  deceased 
person  may  maintain  an  aetion  against  a  purchaser  of  land  be- 
longing to  the  estate,  and  which  was  booght  by  him  at  a  probate 
sale,  to  recover  the  pnrehaie  prioe.  The  remedy  provided  by  the 
probate  law  for  a  resale  of  the  property  is  not  esdnslTe. 

Co.— DlSCBETIONABT  POWEB  OF  SaLB — ^ADmiVISTBATOB  WiTH  Will.  All- 

mEXED. — A  power  to  sell  lands  of  the  testator  given  by  a  fbreign 
will  to  the  executor  named  therein,  the  ezerdse  of  which  is 
discretionary  with  him,  does  not  vest  in  an  administrator  with 
the  will  annexed  appointed  in  this  state  as  to  lands  there  situ- 
ated, 8o  as  to  validate  a  sale  of  such  lands  made  without  a  prior 
authorization  of  the  probate  court,  and  for  a  purpose  not  admin- 
istrative. And  this  is  so,  although  by  the  laws  of  the  state  of 
the  domiciliary  administration  an  administrator  with  the  will 
annexed  is  given  the  same  power  to  sell  and  convey  real  estate 
that  the  person  named  in  the  will  as  the  executor  could  have  had 
in  executing  the  will. 

iD^EQurrABU  Oohvbbsioii. — ^In  this  state;,  the  fact  that  the  entire 
estate  of  a  teetator,  both  real  and  personal,  is  distributed  as  one 
fund  does  not  raise  any  presumption  of  an  equitable  conversion  of 
land  into  money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 

Diego  County.  E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Withington  &  Carter^  and  HahUi  Belden  &  Hawley,  for 
Appellant 

The  power  vested  in  the  executor  by  the  will  passed  to  the 
administrator  with  the  will  annexed.  (Code  Civ.  Proc.,  sees. 
1326,  1426;  Kidirdl  v.  Brummagim,  32  Cal.  442;  Elmer  v. 
Orayj  73  Cal.  284;  Cohea  v.  Johnson,  69  Miss.  46;  Chambers 
V.  Tuhne,  9  N.  J.  Eq.  158 ;  Howell  v,  Sebring,  14  N.  J.  Eq. 
89;  Giberson  v,  Oiberson,  43  N.  J.  Eq.  116;  Brown  v.  Armi- 


Diyiiized  by  Google 


I 


170  Cbouse  i;.  Pbtsbson.  [130  Cal. 

stead,  6  Rand.  (Va.)  594;  Elstner  v.  Fife,  32  Ohio  St.  358; 
Orrender  v.  Call,  101  N.  C.  399;  Davis  v.  Hoover,  112  Ind. 
423;  Jackman  v.  DeUifield,  85  Pa.  St.  381;  Lantz  v,  Boyer, 
81  Pa.  St  326 ;  Mam  v.  Maua,  80  Pa.  St.  194 ;  Evam  v.  Chew, 
71  Pa.  St  47;  Potta  v.  Brenemm,  182  Pa.  St  295;  Tamence 
V.  Reutker,  185  Pa.  St.  279 ;  Dent  v,  Maddox,  4  Md.  530 ; 
Keplinger  V.  Maccubbin,  58  Md.  212;  Wilcoxon  v.  Reese,  63 
Md.  646;  Venable  v.  Mercantile  Co.,  74  Md.  187;  Bo)/  v. 
Pomer,  78  Md.  42 ;  Drayton  v.  Qrimke,  Bail  £q.  (S.  G.)  392 ; 
Rohvtmn  Oaiendorff,  38  S.  0.  66 ;  Blakemore  v.  KimmoM, 
8  Baxt.  470 ;  Oreen  v.  Davidson,  4  Baxt.  488 ;  Owens  v.  Cowan, 
7  B.  Mon.  152 ;  Gulley  v.  Prather,  7  Bush,  167 ;  Shields  v. 
JSmifh,  8  Bush,  601 ;  Peebles  v.  Watts,  9  Dana,  103* :  Sf^el 
V.  MoxUy,  9  Dana,  139;  Schroeder  v.  Wilcox,  39  Neb.  136; 
Oreen  v,  Russell,  103  Mich.  638 ;  Farwell  v,  Jacobs,  4  Mass. 
634;  Blake  v.  Dexter,  12  Onab.  559;  Putnam  v.  Story,  132 
Mass.  212;  Warden  v.  Richards,  11  Gray,  277;  Parker  v. 
Sears,  117  Mass,  521;  Dilworth  v.  Rice,  48  Mo.  124;  Evans 
V.  Blackiston,  66  Mo.  437.) 

M.  L.  Waid,  and  E.  W.  Peteison,  for  Respondent 

TEMPLE,  J. — Plaintiff's  testator  resided  in  Minnesota  up 
to  the  time  of  his  death,  and  in  that  state  made  his  will  Jan- 
nary  31,  1889.  He  died  February  3,  1899.  The  will  was 
duly  probated  in  Minnesota  and  afterward  was  proven,  as 

provided  by  law  in  reference  to  foreign  wills,  in  the  superior 
court  of  San  Diego  county,  and  admitted  to  probate,  and 
letters  of  administration  with  the  will  annexed  were  issued  to 
plaintiff,  who  in  due  time  qualified.  Thereafter  plaintiff,  as 
such  administrator,  not  having  obtained  an  order  of  sale,  en* 
tercd  into  a  contract  with  defendant,  whereby  he  agreed  to  sell, 
and  defendant  agn  rd  to  buy,  certain  real  estate  belonging 
to  the  estate,  situated  in  the  county  of  San  Diego.  The  sale 
was  duly  reported  to  and  confirmed  by  the  probate  oourt  of 
that  county  and  the  proper  decrees  were  entered  and  recorded. 
Thereafter  a  deed  in  due  form  was  executed  and  tendered 
to  the  defendant,  and  demand  made  for  the  balance  of  the 
purchase  money,  according  to  the  contract  of  sale.  Defend- 

I  33  Am.  Dec.  631. 
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ant  refused  to  accept  the  deed  and  title  or  to  pay,  and  this 
suit  18  brought  to  leoover  the  pmehase  money  still  unpaid. 
Defendant  demnmd  to  the  complaint,  on  the  ground  that 

it  appears  upon  its  face  "that  plaintiff  has  no  authority  under 
the  provisions  and  terms  of  the  will  of  decedent,  as  «et  forth 
in  said  complaint,  to  sell  or  convey  the  property,  or  any  por- 
tion thereof,  described  in  the  complaint"  This  presents  the 
only  question  discussed  on  this  appeal. 

The  will  provided  for  the  payment  of  all  just  debts,  and 
gave  all  the  property  of  the  testator,  wherever  situate,  to  the 
same  persons  and  in  the  same  proportions  as  his  estate  would 
descend  under  the  laws  of  Minnesota,  and  then  follows  the 
clause  material  here,  to  wit  :  "I  hereby  nominate,  as  the 
executor  of  this  will,  George  W.  Yates,  on  condition  that  he 
make  no  charge  for  hif  services  as  such  executor ;  and  I  here- 
by authorize  by  said  executor  to  sell,  convey,  or  lease  any  of 
my  estate  for  such  prices  and  upon  such  terms  he  may  think 
best,  hereby  requesting  that  my  said  executor  be  not  re- 
quired to  give  any  bonds  for  the  performance  of  his  dutaes  as 
such  executor."   This  constitutes  the  entire  will. 

It  is  averred  that  the  statutes  of  Minnesotn  contain  the  fol- 
lowing provisions:  ''Every  person  appointed  administrator 
with  the  will  annexed  shall,  beforD  entering  upon  the  execu- 
tion of  lus  trust,  give  bond  to  the  judge  of  probate,  in  the 
same  manner  and  with  the  same  conditions  as  is  required  of 
an  executor,  and  shall  proceed  in  all  things  to  execute  the 
trust  in  like  manner  as  an  executor  is  required  to  do;  and 
whenever,  by  the  terms  of  a  will,  the  person  (or  persons) 
therein  named  as  executor  or  executrix  is  empowered  to  sell 
and  convey  real  estate,  an  administrator  with  such  will  an- 
nexed, appointed  to  execute  the  same,  shall  have  the  same 
power  to  sell  and  convey  real  estate  that  the  person  (or  per- 
sons) named  therein  as  executor  or  executrix  could  have  had 
in  executing  said  will.  When  all  the  executon  appointed  in 
a  will  are  not  authorised,  according  to  the  provisions  of  this 
chapter,  to  act  as  such,  such  as  are  authorized  shall  have  the 
same  authority  to  perform 'every  act,  and  discharge  every 

trust,  required  and  allowed  by  the  will ;  and  their  acts  shall 
be  as  valid  and  effectual  for  every  purpose  as  if  all  were  au- 
thorized and  acted  together;  and  administrators  with  the  will 
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annexed  shall  have  the  same  authority  to  perform  every  act 
and  discharge  every  trust  as  the  executor  named  in  the  will 
would  have  had,  and  their  acts  shall  be  as  valid  and  effectual 

for  every  purpose." 

The  testator  died  seised  of  a  large  estate,  consisting  of  real 
and  personal  property,  situated  in  many  different  states  and 
territories,  to  wit,  Minnesota,  California,  Washington,  Texas, 
territory  of  New  Mexico,  and  in  the  republic  of  Mexico. 
There  are  more  than  one  hundred  devisees,  living  in  various 
states  of  the  Union,  and  elsewhere.  Judgment  for  defendant 
was  entered  upon  the  demurrer,  and  plaintiff  appeals. 

I  do  not  doubt  that  a  suit  of  this  character  may  be  main- 
tained, although  our  probate  law  provides  a  special  remedy 
in  such  cases.  The  ]>i  nj  erty  might  have  been  resold  and  the 
present  purchtiser  held  respon.-iblc  if,  on  a  second  sale, 
enough  was  not  realized  to  pay  costs  and  the  amount  of  the 
present  bid.  That  remedy  is  not  exclusive,  and  in  some  pos- 
sible case  might  not  be  adequate.  The  purchaser  might  also 
have  appealed  from  the  order  of  the  probate  court  confirming 
the  sale,  but  did  not.  It  is  not  contended  here  that  the  order 
of  confirmation  will  conclude  the  purchaser  as  a  judgment 
to  which  he  was  a  party.  Whether  it  would  have  any  effect 
upon  the  purchaser  has  not  been  considered,  and  is  not  here 
determined. 

Our  statute  provides  that:  ''Administrators  with  the  will 

annexed  have  the  same  authority  over  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effectual 
for  all  purposes."  (Code  Civ.  Proc,  sec.  1326.)  This  statute 
was  quite  elaborately  considered  in  KidweU  v.  Bnmmagim, 
82  Cal.  436,  upon  which  case  appellant  very  greatly  reliee. 
The  ease  is  very  iiistnictive,  principally  because  no  reason 
given  for  sustaining  the  power  of  the  administrator  in  that 
case  exists  here. 

The  name  of  the  executor  in  the  KidweU  case  does  not  ap- 
pear in  the  clause  or  paragraph  in  which  the  power  to  sell  is 
conferred  upon  him.  *'The  executor  of  this,  my  last  will  and 
testament,  will,  within  two  years  after  my  decease,  sell." 
This  eircunistance  hixr^  been  deeiiKMl  of  importance,  as  indi- 
cating that  power  was  conferred  upon  the  executor  as  such, 
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and  not  to  the  person  by  name  as  one  in  whom  the  testator 
had  special  confidence.  In  the  present  will  the  testator  in 
one  sentence  says,  omitting  unnecessary  words :  ''I  nominate 
as  executor  of  my  will,  George  W.  Yates,  on  condition  that 
he  make  no  charge  for  his  services,  and  hereby  authorize  * 
my  said  executor  to  sell^  convey  or  lease  any  of  my  estate 
for  such  prices  and  upon  such  terms  as  he  may  think  best, 
and  he  is  not  required  to  give  bonds." 

2.  The  power  to  sell  in  the  Eidwell  case  was  not  a  mere 
naked  power.  It  was  coupled  with  trusts.  It  was  to  raise 
money  to  pay  specific  legacies,  practically  for  distribution, 
which  is  plainly  a  purpose  within  the  usual  scope  and  func- 
tion of  an  executor.  In  the  present  case  there  is  no  executo- 
rial purpose.  Clearly,  it  was  not  for  the  purpose  of  distribu- 
tion, for  he  directs  his  property,  wherever  situated,  to  descend 
according  to  the  laws  of  Minnesota;  and,  besides,  if  it  was  to 
be  created  as  personality  and  distributed  in  Minnesota,  the 
direction  to  sell  would  have  been  mandatory  and  not  left  in 
Hhb  discretion  of  his  executor  io  sell  or  lease. 

8.  And  this  bringB  us  to  the  most  obvious  difference  be- 
tween the  case  in  32  California  and  the  case  in  hand.  There 
the  sale  was  mandatory.  All  of  his  real  estate  was  to  be  sold 
for  the  purpose  of  distribution.  Here  the  executor  is  named 
and  authorized  to  sell,  convey,  or  lease,  for  such  prices  and 
upon  such  terms  as  he  may  think  best^  any  portion  of  his 
estate.  As  it  is  the  duty  of  all  trustees  to  execute  their  trust 
in  the  manner  which  will  best  subserve  the  interest  of  their 
beneficiaries,  plainly  the  executor  was  required  to  sell,  or  to 
refrain  from  selling,  as  in  his  judgment  would  be  best  for  the 
estate.  To  some  extent  the  executor  is  manager  of  the  estate 
in  the  interest  of  the  devisees,  and  a  personal  trust  and  confi- 
dence is  reposed  in  him,  and  power  given  him  beyond  the 
usual  scope  and  functions  of  executors.  As  a  general  rule,  it 
has  been  held  that  such  powers  do  not  pass  to  the  adminis- 
trator with  the  will  annexed.  The  rule  as  applied  to  statutes 
similar  to  ours  is  stated  by  Woemer  (2  Woemer's  American 
Administration,  sec.  341) :  "They  confer  upon  the  admin- 
istrator with  the  will  annexed  all  powers  given  to  the  exe- 
cutor {or  the  purpose  of  paying  debts  or  legacies,  or  both. 
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and  especially  when  there  is  an  equitahle  conversion  of  land 

into  money  for  the  purposes  of  such  payment  or  distribution, 
or  where  the  power  of  sale  is  imperative  and  does  not  grow- 
out  of  a  personal  discretion  confided  to  an  individual;  but  no 
*  discretionary  trust  or  power  conferred  upon  an  executor  or 
for  a  special  purpose  collateral  to  the  ordinary  duties  of  an 
executor  or  administrator,  or  indicating  a  special  confidence 
reposed  in  the  individual."  This  proposition  is  sustained  by 
numerous  cases  cited,  and  particularly  by  the  case  of  Mott  v. 
Ackerman,  92  N.  Y.  639,  where  previous  decisions  in  that 
state  are  modified  and  the  rule  stated  substantially  as  above. 

It  was  formerly  held  that  as  land  was  not  testamentary 
assets,  available  for  payment  of  debts,  when  power  to  sell  any 
portion  of  it  wa5  given  to  the  executor,  even  to  pay  debts  or 
legacies^  the  will  simply  made  the  named  executor  trustee. 
He  either  took  the  property  in  trust  to  sell,  or  was  the  donee 
of  a  power  in  trust,  and  in  either  case  could  exercise  the  trust 
or  sell  under  the  power,  though  he  did  not  qualify  as  exe- 
cutor. And,  accordingly,  it  was  held,  even  under  a  statute 
somewhat  similar  to  ours,  that  the  power  did  not  vest  in  an 
administrator  with  the  will  annexed.  (CankUn  v.  Egerion, 
21  Wend.  429.) 

In  that  cuse  the  matter  is  argued  at  great  length  and  with 
much  learning  by  Judge  Cowen,  who  holds  that  whether  land 
be  devised  to  the  executors  to  sell,  or  the  devise  is  that  they 
shall  sell,  the  power  is  not  in  them  as  executors,  but  as  trus- 
tees, and  they  may  execute  the  power  whether  they  qualify 
or  not.  Many  American  cases  are  cited  to  the  same  effect, 
and  this  was  evidently  the  doctrine  of  the  English  oourta 
(Sugden  on  Powers,  139.) 

This  view  of  the  matter  was  never  tenable  in  this  state, 
where  real  and  personal  property  descend  by  the  same  rule, 
and  the  power  of  administrators  and  executors  extends  alike 
to  both.  It  has  not  been  generally  adopted  in  other  states, 
and  has  been  practically  reversed  in  New  York  by  the  case 
of  Mott  V,  Aekerman,  supra  and  other  cases.  The  trend  of 
decision  now  is  to  construe  powers  vested  in  an  executor  as 
held  virtu te  officii  when  it  is  possible  to  do  so.  Still  the  rule 
quoted  from  Woemer  is  universally  recognized.  The  power 
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to  pass  to  the  administiator  ewn  te$tamento  annexe  must  be 
for  an  administrative  purpose,  and  not  to  execute  a  collateral 
trust. 

The  trouble  with  the  plaintiff's  case  is,  however,  that  the 
sale  authorized  is  at  the  discretion  of  the  named  donee  of  the 
power  to  make  or  not,  and  the  sale  is  not  for  an  adminis- 
trative purpose.  We  cannot  presume  that  the  sale  was  to  pay 
debt^.  Such  a  presumption  has  been  indulged  in  favor  of 
creditors  where  real  estate  cannot  be  reported  to  for  payment 
of  debts,  except  as  provided  in  a  will.  Nor  does  the  fact  that 
the  estate  of  the  testator,  both  real  and  penonal,  is  distrib- 
uted as  one  fund  raise  any  presumption  of  an  equitable  con- 
version of  land  into  nioiu  v,  as  was  held  in  Potts  v.  Brene- 
man,  182  Pa.  St.  295.  Whatever  presumption  could  arise  in 
Pennsylvania  from  the  fact  that  a  testator  bequeathed  his 
estate  as  one  fond,  making  no  distinction  between  penonal 
property  and  land,  it  is  of  no  significance  here,  where  both 
species  of  property  descend  by  the  same  rule,  and  the  ex- 
ecutor and  the  probate  court  have  the  same  control  over 
each. 

Appellant  oites  numerous  cases  which  he  contends  sustain 
the  proposition  that  the  power  will  pass  to  the  administrator 

even  when  it  is  discretionary.  When,  although  the  direction 
to  sell  is  imperative,  discretion  is  given  as  to  the  time  of  sale, 
or  the  terms,  or  price,  undoubtedly  the  power  passes  to  the 
administrator  ewn  teetamenio  annexe.  Many  cases  upon 
this  subject  are  dted  in  a  note  to  Oibenan  v,  Oibenon,  43 
N.  J.  Eq.  117. 

Among  the  numerous  cases  cited  I  find  none  which  give 
any  color  to  the  contention  of  appellant,  except  Skields  v. 

Smith,  8  Bush,  601,  and  that  case,  when  carefully  eouunined, 
is  of  little,  if  any,  value  as  an  authority. 

It  was  provided  by  a  statute  of  Kentucky  that  in  the  case 
of  the  death  of  one  of  several  executors  the  survivor  "may 
sell  the  land  which  the  will  directs  or  devises  to  the  executor, 
or  to  another  peison,  to  be  sold,  or  gives  discretionary  power 
to  sell,'^  etc.  By  a  subsequent  section  it  was  enacted,  in  sub- 
stance, that  an  administrator  with  the  will  annexed  shall 
possess  all  the  power  and  authority  given  to  the  executors 
therein  named,  or  any  of  them.  The  court  construed  this  act 
to  mean  that  the  administrator  ewn  teeiamenio  annexe  had 
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all  the  power  conferred  upon  executors  by  the  previous  sec- 
tion. Thus  explained,  the  Kentucky  cases  cannot  be  said 
to  be  at  variance  with  the  current  of  authorities  upon  the 
subject.  We  cannot  consider  the  provisions  of  the  statute  of 
Miiineaota  incorporated  into  the  will,  except  as  to  such  pow- 
ers as  are  within  the  usual  scope  of  an  administration  of  an 
estate  by  an  executor;  nor  by  such  construction  can  we  pro- 
vide a  trustee  to  execute  a  power  given  by  the  testator  to  a 
named  person  because  of  peculiar  confidence  reposed  in  him. 

Notwithstanding  the  dicta  in  many  cases,  it  is  manifest 
that  such  statutes  cannot  be  considered  in  all  ca^es  as  though 
the  language  had  been  actually  inserted  by  the  testator  in 
his  will.  Had  the  language  been  in  the  will  it  would  nat- 
urally imply  that  the  administrator  with  the  will  annexed 
sihould  act  £is  trustee  of  the  testator  even  in  collateral  trusts. 
Under  the  rule  above  cited  the  statute  has  reference  only  to 
such  trusts  as  are  properly  executorial. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.|  concurred. 
Hearing  in  Bank  denied. 

Beatty,  G.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  on  the  2d  of  No- 
vember, 1900: 

* 

BEATTY,  0.  J. — dissent  from  the  order  denying  a  re- 
hearing, and  from  the  judgment. 

I  think  it  clear  that  under  the  statute  of  Minnesota,  quoted 
in  the  opinion  of  the  court,  an  administrator  with  the  will 
annexed  would,  in  that  state,  have  had  the  same  power  of 
sale  that  was  conferred  upon  the  executor  named  in  the  will; 
and  I  think  the  authorities  cited  in  the  briefs  sustain  the 
proposition  that  the  intention  of  the  testator  is  to  be  gathered 
from  the  terms  of  the  will  as  affected  by  the  law  of  his  domi- 
'  cile.  That  is  to  say,  this  testator  must  have  intended  that, 
in  case  of  the  refusal  or  failure  of  his  nominee  to  act  as  ex- 
ecutor, or  of  his  ceasing  to  act,  the  administrator  cwn  te&tor 
mento  annexo  should  exercise  the  power  of  sale,  and  that  not 
only  in  Minnesota,  but  wherever  his  property  was  situated. 
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[L.  A.  No.  723.   Department  Two.— October  2,  1000.] 

GEORGE  HOLLOWAY,  Appellant,  v.  PASADENA  AND 
PACIFIC  RAILWAY  COMPANY,  Respondent, 

KnusBf cB-^oLTiira  or  Eixotbiok^ab— DEnonn  Oathjb-Guaso. — ^In 
fta  aetion  for  danuigw  for  injuiy  bj  being  thrown  from  an  aleetrie- 
ear,  evidence  tending  to  show  that  the  track  was  not  in  proper 
repair  at  a  cattle-guard  rapidly  crossed  bj  the  car»  which  by  a 
larch  or  jerk  threw  plaintifT  from  the  car  to  his  injury,  is  suf* 
fident  to  enable  the  juiy  to  infer  nsgUgenos;  and  it  is  error  for 
the  court  to  take  the  ease  from  the  jury. 

b^-CoimiBDraT  NiouflsiroB— Cbowihd  Cab — Snrnro  Ufoh  Plat- 
imnc— QuESTioirs  roa  Jubt. — It  is  not  contributory  negligence,  as 
matter  of  law,  for  the  plaintiff  to  sit  upon  tha  platform  of  a 
erowded  car,  with  his  feet  upon  the  step,  from  which  position 
he  was  jerked  to  the  ground  to  his  injury;  but  the  question  is 
for  the  jury.  It  is  for  the  jury  to  dctormine  whether  or  not  the 
defendant,  by  crowding  the  car,  caused  the  plaintiff  to  take  such 
seat,  and  wliether  or  not  the  seat  was  such  as  to  endanger  the 
life  or  safety  of  the  plaintiff,  provided  the  defendant  exercised 
due  care. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Simpson  A  Willett,  for  Appellant 

John  D.  Pope,  for  Respondent. 

THE  COURT.— This  action  was  brought  by  plainUff  to 
obtain  a  judgment  against  defendant  for  damages  reoeived 

by  plaintiff  in  falling  or  being  thrown  off  of  one  of  defendant's 
electric-cars  while  said  car  was  in  motion. 

At  the  close  of  the  evidence  the  court  directed  the  jury  to 
return  a  verdict  for  the  defendant,  and  upon  the  verdict  thus 
returned  judgment  was  entered.  This  appeal  is  from  the 
judgment  and  from  the  order  denying  plaintiff's  motion  for 
a  new  trial.  It  appears  from  the  evidence  that  on  the  twenty- 
fifth  day  of  November,  1897,  the  plaintiff  was  returning 

from  Santa  Monica  to  Los  Angeles  on  one  of  defendant's 
CKZX.  CUiw— IS 
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can.  The  car  was  crowded,  and  plaintiff  was  seated  on  the 

front  platform  with  his  feet  resting  on  the  step.  As  the  car 
ran  over  a  certain  cattle-guard  near  Rosedale  Cemetery,  on 
defendant's  track,  plaintiff  fell  or  was  thrown  from  the  car 
and  under  it,  so  that  one  foot  was  crushed  and  the  other  was 
badly  injured.  Plaintiff  claims  that  his  feet  were  caught  by 
timbers  extending  upward  from  the  trench  or  portion  of  the 
cattle-guard  under  the  track.  The  timbers  or  steps  forming  a 
portion  of  the  cattle-guard  were  four  and  a  half  inches  below 
the  step  of  the  car.  It  is  claimed  in  appellant's  brief  that 
there  was  substantial  evidence  of  negligence  on  the  part  of 
defendant,  and  that  it  was  the  duty  of  the  court  to  have  al- 
lowed the  case  to  go  to  the  jury.  In  the  complaint  it  is  alleged 
that  defendant  was  negligent  in  not  providing  a  sufficient 
number  of  cars  for  the  transportation  of  its  passengers,  in  the 
operation  of  the  can  upon  which  plaintiff  was  riding,  in  the 
construction  of  its  cattle-guards,  and  in  the  construction  and 
maintenance  of  its  road.  The  evidence  seems  to  have  been 
principally  confined  to  the  allegation  as  to  negligence  in  the 
maintenance  of  the  road.  The  neghgenoe  in  this  respect  is 
claimed  to  be  that  defendant's  tiack  had  a  loose  joint  or  con- 
nection of  the  rails  just  west  of  the  cattle-guard,  so  that  a  car 
passing  over  the  joint  would  receive  a  severe  jolt.  The  testi- 
mony on  behalf  of  plaintiff  was  in  substance  a.>  follows:  The 
witness  Collins  testified:  'Tor  about  two  feet  under,  directly 
under  where  the  joint  of  the  rails  were  put  each  way,  the 
ground  was  broken,  so  that  when  one  would  stand  on  the  rail 
you  could  see  the  rail  bend  up  iuid  down.  The  car  was  going 
at  a  rapid  gait,  .  •  •  .  I  should  judge  twenty  miles  an  hour ; 
all  at  once  there  was  a  severe  jolt,  and  I  felt  Mr.  Holloway's 
body  sort  of  give  a  lurch  back.  He  was  pulled  off  the  car  and 
he  went  with — well,  without  any  resistance  In  con- 
nection with  the  jolt  of  the  car  there  seemed  to  be  a  lurch 
.  sideways  and  a  downward  movement  of  the  oar.'' 

The  witness  Allen  testified  "that  the  joint  was  about  three 
feet  and  eight  inches  west  of  the  cattle-guard;  that  at  this 

place  the  rails  of  the  track  did  not  meet  by  nine-sixteenths  of 
an  inch,  and  underneath  the  joint  the  ground  was  broken  so 
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tiiaft  the  weight  of  a  man  would  cause  the  rail  to  more  up  and 

down,  and  that  the  track  at  this  point  was  not  in  a  safe  and 
proper  condition  for  travel.  That  there  was  a  depression  of 
five-eighths  of  an  ineh  at  this  point  distributed  over  a  space  of 
about  eight  feet  That  the  effect  on  a  car  passing  that  point 
«t  the  speed  of  fifteen  or  twenty  miles  an  hour  would  be  to 
cause  a  jolt,  and  that  the  tendency  of  the  car  would  be  to  go 
downward.'' 

The  witness  Branson  testified  '^at  the  car  was  running 
▼ery  fast  It  seemed  to  be  behind  time  and  trying  to  make 
up,  and  the  car  gave  a  jolt  and  off  he  went.'' 

The  witness  Greely  testified  "that  the  seats  were  all  full  of 
people  and  the  aisles  of  the  car  were  full  of  people  standing. 
....  That  he  noticed  the  jolt" 

The  witness  Weyrick  testified  that  the  rails  did  not  come 
quite  together  at  the  joint,  that  the  ground  was  loose  beneath 
the  rail  so  that  when  you  stepped  on  it  the  rail  would  give  a 
little.  , 

Plaintiff  testified  that  he  boarded  the  car  at  Santa  Monica 
^id  obtained  a  seat.  That  he  gave  up  his  seat  to  a  lady  and 
sat  down  on  the  front  platform,  and  that  there  were  no  seats 
on  the  platform  for  passengers.  That  his  feet  were  on  the 
«tep  of  the  platform.  That  just  prior  to  the  time  he  went  off 
the  car  "the  car  seemed  to  give  a  kind  of  a  lunge,  swinging 
the  upper  part  of  my  body  backward,  and  my  feet  went  up. 
Something  blruck  my  right  foot  right  hard  and  pulled  me 
cff  the  car.    I  fell  off,  the  car  ran  over  my  feet.'' 

Negligence  of  defendant  was  the  basis  of  the  plaintiff's 
-cause  of  action  and  of  his  right  to  recover.  It  was  the  prov- 
ince of  the  judge  to  determine  whether  or  not  the  evidence 
offered  by  plaintiff  had  any  legal  tendency  to  establish  negli- 
gence, and  it  was  for  the  jury  to  say,  after  weighing  and  con- 
«dering  all  the  evidence,  whether  or  not  the  negligence  had 
been  sufficiently  proven.  If  the  evidence  on  the  part  of  the 
plaintiff  was  such  that  the  jury  would  have  the  right  to  infer 
negligence  therefrom,  the  court  did  not  have  the  right  to 
usurp  the  functions  of  the  jury  and  take  the  case  from  them. 
iBfuh  V.  Bameit,  96  Cal.  202;  MeCwnie  v.  Stmthem  Pac. 
Co.,  122  Cal.  560.) 
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In  this  case  we  think  the  evidence  was  such  that  the  case 
should,  upon  proper  instructions,  have  been  sent  to  the  jury. 
The  evidence  tended  to  show  that  the  track  was  not  in  proper 
repair  and  that  the  plaintiff  was  thrown  off  the  car  by  reason 
of  the  car  giving  a  lurch  or  jerk  as  it  passed  over  the  defective 
joint.  The  evidence  was  not  the  most  satisfactory,  and  it  may 
be  that  in  view  of  the  evidence  produced  by  defendant  that 
the  jury  would  not  have  found  that  the  track  was  out  of  re- 
pair, or  that  the  defendant  was  guilty  of  negligence.  But  it 
was  the  peculiar  function  of  the  jury  to  pass  upon  these  ques- 
tions. If  the  evidence  were  such  that  the  jury  would 
have  no  right  to  infer  negligence,  then  the  court  would  have 
been  justified  in  taking  the  case  from  it.  The  test  is  this: 
Would  the  evidence  on  the  part  of  the  plaintiff  be  sufficient 
to  sustain  a  verdict  in  his  favor  if  such  verdict  had  been  ren- 
dered? Applying  this  test  we  think  the  evidence  in  the  rec- 
ord would  be  sufficient  to  sustain  a  verdict  for  plaintiff.  It  is 
claimed  that  the  evidence  on  the  part  of  plaintiff  shows  ^at 
he  was  guilt}"  of  contributory  negligence  in  taking  a  seat  on 
the  steps  of  the  front  platform.  The  evidence  is  such  that  it 
gives  much  color  to  defendant's  contention,  but  we  cannot 
say  as  a  matter  of  law  that  the  evidence  shows  such  contribu- 
tor}' negligence  on  the  part  of  plaintiff  as  to  preclude  his  re- 
covery. The  car  was  crowded  with  passengers.  The  plaintiff 
had  taken  a  h^eat  on  the  t^teps.  AVhelhcr  or  not  the  defendant, 
by  crowding  its  car,  caused  plaintiff  to  take  such  seat,  and 
whether  or  not  the  seat  was  such  as  to  endanger  the  life  or 
safety  of  plaintiff,  provided  the  defendant  exercised  due  and 
proper  care,  were  questions  for  the  jury.  If  different  infer- 
ences might  be  drawn  from  the  evidence  as  to  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negligence,  it  was  the 
province  of  the  jury  to  determine  such  questions  and  draw 
such  inferences. 

The  judgment  and  order  are  reversed  and  the  cause  » 
manded  for  a  new  triaL 
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[L.  A.  No.  047.  Department  Two. — October  2,  1900.] 

MARY  K.  BARTLETT,  Respondent^        MARY  E. 

MACKEY,  Appellant. 

Petition — Appeal  from  Intkblocutoby  Judguknt. — An  appeal  from 
an  interlocutory  judgment  in  an  action  for  partition,  taken  more 
than  sixty  days  nfter  the  entry  of  the  interlocutor/  judgment, 
is  too  late,  and  must  be  aisregarded. 

In^— Sale — Matxbial  Injubt  fbom  Pabtition — Pleading — Evidence. 

— Tt  is  not  essential  to  aver  in  the  complaint  that  partition  can- 
not be  made  without  material  injury  and  great  prejudice  to  the 
owners,  to  justify  the  admission  of  evidence  to  that  efTect,  and 
to  warrant  an  order  of  aale  of  the  property. 

iDk— SunoBT  OF  Fnmnrii — ^"Gbbat  Pbejudice  to  OwHEBa"— A  finding 

that  "partition  cannot  be  made  without  great  prejudice  to  the 
owners,"  is  sufficiently  supported  by  the  testimony  of  three  wit- 
nesses, without  contradiction,  that  it  would  be  injurious  to  both 
parties  to  partition  the  property,  together  with  proof  of  the  situa- 
tion of  the  land  sought  to  be  partitioned  indicating  the  same 
thing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Lantc,  and  H.  0.  Dillon,  for  Appellant 

Simpson  &  Willett,  for  Respondent 

THE  COURT.— This  action  is  for  a  partition  of  two  lots 
in  the  city  of  Pasadena.  The  defendant  appeals  from  an 
interlocutory  judgment  in  plaintiff's  favor  and  from  an 
order  denying  a  new  trial. 

The  appeal  from  the  judgment  was  taken  more  than  sixty 
days  after  the  same  was  entered,  and  must  therefore  be  disre- 
garded. (Code  Civ.  Proc,  sec.  939,  subd.  3.)  The  appeal 
from  the  order  denying  a  new  trial  is  left  for  consideration, 
and  we  will  dispose  of  the  questions  properly  arising  thereon, 
omitting  all  those  matters  that  can  be  determined  only  on 
appeal  from  the  judgment.  (Thompton  v,  Los  Angeles,  125 
Cal.  270.) 
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Appellant  objocted  to  the  to-tiTiiony  of  each  of  three  wit'- 
nesses  to  the  effect  that  it  would  be  injurious  to  both,  parties 
to  partition  the  property.  The  ground  of  his  objection,  as^ 
stated  on  this  appeal  (though  it  was  not  so  stated  at  Hht 
trial),  is  "the  absence  of  allegations  in  the  complaint  that 
said  property  could  not  be  partitioned  witbout  great  preju- 
dice to  the  rights  of  the  owners."  The  complaint  is  devoid  of 
the  allegation  as  claimed,  bat  the  prayer  of  the  oomplaini 
contains  the  following:  "Wherefore  the  said  plaintiff  praya 
judgment:  ....  2.  That  a  partition  of  the  said  real  prop- 
erty  be  made  according  to  the  rij^jbts  of  the  respective  parlies, 
or,  if  a  partition  cannot  be  made  without  material  injury  and 
great  prejudice  to  the  owners  of  those  rights,  then  that  said 
premises  be  sold,"  etc.  Section  763  of  the  Gode  of  Civil  Pro- 
cedure provides:  "If  it  be  alleged  in  the  complaint  and 
established  by  evidence,  or  if  appear  by  llie  evidence  without 
such  allegation  in  the  complaint  to  the  satisfaction  of  the- 
court,  that  the  property  or  any  part  of  it  is  so  situated  that 
partition  thereof  cannot  be  made  without  great  prejudice  U> 
the  owners,  the  court  may  order  a  sale  thereof."  This  statute 
seems  to  contemplate  that  the  court  may  investigate  the  ques- 
tion as  to  whether  a  sale  is  requisite  to  avoid  great  prejudice 
to  the  owners  even  in  the  absence  of  any  allegation  in  the 
complaint  to  that  effect. 

In  De  Uprey  v.  De  Vpny,  27  Gal.  880,^  there  was  a  de- 
murrer to  the  complaint,  and  in  disposing  of  it  Sanderson^ 

C.  J.,  said:  '"'riic  only  ground  uriicd  in  sup|>ort  of  the  denuir- 
rer  is  that  the  complaint  contents  itself  with  the  general  alle- 
gation that  the  premises  cannot  be  divided  by  metes  and 
bounds  without  prejudice,  and  does  not  state  the  facta  show- 
ing why  such  a  partition  could  not  be  made.  A  complete- 
answer  to  this  is  found  in  the  fact  that  the  manner  in  which 

the  partition  is  to  be  made  constitutes  no  part  of  the  cause  of 
action,  but  is  mcn  ly  a  part  of  tbe  relief.  While  it  is  proper 
and  jjcrhaps  advi.-able  to  ask  lor  a  particular  mode  of  parti- 
tion— there  bein^  two  provided  by  tbe  statute — and  to  thai 
end  allege  the  facts  upon  which  the  ]>laintitf  relies  for  the- 
particular  mode  which  he  seeks,  yet  this  is  not  indispensable, 
and  a  complaint  which  is  silent  upon  the  subject  is  gOQd.'' 

1  87  Am.  Dee.  SI.  • 
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We  are  dearly  of  the  opinion  that  the  objection  was  prop- 
erly  overrnled. 

It  is  objected  that  the  evidence  is  insufficient  to  sustain  the 
finding  that  partition  of  the  premises  cannot  be  made  with- 
OQt  great  prejudice  to  the  owners. 

It  was  testified  by  three  witnesses,  without  contradiction, 

that  it  would  be  injurious  to  both  parties  to  partition  the 
property.  In  addition  to  this,  it  is  shown  that  the  land  sought 

to  be  partitioned  is  fifty-one  feet  wide  and  three  hundred  and 
five  feet  long;  that  the  ends  of  it  front  on  Colorado  and 
Union  streets,  Colorado  being  the  principal  business  street  of 
Pasadena;  thafr  along  its  western  side  runs  a  narrow  street 
traversed  by  the  Southern  California  Railway.  On  its  east- 
ern border  there  is  no  street.  The  question  of  "great  preju- 
dice to  the  owners''  was  one  of  fact  to  be  determined  by  the 
trial  court,  and  in  view  of  the  foregoing  evidence  we  see  no 
cause  to  interfere  with  the  finding.  (De  Uprey  v.  De  Uprey, 
•ttpra.) 

The  other  points  urged  for  a  reversal  are  not  of  sufficient 
importance  to  require  special  notice. 
The  judgment  and  order  appealed  from  axe  affirmed. 


[&  F.  No.  2270.  In  Bulk.— Oetober  2,  leOO.] 

J.  F.  KERR,  Petitioner,  v.  SUPERIOR  COURT,  Respond- 
ent. 

Mahdamus — Accusations  Aqaiivst  Dibkctobs  of  Iurioation  District — 
Refl'Sal  to  Issue  Citation. — Mandamus  will  not  lie  to  compel 
a  superior  court  which  has  refused  to  iaaue  a  citation  upon  ua 
accusation  made  under  the  provisions  of  section  772  oi  the  Penal 
Code  against  a  dir«ctor  of  an  irrigation  district,  charging  him 
with  neglect  to  perform  Us  official  duty  as  such  director,  "to 
istuis  said  dtation,"  and  to  proceed  with  the  hearing  of  the  saoae. 
[Temple,     and  Beatty,  C  J.,  dissenting.] 

Id. — Judicial  DiscamoK — Fbuitless  Bssult — Final  Aotioh. — Jfim- 
damuB  will  not  lie  to  control  judicial  discretion  nor  to  oompel  a 
eoiirt  to  exercise  its  discretion  in  a  particular  manner,  nor  to 
oontrol  the  result  of  its  aetimi,  nor  to  compel  It  to  grant  rather 
ihan  to  refuse  a  motion  or  request,  nor  to  compel  action,  the  re- 
sults of  which  would  he  vain  and  fniitlesa,  nor  to  disturb  the  ilnal 
action  of  a  court  from  whicn  there  is  no  appeal. 
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PETITION  for  mandamus  from  the  Supreme  Court  to 
the  Superior  Court  of  Stanislaus  County.  J.  K.  LaW|  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Dennett,  0.  A.  Stonesifer,  and  W.  H.  HattoUi  for 
Petitioner. 

HodgeiSi  Patenon  &  Slack,  and  C.  W.  £astin,  for  Itespond- 
ent 

McFARLAND,  J. — This  is  an  original  petition  here  for  a 
writ  of  mandamus  to  oompel  the  superior  oourt  of  the  county 
of  Stanislaus  to  take  certain  action  prayed  for  the  petition. 
An  alternative  writ  issued,  and  afterward  a  demurrer  to  the 

petition  was  interposed  and  the  case  was  submitted  on  the 
demurrer. 

The  petition  sets  forth  that  on  March  10,  1900,  petitioner 
presented  to  said  superior  court,  respondent  herein,  a  written 
verified  accusation  in  which  it  was  alleged  that  one  Baker,  a 

director  of  the  Modesto  Irrigation  District,  had  refused  and 
neglected  to  perform  his  otiicial  duty  as  such  director,  and 
was  so  refusing  and  neglecting  it;  that  *'at  said  time  the  said 
plaintiff  above  named,  by  his  attorneys,  demanded  of  the 
said  court  that  said  court  cite  the  said  defendant,  C.  C.  Baker, 
to  appear  before  tlie  said  court,  at  a  time  not  more  than  ten 
nor  less  than  five  days  from  the  time  said  accusation  was  pre- 
sented, to  answer  said  accusation;  and  that  said  court  refused 
to  issue  said  citation,"  or  to  take  any  further  action  upon  the 
accusation.  The  prayer  of  the  petition  is  that  a  writ  issue 
requiring  respondent  **to  issue  said  citation"  and  to  proceed 
with  the  hearing  of  the  same.  The  accusation  was  based 
upon  the  provisions  of  section  772  of  the  Penal  Code. 

It  is  not  necessary  for  us  here  to  discuss  the  constitutional- 
ity of  said  section  772,  or  the  validity  under  it  of  any  process 
not  in  the  name  of  "The  people  of  the  state  of  California,"  or 
the  question  whether  a  person  can  be  punished  criminally  by 
"removal  from  oftice,"  and  a  fine  of  five  hundred  dollars, 
without  a  jury  trial,  or  any  of  the  other  objections  taken  by 
counsel  for  respondent  to  the  validity  of  said  section;  be- 
cause, in  our  opinion,  the  petition  does  not  present  a  case 
which  calls  for  the  exercise  of  the  writ  of  mandamus. 
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It  is  the  general  rule  that  mandamvs  does  not  lie  to  con- 
trol the  discretion  of  a  court  or  judicial  officer;  and,  what- 
ever exceptions  there  may  be  to  this  general  rale,  it  is  clear 
that  a  court  cannot  be  made  by  mandamus  to  exercise  its 
discretion  in  a  particular  manner.  (High's  Extraordinary 
Legal  Eemedies,  sec.  156;  Francisco  v,  Manhattan  etc,  Co., 
36  Gal.  286;  Strong  v.  Grant,  99  Oal.  100;  letoia  t^.  Barclay, 
35  Cal.  213;  People  v.  Weston,  28  Cal.  640.)  It  is  also  a 
rule  that  a  court  will  not  do  the  vain  and  fruitless  thing  of 
issuing  a  writ  where  nothing  can  be  accomplished  by  it. 
(High's  Extraordinary  L^gal  Remedies,  sec.  14;  Boyn^  v, 
Ryan,  100  Gal.  265.)  We  think  that  either  of  the  ahove- 
stated  rales  precludes  the  rightful  issuance  of  the  writ  in 
the  case  at  bar. 

A  court  can  be  compelled  to  act,  but,  having  acted,  its  act 
cannot  be  reviewed  on  mandaiMu;  or,  as  the  rule  is  stated 
in  Shine  v.  KcjUueky  Cent  R,  R.  Co.,  85  Ky.  177:  "Man- 
damus will  lie  to  set  a  court  in  motion,  but  not  to  control 
the  result."  Whether  or  not  a  court  has  acted  within  the 
meaning  of  this  rule  depends  upon  the  nature  of  the  pro- 
oeedingB  before  it,  the  method  by  which  its  action  is  so- 
licited, and  the  manner  in  which  the  action  is  to  be  ex- 
pressed. A  court  may  act  as  efHciently  by  refusing  as  by 
granting  a  motion  or  request.  Ordinarily,  in  civil  cases, 
the  judge  has  nothing  to  do  with  bringing  a  party  into 
court;  that  is  accomplished  by  process  issued  by  a  minis- 
terial officer,  and  the  jud^^e  has  no  opportunity  of  exercising 
his  discretion  to  deterniine,  in  the  first  instance,  whether  or 
not  the  process  should  issue.  When  his  attention  is  first 
called  to  the  case  he  finds  the  party  already  in  court — 
brought  there  by  means  over  which  he  had  theretofore  no  con- 
trol ;  and,  if  he  determines  that  the  case  is  improperly  there, 
he  must  express  his  determination  by  some  aOirmative  action, 
such  as  sustaining  a  demurrer,  or  dismissing  the  action.  The 
same  is  true  in  criminal  actions,  at  least  in  the  hi<i;her  courts, 
where  cases  are  brought  into  court  ])y  ])n'viovi-  acts  of  some 
other  tribunals,  such  as  grand  juries  and  committing  mag- 
istrates; and,  as  to  magistrates,  no  one  would  claim  that  they 
could  he  compelled  by  mdiKhnnu.'^  to  is-ne  warrants  of  arrest. 
(See  High  s  Extraordinary  Legal  Remedies,  sec.  257 ;  United 
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JSiatei  v.  Lawrence,  8  Dall.  42.)  Now,  under  section 
772  of  the  Penal  Code,  the  party  against  whom  the  ac- 
cusation is  made  can  be  brought  into  court  oiily  by 
a  citation  issued  by  the  court  itself;  and  the  court  must, 
in  the  first  instance,  exercise  its  discretion  in  determining 
whether  or  not  a  citation  should  issue.  Certainly,  no  one 
would  seriously  claim  that  under  this  section  "any  person" 
can,  by  any  sort  of  an  instrument  which  he  chooses  to  call 
an  "accusation,"  compel  a  court  to  put  a  citizen  on  trial  for 
a  criminal  offense.  The  court  must  first  judidally  deter- 
mine whether  a  citation  should  issue  upon  the  accusation ; 
and,  when  it  has  refused  to  issue  the  citation,  it  has  acted 
on  the  matter  before  it.  How  else  could  it  act  if  its  judicial 
determination  be  that  the  citation  should  not  issue?  And 
having  thus  acted — ^no  matter  how  erroneously— it  cannot 
be  compelled  by  mandamue  to  ehange  its  action  and  eser- 
else  its  discretion  in  a  different  manner. 

Moreover,  a  mandate  from  this  court  to  the  respondent  to 
do  the  formal  act  of  issuing  a  citation  would  accomplish 
nothing;  for  while  this  court  could  compel  the  respondent, 
against  its  will  and  contrary  to  its  judgment,  to  issue  the 
citation,  it  could  not  prevent  respondent  from  dismissing  the 
proceeding,  or  compel  it  to  reinstate  the  .^ame  after  such  dis- 
missal.   (High's  Extraordinary  Legal  Remedies,  sec.  154, 
and  cases  cited  to  note  2  on  pages  172;  People  v.  Weston, 
eupra;  Lewis  v,  Barclay,  supra;  People  v.  Sexton,  24  Gal.  78 ; 
Sankey  v.  Levy,  69  Cal.  244.)   In  this  respect  the  case  at 
bar  is  much  like  that  of  Boyne  v.  Ryan,  supra,  where  it  was 
held  that  a  writ  of  mandawvA  would  not  be  issued  to  compel 
a  district  attorney,  against  his  will  and  judgment  to  com- 
mence a  certain  action  even  though  he  ought  to  have  done 
so,  because  it  "would  be  an  idle  thing  in  the  absence  of 
power  to  compel  him  to  prosecute  it  to  final  judgment."  It 
-was  there  said  as  follows :    "A  court  will  not  do  a  vain  or 
fruitless  thing,  or  undertake  by  mandamus  what  cannot 
be  accomplished."    As  was  said  by  Chancellor  Kent  in 
Trustees  etc,  v.  Nicoll,  3  Johns.  598:  "It  has  hitherto  been 
considered  as  a  settled  principle  that  a  court  will  not  under- 
take to  exercise  power  but  when  they  exercise  it  to  some  pur- 
pose.''  Moreover,  it  has  been  held  that  there  is  no  appeal  from 
a  judgment  rendered  upon  an  accusation  under  section  772— 
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at  least  by  the  accuser.  (In  re  Curtis,  108  Cal.  661,  and 
cases  there  cited.)  Therefore,  query,  Is  not  the  case  at  bar 
within  the  rule  declared  in  Lewii  v.  Barclay,  supra. 
FmrchUd  v.  WaU,  98  GaL  401,  and  WiHfd  v.  Stroiher, 
76  Cal.  545,^  that  where  the  determination  of  the  tribunal 
or  officer  is  final  it  cannot  be  disturbed  either  on  Tnandamua 
or  in  any  other  way? 

It  is  to  be  remembered  that  where  there  is  probable  cause 
for  belidving  thai  a  public  officer  has  been  gojlty  of  miaoon- 
duet  in  office  an  ample  remedy  is  afforded  the  people  by  sec- 
tion 768  and  the  sections  which  immediately  follow  it,  un- 
der which  he  may  be  indicted  and  have  a  fair  trial  before 
a  jury. 

The  demurrer  is  sustained  and  the  proceeding  is  dis- 
missed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and  Henshaw, 
J.,  concurred. 

TEMPLE,   J.,  dissenting. — dissent.   The  conclusion 

that  a  court  exercises  its  jurir^diction  by  refusing  to  act  at 

jdl  depends  upon  rather  re^ed  reasoning.   If  sound,  I  do 

not  see  how  this  court  can  ever  compel  judicial  action.  If 
ihe  question  be  a  judicial  puzzle,  it  should  be  resolved  in 
favor  of  jurisdiction  of  this  court.  The  contrary  holding 
would  deprive  parties  of  a  remedy  which,  in  my  judgment,  is 
plainly  guaranteed  by  law. 

And  I  think  the  remedy  was  provided  for  these  very  cases, 
in  which  the  inferior  court  concludes  that  a  case  has  not 
been  made  by  a  complaint  which  calls  for  or  justifies  the 
^xerci'^e  of  its  jurisdiction.  It  is  not  to  be  supposed  that 
the  judge  acts  preversely  and  refuses  to  perform  a  duty 
which  is  plain.  The  usual  case  in  which  a  judge  refuses 
to  act  must  be  when  he  concludes  that  a  case  has  not  been 
made  calling  for  such  action.  It  matters  not  why  the  inferior 
ii9>unal  refuses  to  act.  If  its  duty  to  act  is  manifest,  action 
sbould  be  compelled.  According  to  the  principal  opinion, 
the  aggrieved  party  has  no  rem^y.  If  so,  &at  solution  of 
the  question  should  be  preferred  which  will  afford  a  remedy. 
Such  was  the  ruling  of  this  court  on  this  precise  question 
in  Temple  v,  Superior  Cowrt,  70  Gal.  211. 

Beatty,  0.  J.,  concurred  in  the  dissenting  opinion. 
1 1  An.  8t  Bcp.  249. 
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(&  F.  No.  1508.  DiptftaMii  On*.— October  IMO.] 

a  E.  WHITNEY  &  CO.,  Appellant,  v.  SELLERS'  COM- 
MISSION  COMPANY,  Respondent. 

AOB0ir  AfliniST  Ooiroi4Tioir— Flaoi  ov  Tbul— PftmonAL  Placb  q» 
BusniBSS— OoirtBAor  Maob  nr  Ootmrr  or  VsmnCd— In  an  action 
ngainat  a  corporation  upon  a  oontraet  made  in  the  county  of  the 

^  ▼enue,  the  corporation  is  not  etitled  to  change  the  place  of  trial 
to  another  oounty  in  which  it  hae  ita  principal  place  of  biisineee. 

Id. — Oboeb  Chakcwq  Pulcb  of  Trial — Rivdsal  Upon  Afpeai^At* 
nDATiTS  WiTHOtw  SuBSTAivTiAL  Ck>irruoT — Kkowixooi  or  Am- 
AiiTS.— An  order  cSianging  the  place  of  trial  to  the  county  where 
the  corporation  defendant  has  Iti  principal  place  of  business  will 
be  reversed  upon  appeal,  where  the  affidavits  show  without  suhr 
■tantial  conflict  that  the  oontraet  sued  upon  was  made  in  the 
county  of  the  venue.  An  affidavit  by  one  having  no  knowledge  of 
the  place  where  the  contract  was  made  does  not  substantially  con- 
flict with  the  positive  afridavits  of  persons  who  made  the  contract 
that  it  was  mads  in  the  county  of  the  venue. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  changing  the  place  of  trial 
of  an  action.  Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Myrick  ft  Deenng,  for  Appellant. 

The  plaintiff  was  entitled  to  sue  where  the  contract  was 
made,  and  the  defendant  had  no  right  to  change  the  place 
of  trial  to  the  place  of  residence.  (Const,  art.  XII,  sec.  16; 

Oriffin  etc,  Co.  v.  Magnolia  etc.  Co.,  107  Cal.  378,  381 ;  Treze- 
vant  V.  Stronri  Co.,  102  Cal.  47,  49;  Brar^i/  v.  Times-Mirror 
Co,,  lOG  Cal.  5G,  58.)  The  affidavits  are  documentary,  and 
this  court  can  pass  upon  their  relative  merit.  {TuUer  V: 
Arnold,  93  Gal.  166;  Ivilaon  v.  Crom,  83  Cal.  69;  Lander  v. 
Beers,  48  Cal.  647;  Reynolds  v.  Snow,  67  Cal.  499.) 

McGowan  &  Squire,  for  Respondent. 

There  being  a  conflict  in  the  evidence  as  to  the  place  where 
the  contract  was  made,  this  court  will  not  disturb  the  con- 
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elusion  of  the  court  below,  (Bowers  v.  Modoc  Land  etc.  Co,, 
117  Gal.  50,  53;  HasHnga  v.  KeUer,  69  Gal.  606;  DanieU  v 
Church,  96  Cal.  13;  Clanton  v.  Ruffner,  78  Cal.  268.) 

QAKOUTTE,  J.— This  appeal  is  prosecuted  from  an 
order  granting  to  defendants  a  change  of  place  of  trial  to 

Humboldt  county.  The  motion  was  made  upon  the  ground 
that  the  defendant  resided  in  that  county.  Plaintiff  replied 
to  the  motion  by  affidavits  to  the  effect  that  the  contract  sued 
upon  was  made  in  the  city  and  county  of  San  Francisco. 
Notwithstanding  the  residence  of  defendant  may  have  been 
located  in  Humboldt  county,  still  if  the  contract  was  made 
in  the  city  and  county  of  San  Francisco,  the  fact  of  resi- 
dence in  another  county  did  not  justify  the  court  in  granting 
a  change  of  venue.  (Trezewmt  v.  Strong  Co,,  102  Gal.  47.) 

It  is  now  claimed  by  respondent  that  upon  the  affidavits 
introduced  at  the  hearing  a  substantial  conflict  in  the  evi- 
dence arf)se  as  to  whore  the  contract  was  made.  Upon  care- 
ful examination  of  the  evidence,  the  conflict  relied  upon  is 
not  apparent.  The  action  is  for  an  indebtedness  based  upon 
an  express  contract.  A.  L.  Whitney  swears  that  as  the  agent 
of  plaintiff,  in  the  office  of  plaintiff  in  the  city  and  county 
of  San  Francisco,  he  made  the  contract  sued  upon,  with  one 
D.  K.  B.  Sellers,  wlio  was  then  acting  for  and  on  behalf  of 
defendant.  D.  E.  B.  Sellers  swears  that  he  was  president 
of  the  defendant  corporation  at  the  time  of  the  making  of 
the  contract  set  out  in  plaintiff's  complaint,  and  that,  acting 
for  and  on  behalf  of  defendant,  he  entered  into  said  con- 
tract with  A.  L.  Whitney,  who  was  then  acting  for  plain- 
tiff and  that  the  contract  was  made  in  the  city  and  county 
of  San  Francisco.  The  evidence  of  these  two  witnesses  is 
very  plain  and  positive,  and  goes  squarely  to  the  point.  The 
only  evidence  offered  by  defendant  even  looking  toward  a 
contradiction  of  the  evidence  of  Whitney  and  Sellers  is  the 
evidence  of  Everding,  who  testifies:  "If  defendant  assumed, 
Bi  set  forth  in  the  complaint,  any  of  the  indebtedness  which 
was  owed  to  it  by  D.  K.  B.  Sellers,  the  same  was  assumed 
in  the  county  of  Humboldt,  and  not  in  the  city  and  county 
of  Ran  Francisco."  Everding,  in  this  affidavit,  makes  no 
pretense  of  denying  the  statements  of  Whitney  and  Sellers 
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as  to  what  occurred  between  them  in  the  citv  and  county  of 
San  Francisco  in  the  making  of  the  contract  relied  upon  by 
plaintiff.  It  is  evident  he  was  not  present  at  the  time  and 
knew  nothing  about  it  of  his  own  knowledge.  The  state- 
ment  we  have  taken  from  the  affidavit  of  Everding  is  not 
sufficient  to  create  a  conflict  with  the  evidence  of  Whitney 
and  Sellers,  and  for  this  reason  we  find  no  substantial  con- 
flict in  the  evidence,  and  the  motion  for  a  change  of  venue- 
should  have  been  denied  by  the  trial  court. 

For  the  foregoing  reasons  the  order  is  reversed  and  the- 
cause  remanded. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[8m.  No.  060.  DepArttiient  One.— October  S,  1900.] 

JAMES  R.  BLACK,  AppeUant,  v.  DAISY  HILLIKER,  Re- 
spondent 

GL4I1I  Aim  Dbuveby — FmDiNGB— Ambuaib  Valto  or  Pbopkbtt. — In. 
an  action  of  claim  and  delivery,  where  the  complaint  alleged  only 
the  aggregate  value  of  all  the  articles  of  property  claimed,  and 
they  were  returned  to  the  defendant,  in  whose  favor  judgment 
waa  rendered,  it  was  not  necessary  for  the  court  to  find  the  value 
of  each  article  of  the  property  claimed,  but  a  finding  of  their 
aggregate  value  was  sufficient. 

iBd    OWWEBSHIP   or  DBRin>Al«T — CONFUCTINO   EVIDENCE— CHOICE  OT 

.Ariolis  bt  PLAiRmv^A  finding  that  the  defendant  was  the* 
owner  and  entitled  to  possession  of  the  property  claimed  and  de- 
manded by  the  plaintiff,  made  upon  conflicting  evidence,  cannot  be^ 
reviewed  upon  appeal;  and  in  view  of  such  finding,  the  plaintiff 
has  no  right  to  choose  to  retain  any  part  of  the  articles  replevied' 
and  to  pay  to  defendant  the  value  thereof. 

VMW  TBIAXr— SnTUOfENT  OT  STAmaOIT^ALLOWAlYCE  OF  Ameitomkhis- 
FAmnUB  TO  Give  Notice — Jurisdiction. — The  failure  of  the^ 
party  movin;^  for  a  new  trial  to  give  notice  of  the  settlement  cf 

the  statement  and  proposotl  amendments  thereto,  or  to  jjive  ex- 
press notice  of  his  adoption  or  rejection  of  the  pro[>o.s«^d  amt  nd- 
ments,  operates  as  an  admission  tliat  the  amendments  are  to  he 
allowed,  and  cmmot  deprive  the  judge  of  jurisdiction  to  settle  the 
statement  as  so  amended,  upon  the  basis  of  the  adoption  of  the 
proposed  amendments  by  the  moving  party. 
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toir— RJECOVERT    BY    DEFENDANT — ReTURW     OF     PbOPERTY — DAMAGES. — 

Where  the  property  claimed  was  not  delivered  to  the  plaintifT, 
but  returned  to  the  defendant,  and  there  is  no  proof  that  the  de- 
fendant expended  any  time  or  money  in  the  pursuit  of  the  prop- 
erty, the  defendant  recovering  judgment  is  «ot  entitled  to  recover 
KDJ  damages  either  for  the  taking  and  witholding  of  the  property 
under  section  6117  of  the  Code  of  Civil  Procedure,  nor  for  the  con- 
▼ersion  thereof  under  section  3886  of  the  Civil  Code.  Both  of  thoeo 
sections  are  inapplicable  in  fudi  case. 

IliT— Counsel  Fees  for  Defense  of  Action. — The  defendant  is  not  en- 
titled to  recover  as  damages  the  services  rendered  by  counsel  to 
appear  for  and  represent  the  defendant  generally  in  defending  the 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

*  B.  Clark,  and  EL  D.  GiU,  for  Appellant 

Byron  Ball,  and  Hudson  Grant,  for  Respondent. 

HARRISON,  J. — ^Action  of  claim  and  delivery.  The 
plftintiff  brought  this  action  to  recover  from  the  defendant 
the  possession  of  certain  personal  property  or  its  value.  Upon 
the  commencement  of  the  action,  under  his  direction,  the 
property  was  taken  by  the  sherifiP  from  the  possession  of  the 
defendant,  and  within  five  days  thereafter  and  before  its  de- 
livery to  the  plaintiff,  the  sheriff,  upon  the  execution  to  him 
by  the  defendant  of  a  proper  undertaking  therefor,  returned 
the  property  to  her.  In  her  answer  to  the  complaint  defend- 
ant denied  its  allegations  and  alleged  ownership  in  herself 
of  the  property  and  the  right  to  its  possession.  The  cause 
was  tried  by  the  court  without  a  jury  and  judgment  rendered 
in  favor  of  the  defendant,  from  which,  and  an  order  deny- 
ing a  new  triid,  the  plaintiff  has  appealed. 

1.  The  objection  on  the  part  of  the  respondent  to  any 
consideration  of  the  statement  of  the  case  must  be  overruled. 
The  failure  of  the  plaintiff  to  present  the  statement  to  the 
judge  for  settlement  within  ten  days  after  the  receipt  from 
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the  defendant  of  her  proposed  amendments  did  not  deprive 
the  judge  of  the  power  to  settle  the  statement  as  so  amended. 
{Pender grata  v.  Cross,  73  Cal.  475.)  It  does  not  appear  from 
the  record  that  the  plaintiff  ever  gave  to  the  defendant  any 
notice  whether  her  amendments  were  adopted  or  rejected,  un- 
til after  the  defendant's  counsel  had  himself  taken  steps  for 
its  settlement.  It  was  not  necessary  for  him  to  give 
notice  that  he  adopted  her  amendmentB,  and  his  failure  to 
give  any  notice  in  reference  thereto  was  of  itself  an  admission 
that  they  were  to  he  allowed.  The  suhsequent  settlement  of 
the  statement  by  the  judge,  by  the  adoption  of  the  defend- 
ant's proposed  amendments,  was  in  all  respects  equivalent 
to  the  procedure  authorized  in  section  659  of  the  Code  of  Civil 
Procedure,  when  the  proposed  amendments  are  adopted  by 
the  moving  party ;  and  it  could  have  been  so  settled  without 
any  express  notice  from  the  plaintiff  that  he  adopted  the 
amendments. 

2.  The  iinding  of  the  court  that  the  defendant  was  the 
owner  and  entitled  to  the  possession  of  the  property  was  mtufid 
upon  the  consideration  of  conflicting  evidence,  and  cannot  be 
reviewed.  It  was  not  necessary  for  the  court  to  find  the  value 

of  each  article  of  property.  The  plaintiff  had  alleged  in  his 
complaint  only  the  aggregate  value  of  all  the  articles,  and,  as 
all  of  the  property  was  returned  to  the  defendant^  the  finding 
of  the  court  of  its  aggregate  value  was  all  that  was  required. 
The  claim  of  the  appellant  that  he  had  the  right  to  retain 
such  articles  as  he  might  choose,  and  pay  to  the  defendant 
the  value  thereof,  notwithstanding  the  court  found  that  she 
was  the  owner,  cannot  be  sustained  upon  any  principle  of 
law. 

The  claim  of  the  appellant  that  the  judgment  awards  to 

the  defendant  certain  articles  of  property  for  which  the  plain- 
tiff did  not  sue  is  not  sustained  by  the  record.  The  court, 
after  enumerating  the  articles  of  which  it  finds  the  defend- 
ant to  be  the  owner,  also  finds  that  "the  said  property  is  the 
property  claimed  and  demanded  by  the  plaintiff."  which  was 
taken  from  her  by  the  sheriff  at  the  instance  of  the  plaintiff. 

^.  The  court  found  that  the  defendant  had  employed  at- 
torneys to  appear  for  and  represent  her  in  the  action,  and 
had  become  liable  to  them  for  their  ser\'ices  so  rendered  in 
the  sum  of  three  hundred  dollars.    It  also  found  thtit  she 
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had  been  damaged  in  the  earn  of  three  hundred  dollaiSi  by 
reason  of  the  wrongful  taking  of  the  property  from  her,  and 

in  addition  to  giving  judgment  for  the  possesi^ion  of  the 
property,  awarded  a  judgment  in  her  favor  against  the  plain- 
aS,  for  damages  in  tlie  sum  of  three  hundred  dollars. 

There  was  no  evidence  of  any  damage  sustained  by  the  de- 
fendant from  the  wrongful  taking  of  the  property,  other 
than  her  liability  for  compensation  to  the  attorneys  em- 
ployed by  her  in  the  action.  Section  (WJT  of  the  Code  of 
Civil  Procedure  provides:  "If  the  property  has  been  de- 
livered to  the  plaintiff,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
ttie  property,  or  the  value  thereof  in  case  a  return  cannot  be 
had,  and  damages  for  taking  and  withholding  the  same." 
As  the  property  was  not  delivered  to  the  plaintiff,  the  pro- 
visions of  this  section  have  no  application.  Section  3336  of 

the  Civil  Code  is  also  inapplicable,  since  there  was  no  con- 
version of  the  property  by  the  plaintiff,  and  the  defendant 
did  not  show  that  she  had  expended  any  time  or  money  in 
pursuit  of  the  property.  {Murpliy  v,  Mulgrew,  102  Cal. 
547.1) 

It  is  contrary  to  the  general  policy  of  the  l4w  that  a  plain- 
tiff who  is  unsuccessful  in  his  suit  shall  be  mulcted  in  dam- 
ages merely  by  reason  of  his  failure  to  obtain  a  judgment.  It 

is  only  in  exceptional  cases  that  the  successful  party  in  an 

action,  either  at  law  or  in  equity,  is  permitted  to  recover  as  a 

part  of  his  damages  the  attorneys^  fees  paid  by  him.  In 

Asevado  v,  Orr,  100  Cal.  293,  we  said :   ''The  courts  of  the 

state  are  open  to  every  dtisen  for  the  redress  of  his  wron^i, 
and,  unless  he  is  at  liberty  to  seek  such  redress  without  ren* 
deling  h|mself  liable  in  damages  to  the  defendant  in  case  he 
shall  fail  to  establish  his  complaint,  this  right  would,  in 
many  instances,  be  a  barren  privilege."  In  MitckeU  v.  Haw- 
ley,  79  Gal.  301,  it  was  said :  'The  allowance  of  counsel  fees 
in  suits  on  injunction  bonds,  and  til  ^  one  or  two  other 
actions  of  a  kindred  character,  ie  exceptional;  and 
it  should  not  be  carried  beyond  Uie  point  to  whidi  for- 
mer decisions  have  taken  it"  The  rule  thus  stated  has  been 
strictly  followed.   {Spooner  v.  Cody,  44  Pae.  Bep.  1018; 

141  Am.  St  Hep.  200. 
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San  Diego  Water  Co,  v.  Pacific  Oooit  8. 8.  Co,,  101  CaL  216; 
Curtiss  V,  Baehman,  110  Cal.  438.*)  Even  in  caseB  of  injunc- 
tion the  defendant  is  not  permitted  to  recover,  as  part  of  his 
damages,  the  fees  paid  to  his  attorney  for  defending  the  action 
(Bustamonie  v,St€wart,55  Cal.  115) ;  and  if  it  appear  that  the 
judgment  was  for  services  rendered  generally  in  the  case,  he 
cannot  recover  therefor.  {Lambert  v,  HcwJbeU^SOCaLGll.)  Aa 
the  evidence  and  finding  in  the  present  case  are  that  the  em- 
ployment of  the  attorneys  by  the  defendant,  and  the  services 
rendered  by  themi  were  *'to  appear  for  and  represent  her  in 
the  action,"  the  court  eEied  in  awarding  her  damages  for  the 
value  of  the  services  so  rendered. 

The  superior  court  is  directed  to  modify  its  judgment  hy 
striking  therefrom  "the  sum  of  three  hundred  dollars  ($300) 
damages"  awarded  to  the  defendant,  and  as  so  modided  the 
judgment  and  order  will  stand  affirmed. 

Gaioutle^  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  ess.  Department  Two. — Oefcober  S,  1000.] 

EMMA  H.  WOODHAM,  AppeUant,  v.  W.  B.  ALLBN,  Re- 
spondent 

AonoK  worn  Mbmnr  Obtaihid  Uiron  Mbiaob— Threats  or  Cbivutax. 

PBOSBOimON — FLEAOmG — SUFFXCIXNOT  OW  COUVLAIKT. — A  COWr 

plaint  letting  forth  the  extortion  by  defendant  from  plaintiff  of 
merdiandise  and  aecnred  notes  of  the  total  value  of  four  hundred 
dollan»  through  fear  of  threats  of  a  eriminal  prosecution  agsist 
the  husband  of  the  plaintiff  for  reoelTing  stolen  goods  of  that 
▼alue,  if  not  paid,  and  that  the  notes  were  paid  by  plaintiff  under 
fear  of  the  same  threats,  and  that  her  said  husband  was  not 
guilty  of  said  offense,  states  a  cause  of  action  for  the  reooveiy 
of  that  amount  so  obtained  hy  means  of  menace. 

In. — Causb  or  Aonoii  in  TtoBT— AvEBMEitx  ov  Konpatmimt  hot  Ba> 
QUIRED. — Such  complaint  states  a  cause  of  action  in  tort,  and  not 
m  contractu;  and  no  aTormsnt  €<  naBpaynisnt  d  the  amount  so 
unlawfully  sztortsd  hy  bmiums  Is  rsfulrsd. 

aS2  Am.  St.  Rep.  111. 
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Id^— OolopoiniBm  ov  Fkloni  Omwuno  or  PBOfliounoir  Aoaikst  Ih- 
AOODiT  PBHKnr— Pau  Dbuoio.— The  complaint  stating  that  the 
husband  was  Innocent  of  the  crime  duurged  does  not  show  that 

maj  felony  was  compounded,  nor  that  plaintiff  and  defendant  were 
parties  in  paH  dcUcfo  to  an  illegal  contract.  The  stifling  of  a 
criminal  prosecution  against  an  innocent  man,  by  the  payment  of 
money,  cannot  be  wnmg  in  aii  equal  degree  to  the  threatened 
proeecution  itaelf . 

Ilk— BzBODTD  Iluhul  Gdimtaov— Rdjet  of  Paam— Equal  Fault 
— Fbaud  OB  OpFBttBioiT.— the  doctrine  that  neither  of  the  parties 
of  an  executed  illegal  contract  will  be  relieved  in  a  court  of  jus- 
tice applies  only  where  the  parties  were  equally  in  fault,  and 
each  had  freely  joined  in  the  transaction,  without  being  induced 
thereto  by  the  fraud  or  oppression  of  the  other.  Where  there  is 
oppression  on  one  side  and  submission  on  the  other,  there  can  be 
no  equal  fault. 

low-— BATmoATioir  or  Nona  n  Patxdit  kov  Showh— Bboovdt  or 
PatmbhtA.— The  complaint  ayerring  that  the  notea  were  paid  under 
fear  of  the  same  threats  which  Induced  their  execution  does  not 
show  that  the  pajmoit  thereof  nmminted  to  a  ratification  of  the 
notes ;  but  the  payments  so  made  under  fear  of  arreet  of  the  plain- 
tiff's husband  can  be  recovered  bade. 

iDu— DuBBis— Cbbtaimtt— 'Hmb  or  Patxbbt  or  Notbb.— The  complafait 
belBg  snAcieBtly  certain  In  ahowlnff  both  that  the  execution  and 
the  pajment  of  the  notes  were  iccnred  by  dnreii,  it  is  not  demurs 
rable  for  uncertainty  in  not  stating  when  the  notes  were  made 
payshle  or  when  they  were  paid. 

« 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo» 
Angeles  County.  M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  Bell,  for  Appellant. 

William  J.  Hunsaker^  for  Respondent 

GRAY,  C. — This  is  an  appeal  hy  plaintiff  from  a  judg- 
ment for  defendant  following  an  order  sustaining  a  demurrer 
to  the  complaint 

The  oomplaint  sets  forth  that  on  Hie  nineteenth  day  of  * 
August  the  defendant  filed  a  complaint  against  artd  caused 
the  arrest  of  one  Newman  on  a  charge  of  laroeny  of  defend- 
ant's goods,  and  about  the  same  time  accused  Woodham, 
husband  of  plaintiff,  with  complicity  in  said  crime  and 
tvilh  knowingly  and  fdonionsly  reoeiving  said  goods  from 
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Newman  after  they  had  been  stolen,  and  demanded  that 
Woodham  pay  him  four  hundred  dollars,  claimed  by  defend- 
ant to  be  the  value  of  said  goods.  Woodham  refused  to  com- 
ply with  this  demand,  and  thereafter,  on  August  23,  189.'), 
dd'endant  threatened  plaintiff  that  if  the  four  hundred  dol- 
lars were  not  immediately  paid  to  him  be  would  procure  the 
arrest  of  her  said  husband  on  a  charge  of  felony  in  having 
knowingly  received  the  stolen  goods.  PlainlilT,  under  fear  of 
said  threat,  believing  that  defendant  would  carry  the  same 
into  execution,  agreed  to  comply  with  the  demand  and  pay 
defendant  the  four  hundred  dollars,  and  thereupon,  in  the 
language  of  the  complaint,  "on  said  day,  the  twenty-third 
day  of  .\ugust,  1895,  under  fear  of  said  threat,  the  plaintiti", 
instead  of  the  payment  of  money  to  the  defendant,  made, 
executed,  and  delivered  to  the  defendant  six  promissory  notes 
aggregating  the  sum  of  two  hundred  and  eighty-six  dollan, 
signed  the  same  herself  and  procured  each  of  the  said  notes 
to  be  signed  by  A.  R.Maines,  a  merchant  and  manufacturer 
of  Los  Angeles,  a  man  of  property,  a  wealthy  man,  and  a 
man  of  good  commercial  and  bankable  credit^  and  at  the 
tune  the  said  notes  were  so  as  above  made,  signed,  and  de- 
livered, as  aforesaid,  by  this  plaintiff  and  the  said  A.  R. 
Maines,  they  were  the  property  of  this  plaintiff,  and  were 
then  and  there  in  the  aggregate  of  the  cash  value  of  two  hun- 
dred and  eighty-six  dollars,  and  under  the  continuance  of 
the  fear  and  duress,  as  aforesaid,  and  for  fear  that  the  de* 
fendant  would,  unless  she  paid  the  said  notes,  carry  into  ef- 
fect the  threats  he  had  made  in  respect  to  her  said  husband, 
and  with  a  continuation  of  said  threats,  she  paid  to  the  de- 
fendant the  money,  to  wit,  two  hundred  and  eighty-six  dol- 
lars, the  amount  as  aforesaid  expressed  in  said  notes,  with  the 
interest  accrued  thereon.  Also,  the  plaintiff  was  constrained 
and  obliged  to  pay  said  notes,  because,  the  said  A.  R.  Maines 
having  signed  the  said  notes,  he  maintained  that  they  were 
his  notesj  that  he  had  not  signed  them  under  any  manner  of 
duress,  and  that  he  did  not  know  that  they  had  been  extorted 
from  the  plaintiff  by  the  defendant,  and  said  to  plaintiff,  'If 
you  do  not  pay  them  I  will,  as  I  don't  propose  to  have  mj 
name  dishonored  in  the  nonpayment  of  notes.* 
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'That  on  the  same  day,  and  as  a  part  of  the  same  trans- 
action, and  in  pursoance  of  the  same  threat  to  accuse  plain* 

tiff's  said  husband  of  a  felony  as  aforesaid,  and  as  a  part  of 
and  to  make  up  the  said  sum  of  four  hundred  dollar?,  in 
which  the  defendent  demanded  that  the  plaintiff  pay  him, 
and  in  that  behalf,  the  plaintiff  delivered  to  the  defendant 
goods,  wares,  and  merchandise  of  the  value  of  one  hundred 
and  fourteen  dollars,  which  when  added  to  the  value  of  the 
amount  stated  in  the  notes  aforesaid  a^^iijcgated  the  sum  of 
four  hundred  dollars.  That  the  plaintiff  would  not  have 
procured  the  said  notes  to  have  been  so  as  above  executed 
and  delivered  to  the  defendant,  and  would  not  have  delivered 
to  him  the  goods  and  merchandise  so  as  above  stated,  and 
would  not  have  paid  the  said  notes,  except  that  she  was  in 
fear  that  the  defendant  would  procure  her  said  husband  to 
be  arrested  on  the  charge  of  felony  as  aforesaid. 

"That  the  plaintiflTs  said  husband  was  not  guilty  of  the 
charge  threatened  to  be  made  against  him  by  the  said  defend- 
f*nt,  her  said  husband  having  in  the  due  course  of  business 
purchased  the  said  goods  from  the  said  Newman,  who  was 
then  and  there  the  confidential  clerk  and  salesman  of  the 
defendant,  and  having  paid  therefor  the  full  value  of  said 
goods,  to  wit,  the  sum  of  one  hundred  and  thirty  dollars 
cash;  and  now  the  plaintiff  brings  this  action  for  the  re- 
covery of  the  said  sum  of  four  hundred  dollars  from  the  de- 
fendant, with  interest  thereon,  daiming  that  the  same  was 
unlawfully  extorted  from  her  as  aforesaid." 

Judgment  was  demanded  for  four  hundred  dollars,  with 
interest  from  the  23d  of  August,  1895,  and  costs.  The  de- 
murrer to  the  complaint  wiis  based  on  the  grounds  of  insuffi- 
ciency of  facts;  that  it  affirmatively  appeared  from  the  com- 
plaint that  the  transaction  out  of  which  the  pretended  cause 
of  action  arose  was  unlawful  and  void,  and  that  the  com- 
plaint was  uncertain  in  several  specified  particulars.  Re- 
spondent in  his  very  able  brief  sets  out  in  logical  and  concise 
form  six  reasons  why  the  demurrer  was  properly  sustained, 
together  with  six  particulars  wherein  the  complaint  is  claimed 
to  be  deficient.  We  will  notice  these  reasons  and  particulars 
in  the  order  in  which  they  appear  in  said  brief. 
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1.  It  was  not  neoeBsaiy  to  allege  in  the  complaint  that  the 
sum  sought  to  he  recovered  had  not  heen  paid,  hecause  the 
ooni plaint  was  not  hased  on  any  contract,  either  express  or 

implied,  but  on  the  contrary  every  sentence  of  it  sounded  in 
tort.  Plaintiff  might  have  declared  on  an  implied  contract, 
but  she  did  not;  but  chose  rather  to  set  forth  the  tortious  acts 
of  defendant  showing  that  he  had  obtained  money  and  goods 
from  her  by  threats  and  menace,  and  then,  after  reciting  the 
facts,  the  pleader,  apparently  to  place  the  action  where  she 
wanted  it  and  where  there  could  be  no  question  that  it  was 
brought  for  a  tort,  concludes  as  follows:  ''And  now  the 
plaintiff  brings  this  action  for  the  recovery  of  the  said  sum 
of  four  hundred  dollars  from  the  defendant,  with  interest 
thereon,  claiming  that  the  same  was  unlawfully  extorted  from 
her  as  aforesaid." 

The  allegation  of  nonpayment  is  required  in  a  complaint 
on  the  theory  that  a  failure  to  pay  constitutes  the  breach  of 
the  contract  sued  on.  (London  etc.  Fire  In»,  Co.  v.  Liebe; 
105  Cal.  203.)  Where  there  is  no  contract  there  can  be  no 
breach;  and  where  the  complaint,  as  here,  is  distinctly  based 
on  the  tort  of  the  defendant,  and  nothing  is  said  as  to  any 
agreement  implied  or  express,  the  allegation  of  a  breach 
would  be  ini^propriate  as  well  as  unnecessary. 

2.  It  does  appear  from  the  complaint  that  defendant  ob- 
tained the  money  and  property  from  plaintiff  by  means  of  a 
menace  (Civ.  Code,  sees.  loGO,  1570),  for  the  complaint  al- 
leges that  the  plaintiff  would  not  have  delivered  the  goods  nor 
paid  the  notes  except  that  she  was  in  fear  that  the  defendant 
would  procure  her  said  husband  to  be  arrested  on  the  charge 
of  felony  as  he  had  threatened  to  do.    (Civ.  Code,  sec.  1568.) 

3.  Taking  the  allegations  of  the  comphiint  as  true,  no 
felony  had  been  conmiittcd  by  plaintiff's  husband,  and  there 
could  be  no  compounding  of  a  felony  where  none  existed. 
(Heckvian  v.  Swartz,  50  Wis.  2i)7.)  Nor  could  the  plaintiff 
be  said  to  be  in  pari  dericto  with  defendant  in  her  efforts  to 
stifle  a  prosecution  against  her  innocent  husband.  The 
stifling  of  a  prosecution  threatened  against  an  innocent  man, 
by  the  payment  of  money,  cannot  be  wrong  in  an  equal  de- 
gree to  the  threatened  prosecution  itself.  Especially  must 
this  be  so  \\  here  menaces  and  coercion  are  used  to  compel  the 
payment  of  the  money.    In  a  case  involving  the  same  prin- 
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ciple  Lord  Ellenborrough  said:  "This  is  not  a  ciuse  of  par 
delictum;  it  is  opproflsion  on  one  side  and  submission  on  the 
other;  it  never  can  be  predicated  as  par  delietwn,  when  one 
holds  the  rod  and  the  other  bows  to  it"  (Smith  v.  Cuff,  6 
Maule  A  S.  160.  See,  also,  Pomeroy's  Equity  Jurisprudence, 
sec.  942,  and  cases  there  cited.) 

4.  It  is  true,  as  a  general  role,  that  ''where  an  illegal 
contract  has  been  fully  earaouted  on  both  aides  the  law  will 
aid  neither  party  to  recover  anything  parted  with  thereun- 
der," but  this  rule  is  subject  to  the  qualification,  among 
others,  that  the  parties  to  the  illegal  contract  are  in  pari  de- 
licto; and  it  will  be  seen,  upon  examination  of  the  cases 
cited  to  support  this  rule,  that  they  all  proceed  upon  the 
theory  that  the  parties  to  the  contracts  were  equally  in  fault 
and  each  had  freely  joined  in  the  transaction  without  being 
induced  thereto  by  the  oppression  or  fraud  of  the  other. 
We  think,  therefore,  that  neither  the  general  rule  refened 
to  nor  the  authorities  cited  in  support  thereof  govern  the  ease 
made  by  the  complaint  herein. 

5.  The  allegations  of  the  complaint  do  not  show  that  the 
payment  of  the  notes  amounted  to  a  ratification  of  the  con- 
tract under  which  they  were  originally  given,  for  it  is  alleged 
that  the  payment  was  made  under  the  same  influence  and 
fear  which  induced  the  making  of  the  notes. 

In  Bentley  v,  Robson,  117  Mich.  691,  a  wife  gave  a  mort- 
gage on  her  property  to  save  her  husband  from  threatened 
imprisonment,  and  in  a  suit  by  her  to  set  aside  the  mortgage 
it  was  held  that  the  taint  of  duress  attaching  to  the  execu- 
tion of  a  mortgage  is  not  removed  by  payments  on  the  mort- 
gage, or  other  recognitions  of  it,  made  under  the  same  in- 
fluence which  controlled  its  original  execution.  If  the  pay- 
ment was  made  under  fear  of  the  anest  of  her  husband, 
caused  by  the  threats  of  defendant,  the  money  can  be  leoov* 
ered  back.    (Schultz  v.  Culbertson,  46  Wis.  313.) 

6.  It  appears  from  the  complaint  that  plaintiff  relies 
iqK>n  duress  both  at  the  time  of  giving  the  notes  and  at  the 
time  of  making  the  payments,  and  the  facts  showing  such 

duress  are  stated  with  reasonable  certainty.   It  was  not  nec- 
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essary  to  state  when  the  notes  were  made  payable  or  when 
they  were  paid;  for  while  those  dates,  as  probative  facts, 
might  have  thrown  some  light  on  the  question  of  duress, 
the  ultimate  fact  to  be  established  was  the  duress  itself,  and 
that  being  properly  set  out  the  complaint  was  not  uncertain 
nor  ambiguous  as  claimed  by  respondent. 

As  was  said  in  Heckman  v,  Swartz,  dupra:  "We  think  the 
complaint  makes  a  clear  and  very  strong  case  of  extortion 
from  an  innocent  person  ....  by  threats  of  a  criminal 
prosecution,  and  if  sustained  upon  the  trial  entitle.--  the  plain- 
tiff to  recover."   The  demurrer  should  have  i>een  overruled. 

We  advise  that  the  judgment  be  reversed  and  the  cause 
remanded,  with  directioiis  to  the  coait  below  to  overrule  the 
demuner. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

Henshaw,  J.,  MeFarland,  J. 

Temple,  J.,  concurred  in  the  judgment. 


ISm.  No.  492.  In  Baok.— Oetober  S,  1900.] 

JOHN  N.  WOODS  et  al.,  Bespondents,  v.  NICOLAUS  JEN- 
SEN, Appellant. 

Acnoif  TO  QtnxT  Tnus— Coihstaiiob  if  Satisfaotiov  of  MomAO*— 
RBCiTiJ.8— BuBDiN  OF  PBOOP  10  IwTKWTioiT* — ^In  an  action  to 
^iet  title^  where  the  plaintiffs  relied  upon  a  eonvejanoe  in  fee 
simple  QMide  by  the  defendant  to  the  plaintiffs,  whidi  recited  that 

it  was  made  in  consideration  of  the  satisfaction  and  cancellation 
of  a  mortgage  from  defendant  to  the  plaintiffs,  and  an  additional 

•  sum  of  fifty  dollars,  and  that  it  was  not  made  for  the  purpose 
of  securing  money  due,  but  was  executed  and  delivered  for  the 
purpose  of  conveying  the  land  to  the  plaintiffs,  their  heirs  and  as- 
signs, by  a  title  in  fee  simple  absolute,  the  burden  of  proof  is  not 
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upon  the  plaintill  to  show  that  such  deed  was  not  intended  as  a 
mortgage,  but  is  upon  the  d^endaiit  to  ahoivr  bj  dear  and  cod* 
Tineing  eridenoe  that  the  deed  was  so  intended. 

Idii— Coniuomio  EnoBNCi  4«  so  Inmnaoir— FonnKM  or  Ji»t-^* 
RAL. — ^Where  there  is  conflietlng  efidenoe  as  to  whether  the  deed 
was  or  was  not  intended  as  a  mortgage^  the  findings  of  the  jury 
that  the  plaintiffs  were  the  owners  of  the  land  in  iee  simple,  and 
that  the  defendant  owned  no  interest  therein,  are  warranted  bj 
the  evidence,  and  cannot  be  disturbed  upon  appeal. 

In. — Conditional  Agreement  to  Reconvey — Permission  to  Retain 
Possession. — The  more  givinj^  to  the  defendant  by  the  plaintiffs  of 
a  conditi(jn;il  a<:ieeineiit  to  rcionvi  v  the  land  on  or  before  a  cer- 
tain date,  upon  piij  inent  of  a  speciiiod  sum  of  money,  and  if  not 
paid  the  agreement  should  become  void  and  cancel  itself,  together 
with  a  ▼erbal  agreement  for  retention  of -j^oneision  by  the  defendant 
until  that  date^  does  not  show  the  traasaetion  to  be  a  mortgage, 
in  the  abeenoe  of  sufficient  proof  that  it  was  so  intended. 

IPb— EtIPCNCE — OoWTEBSATIOlf  WITH  DETBNDANT'e  ATTOBNKT — ^AqKNOT  ' 

— Makikg  or  CkmrsAOT^Bvidence  is  admissible  to  show  a  eon* 
Tersation  between  one  of  the  plaintiffs  and  the  attorn^  for  the 

defendant,  to  whom  the  defendant,  who  spoke  but  little  English, 
referred  the  plaintiff,  when  he  was  pressed  for  payment  of  the 
mortgage;  and  such  evidence  is  not  subject  to  the  objection  that 
plaintiff's  attorney  had  no  authority  to  bind  the  defendant  by 
contract,  where  it  appears  that  such  couvrrsn  tion  was  merely  pre- 
liminary, and  that  the  transaction  was  not  consumniatod  until  a 
meeting  of  the  plaintiff  and  of  the  defendant  and  his  attorney,  who 
then  acted  as  interpreter  for  the  defendant,  and  that  the  defendant 
thereafter  executed  the  deed. 

Itak^TkKFOBABT  Plumb  or  MoBToaQB— SuBOEQinifT  SATnrAonoxr— 
TkiiB  NOT  ArncTED.— The  fact  that  tho  note  and  .'mortgage  were 
temporarily  pledged  when  the  deed  was  executed,  and  were  redeemed 
and  canceled,  and  satisfaction  of  the  mortgage  entered  upon  the 
record,  several  days  thereafter,  does  not  affect  the  title  aoqnived 
hy  the  deed. 

lDi^-CAJfCBU.ATioif  Written  Upon  Note — Secondary  Eviobrck. — See* 
ondary  evidence  of  the  plaintiff  that  he  wrote  the  words  "can- 
celed and  paid"  on  the  back  of  the  note,  is  sufficiently  warranted 
by  proof  that  he  put  the  note  and  mortgage  in  his  pocket  with 
those  words  on  the  note,  to  be  delivered  to  the  difcndant  or  his 
attorney,  and  thought  he  had  given  them  to  the  attorney,  and  could 
not  since  lind  tluin.  though  he  had  looked  everywhere  among  his 
papers.  The  fact  that  he  did  not  expressly  state  that  he  had 
looked  in  his  pocket,  the  question  not  having  been  aaked  him, 
eannot  affect  the  sufficienqr  of  the  foundation  laid. 
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Id. — Immateriality  of  Evidence — Note  Rendered  Vali  elkss- -Ab- 
sence OF  Condition. — The  proof  of  the  cancellation  of  the  note  can- 
not be  mnterial  in  view  of  the  cancellation  ot  the  mortgage  upon 
the  records,  rendering  the  note  of  no  value,  and  in  view  of  thd 
further  iMt  that  ths  onotlUtioii  of  the  note  and  mortgage  was 
not  a  eonditicB  either  preeednt  or  tnbeequent  to  the  title  eon- 
Vi^ed  by  tho  deed* 

Id. — New  Trial — ''Ibbeqularity  in  Proceedinos  or  Court" — Affi- 
davits— Nature  or  Ground. — "Irregularity  in  the  proceedings  of 
the  court,  "  em  a  ground  for  new  trial,  must  be  based  upon  alh- 
davits;  and  this  ground  is  intended  to  refer  only  to  matters  which 
■a  appeUant  eamiot  fully  preeent  bj  eaasepttoaa  taken  during  the 
progreee  of  the  trial,  aad  which,  therefore,  muat  appear  by  aA* 
davit 

In.— IicpROPER  Questions  Asked  bt  Court — Exceptions — Statement. 
— Objections  to  questions  asked  of  witnesses  by  the  court,  equally 
with  oujeciions  to  questions  asked  by  counsel,  can  only  be  reviewed 
upon  exceptions  taken  thereto  at  the  trial;  and  improper  ques- 
tiona  aaked  bj  the  eourt  eaanot  be  urged  aa  a  ground  of  ''irregu- 
larity ia  the  prooeedingi  of  the  eourt."  If  exceptions  are  not  taken, 
the  fact  that  queatloiis  ao  naked  art  embodied  in  the  itatemeni 
Is  immaterial;  aad  the  leependent  ia  not  bound  to  object  to  thdr 
being  Inserted  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sao 
Joaquin  Oounty  and  from  an  order  denying  a  new  triaL 

Joseph  II.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
J.  G.  Swinnerton,  and  Max  Grimm,  for  Appellant. 
W.  B.  Nutter,  for  Eespondents. 

McFARLAND,  J. — Judgment  went  in  the  court  below 
for  plaintiffs,  and  defendant  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  action  was  to  quiet  title  to  certain  deseribed  land. 
The  answer  merely  Honios  the  ownership  of  plaintiffs  and 
avers  ownership  in  defendant.  It  is  admitted  that  on  the 
second  day  of  January,  1897,  the  defendant  was  the  owner 
in  fee  of  tiie  land,  and  thai  at  said  date  and  for  two  or  three 
years  previous  thereto  the  plaintiffs  held  a  mortgage  on  the 
land  executed  by  defendant  for  something  over  five  thou- 
sand dollars.   On  that  day  the  defendant  executed  to  the 
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plaintiffs  a  deed  which  upon  ite  face  granted  and  conveyed 

the  land  to  the  plaintiffs  and  to  their  heirs  and  assigns  for- 
ever. It  recited  that  it  was  made  in  cuusidcrution  of  the 
satisfaction  and  cancellation  of  the  mortgage,  and  also  an 
additional  sum  of  fifty  dollars.  It  also  had  this  additional 
dause:  'This  conveyance  is  not  made  for  the  purpose  of 
stcurine:  the  payment  of  money  due  from  said  first  party 
to  said  second  party,  but  is  executed,  acknowledged,  and  de- 
livered for  the  purpose  of  conveying  to  said  second  party, 
their  hein  and  assigns,  the  said  land  by  a  fee  simple  title 
absolute.''  The  real  defense  to  the  action  is  that  this  deed 
was  merely  intended  as  a  mortgage  to  secure  the  money 
which  had  been  secured  by  the  former  mortgage  mentioned 
in  the  deed.  The  court  called  in  a  jury,  who  returned  a  gen- 
eral verdict  for  plaintiff  and  also  answers  to  certain  q>ecial 
issues  submitted  to  them — the  answers  to  the  special  issues 
being  to  the  effect  that  plaintiffs  were  owners  in  fee  of  the 
land,  and  that  defendant  was  not  the  owner  of  the  same  or 
of  any  interest  in  it  or  in  any  part  of  it. 

Appellant  contends  that  the  evidence  does  not  warrant 
the  verdict  and  findings  of  the  jury,  which  are,  of  course, 
in  e£fect,  that  the  deed  in  question  conveyed  the  absolute 
fee  and  was  not  intended  as  a  mortgage.  But  this  conten- 
ticD  cannot  be  maintained.  Appellant's  contention  seems  to  be, 
to  a  large  extent  at  least,  that  although  plaintiffs  have  a  deed 
conveying  the  absolute  title,  yet  the  burden  is  on  them 
to  show  that  it  wiis  not  a  mortgage.  But,  of  course,  the 
exact  opposite  of  this  proposition  is  true.  That  a  deed  pur- 
porting on  its  face  to  convey  the  title  absolutely  may  be 
shown  by  parol  evidence  to  be  something  else — namely,  a 
mortgage — is  a  striking  exception  to  the  general  rule,  and 
it  has  been  universally  held  that  the  character  of  the  instru- 
ment cannot  be  thus  changed  except  upon  clear  and  con- 
vincing evidence.  (See  SkeeTum  «.  SuHivan,  126  Gal.  189.) 
In  the  case  at  bar,  the  utmost  that  could  be  said  on  the  sub- 
ject is  that  the  testimony  of  the  two  witnesses,  John  W. 
Woods  for  plaintiff  and  Max  Orimm  for  defendant,  was  to 
some  extent  conflicting  as  to  whether  the  deed  was  intended 
as  a  mcnrtgage. 
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Exceptions  were  taken  to  some  parts  of  the  instructions 
given  by  the  court  to  the  jury ;  but  as  to  those  objections  it 
is  sufficient  to  say  that  the  instructions  of  the  court  w  ere  a 

clear  and  correct  statement  of  the  law  bearing]:  upon  the  main 
issue  in  the  case.  An  exception  was  made  to  a  question  or 
two  asked  by  plaintiff  of  the  witness  Woods  as  to  certain  con- 
versations which  he  had  with  defendant's  witn^  Grimm, 
upon  the  theory  that  plaintiff  was  tryinjo;  to  prove  a  contract 
made  by  Grimm  for  the  defendant  without  authority  from 
the  latter.  The  defendant  was  a  German  and  spoke  but 
litUe  English,  and  when  the  plaintiff  pressed  him  for  pay- 
ment of  the  mortgage,  he  referred  him  to  Mr.  Grimm,  and 
told  him  to  go  and  see  Mr.  Grimm  and  talk  with  him,  as 
Mr.  Grimm  was  his  attorney.  Before  these  objections  were 
made,  counsel  for  defendant  had  already  asked  the  witness 
Woods  about,  and  the  latter  without  objection  had  testified 
to,  certain  propositions  which  Grinun  had  made  to  him 
when  he  went  to  see  him  as  directed  by  the  defendant ;  and 
there  was  really  nothing  further  brought  out  by  the  ques- 
tions of  plaintiff  to  Woods  to  which  the  objection?  were 
made.  As  the  defendant  had  directed  plaintiff  to  talk  to 
Grimm  about  the  matter,  we  see  no  objection  in  introducing 
what  Grimm  said.  Appellant  contends  that  Grimm  had  no 
power  to  make  a  contract  with  the  plaintiff.  But,  while  that 
may  be  so,  no  contract  was  made  by  Grimm;  there  wajs 
merely  a  preliminary  conversation  with  him  in  which 
Grimm,  according  to  the  testimony  of  witness  Woods,  made 
a  certain  proposition  to  the  latter  on  the  part  of  the  defend- 
ant.   But  the  transaction  was  not  consummated  until  Woods, 

Grimm,  and  the  defendant  were  all  present — Grimm,  who 
understood  German,  acting  as  tlio  interpreter  between  Woods 
and  the  defendant.  The  deed  itself  was  executed  by  the  de- 
fendant. Therefore  we  do  not  think  that  these  objectioiis 
were  well  taken. 

Appellant  seems  to  attach  some  importance  to  the  fact 
that  at  the  time  this  deed  was  executed  plaintiffs  had  tem- 
porarily pledged  the  note  and  mortgage  to  a  Mrs.  Ralph 
as  security  for  some  money  owing  to  the  latter  by  the  plain- 
tiffs. A  few  days  after  the  execution  of  the  deed,  the  plain- 
tiffs received  back  from  Mrs.  Ralph  this  note  and  mortgage, 
and  on  the  13th  of  the  month  entered  satisfaction  of  the 


Diyiiized  by  Google 


Oct.  1900.]  W00D6  V,  Jbnsbk. 


205 


mortgage  upon  the  books  of  the  county-  leoorder.  The  plain* 
tiff  Woods  testified  that  at  the  same  time  he  wrote  on  the 
back  of  the  note  "cancelled  and  paid";  and  the  appellant 

objected  to  his  so  testifying  because  there  was  no  sufficient 
proof  that  the  note  had  been  lost.  Woods  testified,  however, 
that  after  he  had  marked  the  note  and  mortgage  canceled 
he  put  them  in  his  pocket  irith  the  intention  of  giving  them 
to  either  the  appellant  or  his  attorney  Grimm,  and  thought 
he  had  given  them  to  the  latter,  and  that  he  had  not  been 
able  since  to  find  them.  He  testified  very  fully  that  he  had 
looked  everywhere  among  his  papers  and  could  not  find  the 
note  and  mortgage.  Appellant  contends  that  this  is  not 
suflicient  because  he  had  not  testified  expressly  that  he  had 
k»oked  "in  his  pocket."  But  certainly  his  testimony  was 
sufficient  to  show  that  the  note  could  not  be  found— espe- 
cially as  it  did  not  occur  to  anyone  at  the  trial  to  ask  him 
expressly  if  he  had  looked  in  his  pocket.  His  testimony 
was  sufficient  to  include  all  probable  places  where  the  papers 
would  be  likely  to  be  found.  Moreover,  it  was  a  matter  of  no 
consequence;  in  the  first  place,  the  mortgage  was  canceled 
on  the  records,  and  neither  it  nor  the  note  would  have  been 
afterward  of  value;  and,  secondly,  the  cancellation  of  the 
note  and  mortgage  was  not  a  condition  either  precedent  or 
subsequent  which  could  at  all  affect  the  conveyance  of  the 
title  by  the  deed. 

One  of  the  grounds  of  the  motion  for  new  trial  was  "it* 
regularity  in  the  proceedings  of  the  court";  and  this  cause 
for  a  new  trial  is  based  entirely  upon  certain  questions  asked 
by  the  court  of  appellant's  witness  which  appellant  claims 
should  not  have*  been  asked  These  questions  appear  in  the 
statement  as  occurrences  which  took  place  at  the  trial;  but 
no  exceptions  were  taken  to  them,  and  there  is  no  affidavit 
in  respect  to  them.  Under  sections  657  and  658  of  the  Code 
of  Civil  Procedure,  "irro.uularity  in  the  proceedings  of  the 
court"  must  bo  "made  ujxni  affidavits,"  It  is  quite  evident 
that  this  ground  for  a  new  trial  is  intended  to  refer  to  mat- 
ters which  an  appellant  cannot  fully  present  by  exeeptions 
taken  during  the  prf)(i:ress  of  the  trial,  and  which  therefore 
must  appear  by  affidavit.  An  inadmissible  or  improper 
question  asked  a  witness  during  the  progress  of  a  trial, 
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whether  asked  hy  oooiiBel  or  oourt,  must  he  excepted  to,  or 
advantage  of  it  cannot  afterward  he  taken.  The  fact  that 
such  oooumnces  as  those  here  ohjeded  to  appear  in  a  bill 

of  exceptions  or  a  statement  without  any  exceptions  having 
been  taken  to  them  is  of  no  consequence.  Appellant  con- 
tends that  respondents  should  have  objected  to  having  these 
occurrences  put  into  the  statement;  but  respondents  are  not 
in  a  position  to  object  to  anything  done  by  a  court  which 
rendered  a  judgment  in  their  favor,  and,  moreover,  why 
should  they  object  to  something  which  was  of  no  impor- 
tance? Moreover,  we  think  that  appellant  gives  undue  sig* 
nificance  to  the  few  questions  asked  by  the  court;  and,  if 
they  could  be  reviewed  here,  we  could  scarcely  hold  them 
to  be  such  an  abuse  of  discretion  and  so  prejudicial  as  to  call 
for  a  reversal. 

At  the  time  of  the  execution  of  the  deed  plaintiffs  gave  to 
defendant  a  certain  paper  writing  wfaidi  is  somewhat  dis- 
cussed in  the  briefs,  but  which  throws  no  new  light  on  the 
transaction,  and  by  no  means  strengthens  appellant's  con- 
tention. It  is  merely  an  agreement  that  if  defendant  should 
pay  to  plaintiffs  a  certain  sum  of  mon^  on  or  before  October 
1, 1897,  plaintiffs  would  "reconvey  said  knds"  to  him,  and, 
if  he  should  not  do  so  then  the  agreement  "shall  become 
void  and  cancel  itself."  The  provision  that  defendant  might 
remain  in  possession  until  October  1st  was  part  of  the  original 
verbal  agreement — the  plaintiff  Woods  testifying  that  he 
would  rather  allow  defendant  to  take  that  year's  crop  than 
to  go  to  the  expense  and  trouble  of  a  foreclosure.  Of  course, 
no  matter  how  strong  the  language  of  the  deed,  or  of  any 
instrument  accompanying  it,  might  be,  still;  under  the  stat- 
ute, it  could  have  been  proven  by  suflScient  oral  testimony 
to  have  been  intended  as  a  mortgage;  hut  suob  sufficient 
testimony  was  not  produced. 

There  are  no  other  points  w^hich  call  for  a  discussion. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  Harrison,  J.,  Van  Dyke,  J.,  and  Garoutte, 
J.,  concurred. 

Temple,  J.,  dissented. 

Rehearing  denied. 
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IL,  A.  No.  710.  Department  Oim.-- October  4,  1900.] 

ALBERT  HADLEY,  Respondent,  v.  I.  Q.  DAGUE,  Appd- 

lant 

Sheet  Impro%'emi:nt — ^Time  fob  Complition  of  Work — Effect  or 
Appeal — Setting  Asiok  Acceptance — Jurisdiction  to  Extend 
Time. — An  appeal  taken  to  the  city  council  before  the  expiration  of 
the  time  allowed  to  complete  a  street  improvement,  and  after  the 
work  has  been  accepted  as  complete,  operates  to  suspend  the  run- 
ning of  the  time  originally  allowed,  and,  upon  the  city  council  set- 
ting aside  the  moeq»taiMe»  it  has  juriadietioii  to  extend  the  time 
for  the  final  eompkticB  of  the  work. 

In.— AsnomisirT  or  Oohtbaot— CSoiaxmoiir  or  Wonc  bt  Aanoim— 
AssESSHDrr  ahd  Wabbant.— The  eontraetor  may  assign  the  con- 
tract before  the  completion  of  the  woik,  and  where  the  work  ia 

completed  by  the  assignee,  the  warant  accompanying  the  assess- 
ment may  run  m  favor  of  the  assignee  named  therein  as  assignee 
of  the  original  contractor  also  named,  and  such  assignee  may  de- 
mand and  enforce  the  assessment. 

lA^RDBBSm  TO  BOBDt  VK  WaMAHV— DnOBRIOII  AMD  NOXIOB^ 

Where  the  reaohition  of  iatentloii  showed  that  the  eost  of  fho 
iB^rovement  would  exceed  one  dollar  per  front  foot,  and  tha'- 
serial  bonds  would  be  issued  to  cover  the  cost  under  the  proT<- 
sioBS  of  the  act  of  1893,  a  reference  to  the  bonds  in  the  warrant 
giving  a  general  description  of  them  as  "serial  bonds  bearing  is 
terest  at  the  rate  of  six  per  cent  per  annum  and  extending  over 
a  period  of  ten  years  from  their  date  of  issue,  to  represent  th^ 
cost  and  expenses  of  the  work  described  in  the  assessment,  and 
in  the  manner  and  form  prescribed  by  law,"  and  giving  the  notice 
provided  for  in  the  act  of  1893  relative  to  the  issuance  of  a  bond 
of  fifty  dollars  or  more  to  represent  each  assessment,  etc.,  shows 
a  sufficient  compliance  with  that  act. 

bw— DmonoHS  bt  OooiroiL— Coxnmoir  or  Wobk— Sitpkbvuiof  of 
OouxcKL— Aonoir  or  SurauH-nimDiT— Niw  A  bbthhotiit.— Where 
the  ei^  oooneil  upon  appeal,  after  vacating  the  aooeptanee  ol 

the  work  bj  the  street  superintendent  and  a  former  assessment 
based  thereon,  directed  the  contractor  to  complete  the  work  re^ 
quired  by  it  "under  the  direction  of  the  city  council,"  and  that 
when  so  done  the  superintendent  should  accept  the  work,  and 
issue  a  new  warrant,  assessment,  and  diagram,  such  directions  are 

ia   strict  compliance  with  section  U  of  the  street  improvement 

act. 
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Id. — ^Acceptance  of  Work — IxDOKstMiiNT  uy  Superi>'tendent  Upon 
New  AsSEMioarTi^Wliere  the  completed  work  was  accepted  by 
the  eoiinci],  end  the  fonnal  aoceptanoe  of  the  euperintendent  ap- 
peared upon  the  leee  of  the  new  assessment,  authenticated  bj  his 
aignatnre^  his  indorsement  upon  the  asoeasment  stating  that  the 
work  was  performed  under  the  supervision  of  the  council  and 
accepted  it,  and  not  under  his  control  or  supenrlsion,  and 
was  not  accepted  hj  hira,  and  that  he  disclaimed  all  responsibilitj 
for  the  work,  and  signed  and  delivered  the  assessment  and  war- 
rant upon  the  order  and  authority  of  the  council,  cannot  qualify 
his  formal  acceptance  of  the  work,  and  is  not  inconsistent  with 
the  proper  directions  of  the  council. 

lAr^Sscxmn  bt  SxivaaRTiiiDKRT— Pbihi.  Facib  EnnKNCB— Bboobd 
Pbisuiod. — ^The  street  improvement  act  does  not  require  that  the 
evidence  of  the  recorfling  of  the  warrant,  assessment,  and  dia*- 
gram  and  certificate  of  the  engineer  in  the  office  of  the  superin- 
tendent of  streets  shall  be  nlTored  as  a  part  of  the  prima  ftusis 
evidence  sufficient  to  entitle  the  plaintiff  to  recover;  but  the  prima 
facie  character  given  to  those  documents,  together  with  the  affi- 
davit of  demand  and  nonpayment,  includes  the  proper  recording 
of  ttie  instruments  required  to  be. recorded,  if  there  is  no  evidence 
to  show  the  contrary. 

I]i.«-^CnTmcATE  OF  Enoinieb  hot  Showing  Record.— The  fkct  that 
the  certificate  of  the  engineer  offered  in  evidence  does  not  show 
that  it  was  recorded  cannot  vitiate  it,  in  the  absence  of  ovideiioa 
tending  to  show  that  the  certificate  was  not  recorded. 

In.— OoNSTBUcnoif  of  RiaoLunoNS  of  Intention— Oobt  of  Woek — In- 
TDSBcnoirs— ItnniNO  bt  Boabd— PBBBUMFnoiv.— A  resolution  of 
intention  in  which  it  is  found  that  the  cost  of  the  improvement 
will  be  more  than  one  dollar  per  foot  along  each  line  of  the  atreet» 
'including  the  cost  of  intersections,"  must  be  construed  as  refer- 
ring to  the  cost  of  intersection  work  assessable  upon  said  front- 
age," and  where  there  is  nothing  in  the  record  to  show  that  the  • 
finding  of  the  board  that  the  cost  of  the  improvement  would  ex- 
ceed one  dollar  per  front  foot  was  not  based  upon  a  proper  cal- 
culation, it  must  be  presiimed  that  it  was  so  based,  the  prima 
Jade  evidence  of  the  plaintiff's  case  not  being  overcome. 

In. — FiNDiKO  Made  m  Resolution — Sepabatb  OionrAjrcB  nor  Rb- 
QTUBBDw— 'The  ilnding  as  to  the  cost  of  the  improvement  was  prop* 
•rlj  embodied  Im  the  resolution  declaring  the  intention  of  the  board 
to  order  the  improvement,  and  need  not  be  embodied  in  a  pretvions 
separate  ordinance  finding  such  cost. 

lo, — Constitutionality  of  Street  Impbovement  Act — ^APFOBTioNiiENT 
OP  Expense  AccoEnnvo  to  Fbontaob— Beneftt  fbox  Wobx. — Tbs 
street  iinprovmnent  act,  in  providing  for  apportioniiig  the  expenss 
of  a  street  improvement  aeeording  to  the  frontage  of  the  lota  along 
the  sticety  Is  oonstitntional  and  valid.  It  Is  to  be  deemed  a  Isgis- 
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lative  declaration  that  the  property  within  the  district  improved 
^vill  receive  a  benefit  from  the  improvement  in  proportion  to  its 
irontage  upon  the  work;  and  in  the  absence  of  any  facts  showing 
that  a  p>articular  assessment.  «o  basrd.  is  unjust  and  not  according 
to  bcnetits.  the  statute  in  its  application  thereto  cannot  be  dceiiicd 
unconstitutional,  and  it  is  the  dutj  of  the  court  to  uphold  the 
assessment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  . 

Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barclay  &  Camp,  for  Appellant. 

The  complaint  states  no  cause  of  action  because  it  appears 

therefrom  that  the  work  was  not  completed  within  tlie  time 
fixed  by  the  contract  or  any  legal  extension  of  such  time. 
(Beveridge  v,  Livingstone,  54  Gal.  54;  Raitch  v,  San  Fran- 
cueo,  80  CaL  1.)  The  issuance  of  the  restraining  order  did 
not  interrupt  the  running  of  the  time.  (Klauber  v.  San 
Diego  Ry.  Co.,  95  Cal.  353 ;  Remy  v.  Olds,  88  Cal.  537 ;  Reid 
V,  Edwards,  7  Port.  508;  People  v.  Bartlett,  3  Hill,  570.^) 
The  complaint  states  no  cause  of  action,  because  the  warrant 
runs  to  the  Western  Contracting  and  Construction  Company 
and  not  to  John  T.  Long,  the  contractor.  (Palmer  v,  Bttm- 
ham,  120  Cal.  364;  Taylor  v.  Palmer,  31  Cal.  240.)  A  lien 
is  assignable,  but  a  right  to  have  a  lien  is  not.  (Mills  v.  La 
Verne  Land  Co.,  97  Cal.  254* ;  McCrea  v.  Johnson,  104  Cal. 
224;  Rauer  v.  Fay,  110  Cal.  361,  367.)  The  assessment  on 
its  face  di-i  roves  the  allegation  that  the  work  was  done  under 
the  dircelion  of  or  to  the  satisfaction  of  the  street  .-iuperin- 
teiidont.  (Vrooman  Act,  sees.  6,  8,  11;  Williams  v.  Henjin, 
108  Cal.  166,  169;  Witter  v.  Bachman,  117  Cal.  318;  Gray 
V.  Lucas,  115  CaL  430.)  The  evidence  is  not  sufficient  to 
make  out  a  case,  because  the  engineer's  certificate  bears  no 
indorsement  of  recordation.  (Witter  v.  Bachman,  supra.) 
The  evidence  is  not  sutiicient  to  make  out  a  cil<o.  becau?^o  it 
appears  that  the  council  made  no  sufficient  finding  relative 
to  the  cost  of  the  work.    (Bond  Act,  Laws  1893,  p.  33; 

1 31  Am.  Dec.  720.  SSS  Am.  8L  Bflp.  16S. 

CjUUC.  Gax.^14 
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Warren  v.  Chandos,  115  Cal.  382 ;  Dehail  v.  Morjord,  95  Cal. 
460 ;  In  re  Grove  Street,  61  CaL  488, 448-50 ;  Lake  Co.  v.  Sid- 
phuT  eU.Co.,  06  Cal.  17 ;  Emerie  v.  Alvofodo.^O  Gal.  444,465, 
466;  Brock  v,  Luning,  89  Cal.  316;  People  v.  Sierra  etc,  Co., 
39  Cal.  511,  515,  516:  People  v.  Hollister,  47  Cal.  408;  SJiep- 
ard  V.  CoUon,  44  Cal.  628;  Donnelly  v.  Tillman,  47  Cal.  40; 
DonneUy  Marke,  47  Gal  187;  ReU  v.  Graff,  51  Gal.  86; 
HoBkell  V.  BtuileU,  84  Gal.  281.)  The  Vrooman  act  u  in 
conflict  with  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  in  not  requiring  an  as.sessment  in  pro- 
portion to  benefits.   (Norwood  v.  Baker,  172  U.  S.  269.) 

Dunn  &  Gruther,  and  White  &  Monroe,  Amid  Cwriae,  for 
Appellant 

The  aasefisment  is  unconstitutional  and  void  in  not  mak- 
ing the  assessment  in  proportion  to  benefits,  and  in  taking 
property  without  due  process  of  law  or  equality  of  burden. 
(Norwood  V,  Baker,  172  U.  S.  269;  State  v.  Mayor  etc.  of 
Newark,  37  N.  J.  L.  416,  420-23*;  Goole/s  Gonatitutional 
limitationB,  495;  EoBchange  Bank  v.  Bines,  3  Ohio  St.  1, 15; 
Dillon  on  Municipal  Corporations,  sec.  761 ;  Allen  v.  Drew, 
44  Vt.  174;  Tidewater  Co.  v.  Coster,  18  N.  J.  Eq.  519*;  Yeat- 
man  v,  CrandaU,  11  Iia.  Ann.  220 ;  Taylor  v.  Palmer,  31  GaL 
241;  EoUey  v.  County  of  Orange,  106  Gal.  420;  Fay  v. 
Springfield,  94  Fed.  Rep.  409;  Violett  v.  Alexandria,  92  Va. 
56P;  31  L.  R.  Ann.  382;  Davidson  v.  New  Orleans,  96  U.  S. 
104;  Zeigler  v.  South  etc.  Ry.  Co.,  58  Ala.  594;  Stuart  v. 
Palmer,  74  N.  Y.  191«;  Cownty  of  Santa  Clara  v.  Southern 
Pae.  R.  R.  Co.,  18  Fed.  Rep.  411;  Scott  v.  Toledo,  36  Fed. 
Rep.  385.) 

Jonee  &  Weller,  and  Finlayson  &  Finlayson,  for  Respond- 
ent 

The  time  for  completion  of  the  work  was  flnspended  by  the 

appeal  and  the  extension  of  time  by  the  council  was  valid. 
The  time  during  which  the  injunctive  order  was  in  force 
cannot  be  counted  as  part  of  the  time  allowed.  (  Wakefield 
V.  Brown,  38  Minn.  361.^)    The  assignment  by  the  oon- 

3  18  Aid.  Rep.  729.  e  30  Am.  Rep.  289. 

4  90  Am.  Dec.  634.  Tg  Am.  BL  Bflp.  «71, 
a  53  Am.  St.  Rep.  825. 
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tractor  was  valid.  (Civ.  Code,  sees.  1044, 1083, 1084, 1468; 
Taylor  v.  Palmer,  31  <Cal.  241 ;  Hendriek  v.  Crawley,  31  CSal. 
472 ;  Himmelman  v.  Reay,  38  Cal.  163.)  The  law  requires 
the  work  directed  on  appeal  to  be  done  to  the  satisfaction  of 
the  council.  (Vrooman  Act.  sees.  8, 11;  Stata.  1899,  p.  168.) 
It  does  not  make  the  recorded  oertificate  of  the  engineer,  or 
any  oartifioate  or  nooxdation,  a  part  of  plaintiff's  prima  fame 
«?idenoe,  hat  the  reoordation  must  he  presumed  from  Uia 
prima  facie  case.  (Vrooman  Act,  sec.  12.)  The  plaintiflf 
having  made  a  prima  facie  case,  and  there  being  no  evidence 
to  the  contrary,  the  judgment  should  be  affirmed. 

HAERISON,  J. — ^Action  upon  a  street  assessment  The 
common  ooundl  of  the  city  of  Loa  Angeles  passed  an  ordi- 
nance  for  the  improvement  of  Main  street  in  that  city,  be- 
tween Ninth  and  Thirty-seventh  streets.  Plans  and  specifica- 
tions, together  with  an  estimate  of  the  cost  of  the  work,  were 
famished  by  the  city  engineer  prior  to  the  passage  of  the 
resolution  of  intention,  and  in  that  resolution  the  city  ooun* 
oil  declared  that  it  found  upon  such  estimate  that  the  cost 
of  the  improvement  would  be  greater  than  one  dollar  per 
front  foot  along  each  line  of  the  street,  including  the  cost  of 
intersections,  and  that  in  accordance  with  the  provisions  of 
the  act  of  February  27, 1893,  serial  bonds  extending  over  a 
period  of  ten  years  would  be  issued  to  represent  ita  cost.  After 
the  completion  of  the  work  and  issuance  of  the  assessment 
therefor,  demand  and  return  of  nonpayment  were  made 
thereon.  Thereafter  the  appellant,  whose  property  had  been 
assessed  for  its  proportion  of  the  cost  of  the  work,  notified 
the  city  treasurer,  in  accordance  with  the  provisions  of  the 
aforesaid  act,  that  he  desired  no  bond  to  be  issued  for  the 
assessment  against  his  land,  and  accordingly  no  bond  there- 
foif  was  issued.  The  asssssment  not  being  paid,  the  present 
action  was  brought  for  its  enforcement  by  a  sale  of  the  land. 
Judgment  was  rendered  in  favor  of  the  plaintiff  and  a  new 
trial  denied,  from  which  he  has  appealed. 

The  contract  for  doing  the  work  was  entered  into  May  6, 

1896,  and  provided  that  the  work  should  be  completed  with* 

In  two  hundred  and  fifty  days  from  its  data— i.  e.,  on  or  ba> 
fm  January  11, 1897.  Before  the  expiration  of  this  time  the 
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contractor  did  all  the  work  named  in  the  contract  and  speci- 
fications to  the  satiafaotion  of  the  street  supeimtendent,  and 
on  December  4,  1896,  the  superintendent  accepted  and  ap- 
proved the  work,  and  made  and  issued  an  assess- 
ment to  cover  the  sum  due  therefor.  Thereafter, 
and  prior  to  January  1,  1897,  certain  owners  who 
were  assessed  for  a  portion  of  the  expense  of  the 
work  appealed  therefrom  to  the  city  coancil,  stating  as 
the  grounds  of  their  appeal  that  the  work  had  not  been  per- 
formed in  a  good  and  substantial  manner.  March  23,  1897, 
the  city  council  passed  a  resolution,  wherein  it  found  that 
the  work  was  defective  in  certain  respects,  and  not  in  accord- 
ance with  the  requirements  of  the  contract,  and  vacated  and 
set  aside  the  warrant  and  assessment,  and  also  the  action  of 
the  superintendent  in  accepting  the  work,  and  directed  the 
contractor  to  remedy  said  defects  ^^under  the  direction  of  said 
•  city  council.''  At  the  same  time  the  council  extended  the 
time  for  the  completion  of  the  work  under  said  contract  until 
the  first  day  of  July,  1897.  The  contractor  thereupon,  under 
the  authority  of  this  resolution,  did  whatever  work  was  re- 
quired to  comply  with  its  requirements,  and  completed  the 
same  on  the  15th  of  May,  to  the  satisfaction  of  the  city  coun- 
dl  and  the  superintendent  of  streets.  June  7th  the  council 
passed  a  resolution  accepting  the  work  and  directing  the  su- 
perintendent to  make  a  new  warrant,  assessment,  and  dia- 
gram therefor,  and  on  June  26th  that  officer  made  the  assess- 
ment upon  which  the  present  action  is  brought 

1.  Upon  these  facts  the  appellant  contends  that  as  the 
work  was  not  completed  within  the  period  of  two  hundred 
and  fifty  days  from  the  date  of  the  contract,  and  as  the  subse- 
quent extension  was  not  made  until  after  the  expiration  of 
that  period,  the  contract  had  expired  before  the  acceptance 
of  the  work,  and  the  assessment  therefor  was  invalid  and 
created  no  lien.  We  are  of  the  opinion,  however,  that  this 
objection  cannot  be  sustained.  The  contract  provided,  in 
accordance  with  the  exi)ress  requirements  of  the  stiitute,  that 
the  contractor  would  do  and  perform  the  work  "under  the 
direction  and  to  the  satisfaction  of  the  street  superintend- 
ent." The  provision  therein  fixing  two  hundred  and  fifty 
days  as  the  time  for  the  completion  of  the  work  must  refer 
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lo  the  completion  of  the  work  according  to  the  terms  of  the 

contract — that  is,  to  the  satisfaction  of  the  street  superintend- 
ent and  under  his  direction;  and,  in  the  absence  of  any 
charge  of  fraud  or  collusion,  it  must  be  held  that  upon  such 
completion  of  the  work  within  the  time  limited  the  con- 
tractor had  sufficiently  fulfilled  the  condition  of  his  contract 
to  prevent  a  forfeiture  thereof  by  reason  of  the  subsequent 
disapproval  by  the  city  council  of  such  acceptance.  The 
utmost  that  could  be  claimed  in  support  of  the  appellant's 
contention  would  be  that,  if  the  superintendent's  acceptance 
was  set  aside,  the  time  thereafter  required  for  the  final  com- 
pletion of  the  work  should  be  counted  as  a  portion  of  the 
time  originally  fixed  for  its  completion.  While  the  appeal 
from  the  act  of  the  superintendent  iu  accepting  the  work 
was  pending  before  the  council  and  undetermined,  the  run- 
ning of  the  time  originally  fixed  for  the  completion  of  the 
work  was  suspended  and  the  work  was  completed  within  the 
time  granted  by  the  council  at  the  time  it  set  aside  the  super- 
intendent's acceptance. 

2.  The  contract  was  originally  awarded  to  John  T.  Long, 
and  before  its  completion  was  assigned  to  the  Western  Con- 
tracting and  Construction  Company.  The  warrant  issued 
with  the  assessment  was  in  favor  of  "The  Western  Contract- 
ing and  Construction  Company,  assignee  of  John  T.  Long, 
agents  or  assigns."  The  appellant  contends  that  the  war- 
rant should  have  been  issued  in  the  name  of  the  original 
contractor,  and  that  its  issuance  in  favor  of  his  assignee  was 
unauthorized.  The  form  of  warrant  which  is  prescribed  in 
the  street  improvement  act  in  terms  authorizes  and  empowers 
the  contractor,  his  agents  or  assigns,  to  demand  and  receiye 
the  several  assessments,  and  the  act  declares  that  the  warrant 
to  be  issued  shall  be  ''substantially"  in  this  form.  The  rii^ht 
of  the  contractor  to  assign  the  contract,  prior  to  the  comple- 
tion of  the  work,  is  recognized  in  many  portions  of  the  act, 
and  has  been  recognized  by  this  court.    (Anderson  v.  De 

Uriatte,  96  Gal.  404.)  After  he  has  ceased  to  have  any  in- 
tarest  in  the  contract,  or  in  the  assessment  therefor,  there 
would  seem  to  be  no  reason  for  the  Issuance  of  the  war- 
rant in  his  name,  especially  since  the  statute  does  not  spe- 
cifically require  it.  Sections  9  and  10  of  the  act  designate 
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the  assignee  aa  the  proper  penon  to  whom  the  warrant  and 
assesBinent  are  to  be  ddivered.  We  hold,  therefore,  that  a 

warrant  in  favor  of  one  who  is  therein  named  as  the  assignee 
of  the  original  contractor,  whose  name  is  also  given,  is  "sub- 
stantially'' in  the  form  prescribed  in  the  act.  Proof  wa» 
made  at  the  trial  herein  that  aaoh  assignment  had  been 
made  by  the  original  contractor. 

3.  It  is  further  objected  that  the  reference  in  the  war- 
rant to  the  issuance  of  bonds,  as  provided  by  section  3  of 
the  aforesaid  act  of  February  27th  is  insufficient.  The  ref- 
erence to  the  bonds  in  the  warrant  is  as  follows:  "Serialr 
bonds  bearing  interest  at  the  rate  of  six  per  cent  per  annum 
and  extending  over  a  period  of  ten  years  from  their  date 
of  issue,  to  represent  the  costs  and  expenses  of  the  work  de- 
scribed in  the  assessment,  and  in  the  manner  and  formr 
prescribed  by  law,  and  notice  is  hereby  given  that  a  bond  in^ 
such  series  will  issue  to  represent  each  assessment  of  fifty 
dollars  or  more,  remaining  unpaid  for  thirty  days  after 
date  of  this  warrant,  or  five  days  after  the  decision  of  the 
city  council  upon  an  appeal." 

We  deem  this  to  be  a  sufficient  compliance  with  the  act 
of  1893.  That  act  requires  that  there  shall  be  ''included 
in  the  warrant"  "a  notice  that  a  bond  will  issue  to  repre- 
sent each  assessment  of  fifty  dollars  or  more,  remaining  un- 
paid for  thirty  days  after  the  date  of  the  warrant,  or  five 
days  after  the  decision  of  said  council,  upon  an  appeal,  and 
describing  the  bonds.''  The  warrant  in  question  contains 
both  a  description  of  the  bonds  and  the  notice  thus  speci- 
fied. 

4.  Upon  the  asseaiment  offered  in  evidence  was  the  fol- 
lowing indorsement: 

"The  foregoing  work  was  perfonned  under  the  supervi- 
sion of  and  was  accepted  by  the  Los  Angeles  city  council; 
said  work  was  not  under  my  control  or  supervision  at  any 
time,  and  was  not  accepted  by  me.  I  hereby  disclaim  all  re- 
sponsibility for  said  work,  and  I  sign  and  deliver  this  assess- 
ment and  warrant  upon  the  order  of  and  the  authority  of 
said  city  council. 

"J.  H.  DRAIN, 
"Street  Supt,"^ 
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The  i^pellant  contends  that  by  reason  of  this  indoraement 
it  appears  that  the  work  was  not  done  under  the  direction 

and  to  the  satisfaction  of  the  superintendent  of  streets,  and 
therefore  the  prima  facie  character  which  the  statute  gives 
to  the  evidence  offered  by  the  plaintiff  was  destroyed.  Upon 
the  face  of  the  assessment  the  saperintendent  had  declared: 
''AH  of  said  work  has  been  performed  and  materials  fur- 
nished complying  with  the  specifications  and  under  my 
direction  and  to  my  satisfaction  and  acceptance'^ — ^and  had 
anthenticated  the  same  by  his  official  aignatore.  It  does 
not  appear  at  what  time  the  above  indorsement  was  made 
upon  the  assessment,  but  it  must  be  held  that  it  was  not 
competent  for  that  officer,  after  having  made  and  authen- 
ticated the  assessment  in  his  official  capacity,  to  qualify  it 
by  indoxaing  thereon  a  direct  contradiction  of  the  facts 
therein  stated.  Moreover,  when  the  city  council  vacated 
the  former  assessment  it  directed  the  contractor  to  perform 
the  work  required  by  it  "under  the  direction  of  the  said 
city  council,"  and  that  when  so  done  the  superintendent 
should  accept  the  work  and  issne  a  new  warrant,  assessment, 
and  diagram.  These  directions  were  in  strict  accordance 
with  the  provisions  of  section  11  of  the  street  improvement 
act,  and  the  above  indorsement  of  the  superintendent  is  not 
inconsistent  therewith. 

5.  The  certificate  of  the  engineer,  offered  in  evidence, 
did  not  show  that  it  had  ever  been  recorded,  bat  was  in- 
dorsed: "Recorded   ,  189 — ,   ,  Superin- 
tendent of  Streets."  The  act  requires  that  the  superin- 
tendent shall  record  the  warrant,  assessment,  and  diagram, 
together  with  the  certificate  of  the  engineer,  in  his  office, 
and  that  after  they  are  recorded  they  shall  be  delivered  to 
the  contractor,  and  it  also  declares  that  these  documents,  with 
the  affidavit  of  demand  and  nonpayment,  shall  be  privna 
facte  evidence  of  the  regularity  and  correctness  of  the  assess- 
ment and  of  the  prior  proceedings  and  acts  of  the  superin- 
tendent of  streets  and  city  council  upon  which  said  warrant, 
assessment,  and  diagram  are  based,  and  like  evidence  of  the 
right  of  the  plaintiff  to  recover  in  the  action.  It  does  not  re- 
quire that  the  evidence  of  the  recording  shall  constitute  a  por- 
tion of  the  prifna  facie  evidence  which  is  sufficient  to  entitle 
the  plaintiff  to  recover.  No  evidence  was  offered  tending  to 
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show  that  the  certificate  had  not  heen  zeooided,  and  the 
prima  faeis  character  which  the  statute  gives  to  the  above 
evidence  offered  by  the  plaintiff  indndes  its  proper  record- 
ing.   (See  California  Im/p.  Co.  v.  Reynolds,  123  Cal.  88.) 

6.  For  the  same  reason,  the  objection  to  the  finding  by 
the  city  council  in  reference  to  the  cost  of  the  improvement 
must  be  disregarded.  The  objection  to  the  sufficiency  of  this 

finding  is  that  the  language  of  the  resolution  wherein  it  is 
made  is  that  such  cost  will  be  greater  than  one  dollar  per 
front  foot  along  each  line  of  said  stxeeti  ^'including  the  cost 
of  intersections/'  whereas  the  statute  prescribes,  as  a  con* 
dition  upon  which  bonds  for  the  improvement  may  be  issued, 
that  the  council  shall  find  that  the  cost  will  be  greater  than 
one  dollar  per  front  foot  along  the  line  of  the  street,  ''in- 
cluding the  cost  of  intersection  work  assessable  upon  said 
frontage.''  The  line  of  the  proposed  work  herein  included 
twenty-four  intersections  of  cross-streets,  and  the  city  engi- 
neer had  presented  an  estimate  that  the  probable  cost  of 
the  work  per  front  foot  on  each  side  of  the  street  would  be 
four  dollars  and  ninety  cents.  The  act  requires  that  only 
one-half  of  the  cost  of  an  intersection  shall  be  assessed  upon 
the  frontage  of  the  street  along  which  the  improvement  is 
made,  and  it  is  therefore  urged  that  it  was  not  shown  that 
the  cost  of  the  work  ''assessable  upon  the  frontage''  would 
be  more  than  one  dollar  per  front  foot.  The  council  must 
be  deemed  to  have  used  the  phrase  ''cost  of  intersection"  with 
reference  to  the  matter  upon  which  it  was  acting,  and.  as 
so  used,  the  expression  must  be  regarded  as  equivalent  to 
the  "cost  of  the  intersection  work  assessable  upon  said  front- 
age." The  reoord  does  not  show  what  was  the  width  of 
any  of  the  intervening  streets,  or  the  length  of  the  several 
blocks  of  Main  street,  and  we  cannot  say  from  any  caleiila- 
tion  whether  the  findino:  of  the  council  was  incorrect,  but, 
as  it  must  be  assumed  that  these  dimensions  had  been  offi- 
cially declared  and  were  known  to  the  council,  it  must  be 
held  that  the  prima  faeie  character  of  the  plaintiff's  evi- 
dence was  not  overcome.  The  council  was  not  required  to 
find  the  exact  cost  per  front  foot,  but  only  to  determine 
whether  it  would  be  greater  than  one  dollar  per  front  foot. 
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It  was  not  necessary  that  the  council,  before  passing  an  or- 
dinance for  the  improvement  of  the  street,  should  hy  a  sep- 
arate ordinance  find  the  cost  of  the  improvement.  Such 

finding  could  be  made  and  included  in  the  ordinance  de- 
claring its  intention  to  order  the  improvement. 

7.  It  is  next  contended  V)y  the  appellant  that  the  assess- 
ment is  invalid  by  reason  of  the  unconstitutionality  of  the 
statute  under  which  it  was  made,  in  that  the  statute  makes 
an  arbitrary  apportionment  of  the  expense  according  to  the 
frontage  of  the  lots,  and  does  not  require  that  the  assess- 
ment upon  each  lot  shall  be  made  in  proportion  to  the  bene- 
fits received  by  that  lot.  The  constitutionality  of  the  stat- 
ute has  been  upheld  by  this  court  so  frequently  that  it  is  not 
an  open  question,  but  the  appellants  insist  that  the  decision 
in  Norwood  v.  Baker,  172  U.  S.  269,  wherein  it  was  held 
that  the  assessment  therein  considered  was  in  contravention 
of  the  constitution  of  the  United  States,  is  at  variance  with 
these  decisions  and  requires  them  to  be  disregarded.  If  the 
facts  and  statute  under  which  the  present  assessment  was 
made  were  of  the  same  character  as  those  involved  in  that 
case,  we  would  without  hesitation  accept  that  decision  as 
conclusive  upon  us,  but  we  are  of  the  opinion  that  there  is 
a  marked  distinction  between  the  two  cases,  and  that  that 
decision  is  not  applicable  to  the  facts  herein.  In  Norwood 
V.  Baker,  supra,  the  question  considered  by  the  court  was 
the  validity  of  an  assessment  for  the  cost  of  opening  a  new 
street,  consisting  of  the  value  of  the  land  taken  and  the  costs 
of  its  condemnation,  and  whether  the  same  could  be  taxed 
upon  the  owners  of  the  land  abnttiii[^  upon  that  taken,  irre- 
spective of  any  consideration  of  the  benefits  received  by  that 
land.  The  assessment  therein  involved  did  not  include  any 
of  the  expense  of  improving  an  existing  street,  and  whether 
such  expense  may  be  assessed  upon  lands  fronting  upon 
the  street  within  certain  limits  designated  by  the  legislature 

was  not  presented  or  discussed  in  the  opinion;  and,  although 
the  "improvement"  of  the  street  is  frequently  mentioned  in 
the  opinion,  this  expression  is  to  be  read  in  the  light  of  the 
question  to  be  determined  by  the  court  upon  the  facts  be- 
fore it. 

The  village  of  Norwood  desired  to  open  and  extend  Iven- 
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hoe  street  for  the  distance  of  threo  hunderd  feet  from  iU 
termination,  through  the  lands  of  Mrs.  Baker,  and  for  that 
piupoBe  inatitated  prooeedingi  for  the  oondenmation  of  a 
portion  of  her  land  fifty  feet  in  width.   The  constitution 
of  OhK>  required  that  the  compensation  to  be  paid  to  the 
owners  of  land  thus  taken  should  be  made  in  money,  and 
should  be  assessed  without  deduction  for  benefits  to  any 
other  property  of  the  owner,  and  the  statute  required  that 
the  cost  and  eipense  should  be  assessed  only  on  the  land 
bounding  and  abutting  thereon.    The  ordinance  for  the 
condemnation  provided,  as  authorized  by  the  statute  of 
Ohio,  that  the  entire  cost  of  the  proceedings,  including  the 
money  paid  for  the  land,  should  be  assessed  per  front  foot 
upon  the  property  bounding  thereon.   In  the  piooeedingi 
for  the  condemnation  of  the  land  its  value  was  assessed  at 
two  thousand  dollars,  and  this  amount  of  money  was  paid 
to  Mrs.  Baker  out  of  the  public  treasury.   Thereafter,  an 
assessment — ^the  assessment  in  question — ^f or  the  amount  so 
paid  to  her,  together  with  the  costs  incurred  in  the  con- 
demnation, was  made  under  the  above  statute  against  the 
two  portions  of  her  lot  remaining  upon  either  side  of  the 
land  which  had  been  condemned  for  the  street.  It  is  thus 
seen  that  the  assessment  was  not  made  for  the  cost  of  any 
improvement  of  any  existing  street,  wherein  it  may  be  pre> 
sumed  that  the  adjacent  lots  are  benefited,  but  was  made  sole- 
ly for  the  purpose  of  reimbursing  the  public  treasury  for 
the  expense  of  opening  a  new  street.  Its  effect  was  to  com- 
pel Mis.  Baker,  under  the  guise  of  an  assessment,  to  pay 
back  into  the  treasury  not  only  the  money  that  she  had  re> 
ceived  as  compensation  for  the  land  taken  from  her,  but 
also  the  expense  that  had  been  incurred  in  its  condemna- 
tion. This  was  in  effect  the  imposition  of  a  tax  upon  her 
land  for  the  purpose  of  reimbiusing  the  treasury  for  the 
money  which  it  had  paid  out  for  the  use  of  the  whole  pub- 
lic.   Tho  proceeding  was  a  direct  sequence  in  the  exercise 
by  the  village  of  its  right  of  eminent  domain,  since  the  exer- 
cise of  this  sovereign  power  includes  the  payment  to  the 
owner  for  the  land,  as  well  as  the  determination  that  the 
til  king  is  necessary  for  a  public  use.    The  mode  in  which 
the  village  could  reimburse  itself  for  such  payment  was  by 
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means  of  taxation,  and,  if  the  ezemae  of  this  power  was 
not  be  borne  equally  by  the  whole  public,  it  could  be  im- 
posed only  upon  those  who  should  be  determined  to  have 
been  actually  benefited  by  the  improvement.  It  needs  but 
little  argument  to  show  that  by  these  proceedings  Mrs.  Ba- 
ker's property  was  taken  for  a  public  use  without  any  com- 
pensation therefor;  and  inasmuch  as  under  the  constitu- 
tion of  Ohio  she  was  entitled  to  receive  compensation  in 
money  for  the  whole  value  of  the  property  taken,  irrespective 
of  any  benefits  to  her  remaining  property,  the  court  very 
readily  held  that  she  was  compelled,  under  the  guise  of  an 
assessment,  to  part  with  her  property  withoiat  due  process 
of  law. 

The  principle  invoked,  that  the  assessment  must  be  in  pro- 
portion to  benefits,  was  not  disputed  in  the  case,  the  only 
question  being  as  to  the  application  of  that  principle  to  the 
facts  before  the  court,  and  its  conclusion  was  reached  by  rea- 
eon  of  the  inhibition  of  the  statute  and  constitution  of  Ohio, 
from  considering  whether  the  land  assessed  had  received  any 
benefit  by  reason  of  the  opening  of  the  street  In  no  portion 
of  the  opinion  is  it  intimated  that  an  assessment  for  the  im- 
provement of  an  existing  street  upon  the  lands  ahuttmg 
thereon,  according  to  their  frontage,  within  a  district  desig- 
nated or  prescribed  by  legislative  authority,  is  invalid,  nor 
did  the  court  question  the  oorrectness  of  any  of  its  previous 
decisions,  many  of  which  are  cited  in  the  opinion,  in  which 
assessments  under  such  a  rule  had  been  sustained.  In  Ma^- 
Hngly  v.  Diitrict  of  Cohmbia,  97  U.  S.  ^2,  that  court  had 
said:  "Special  assessments  for  special  road  or  street  im- 
provements very  often  are  oppressive,  but  that  the  legislative 
power  may  authorise  them  to  be  made  in  proportion  to  the 
frontage,  area,  or  market  value  of  the  adjoining  property,  at 
its  discretion,  is  under  the  decision?  no  longer  an  open  ques- 
tion." In  Bauman  v.  Ross,  167  U.  8.  648,  it  had  said :  "The 
class  of  lands  to  be  assessed  for  the  purpose  [of  a  public  im- 
piumment]  may  be  either  determined  by  the  legislature 
itself  by  defining  a  territorial  district  or  by  other  designation ; 
or  it  may  be  left  by  the  legislature  to  the  determination  of 
cQmniissioners,  and  may  be  made  to  consist  of  such  lands, 
and  such  only,  as  the  oommissioners  shall  decide  to  be  ben- 
efited. The  rule  of  apportionment  among  the  parcels  of  land 
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benefited  also  rests  with  the  discretion  of  the  legislature,  and 
may  be  directed  to  be  in  proportion  to  the  position,  the  front- 
age, the  area,  or  the  market  value  of  the  land  or  in  proportion 
to  the  benefits  as  estiinated  by  oommissionen/'  (Citing  in 
support  thereof  "the  very  able  opinion"  of  Judge  Ruggles  in 
People  V.  Brooklyn,  4  N.  Y.  419,®  and  many  other  cases.) 
In  Fallbrook  Irr.  Dist  v,  Bradley,  164  U.  S.  176,  the  court 
held  that  an  ad  valorem  assessment  for  local  improvements 
was  not,  of  itself,  a  violation  of  the  principle  upon  which  it 
should  be  made,  saying :  '^t  is  one  of  those  matters  of  detail 
in  arriving  at  the  proper  and  fair  amount  and  proportion  of 
the  tax  that  is  to  be  levied  on  the  land  with  regard  to  the 
benefits  it  has  received,  which  is  open  to  the  discretion  of 
the  state  legislature,  and  with  which  this  court  ought  to  have 
nothing  to  do,"  and  cites  in  support  of  this  principle  Cleve- 
land V.  Tripp,  13  R.  I.  50,  saying  that  it  is  a  case  ^'which 
treats  this  subject  with  great  ability,"  and  in  which  the  su- 
preme court  of  Ehode  Island  upheld  an  assessment  for  a 
sewer  upon  the  abutting  property,  which  was  '^mathemati- 
cally  determined  by  area  and  frontage"  as  constitutional  and 
valid.  The  mode  in  which  the  expense  of  the  local  improve- 
ment shall  be  borne,  as  well  as  the  district  which  is  to  bear 
such  expense,  and  the  manner  in  which  the  expense  is  to  be 
distributed,  is  a  legislative  question.  The  principle  upon 
which  the  expense  is  charged  on  the  property  in  that  district 
is  that  that  property  has  received  a  particular  benefit.  But, 
as  was  said  by  Mr.  Justice  Temple  in  Lent  v.  Tillson,  72  Cal. 
428 :  "The  benefit  is  not  the  source  of  the  power."  Nor  does 
the  validity  of  the  assessment  depend  upon  the  ability  to 
show  that  the  property  assessed  was  specifically  benefited  by 
the  amount  of  the  assessment  or  received  that  particular 
amount  of  benefit.  Courts  will  uphold  an  assessment  made 
upon  such  legislative  authority,  even  though  the  benefits  are 
not  shown  to  be  identical  with  the  burden.  In  Litchfield  v. 
Vernon,  41  N.  Y.  123,  the  legislature  had  authorized  the  im- 
provement of  a  street  and  desi.txnated  the  district  upon  which 
an  assessment  for  the  expense  thereof  should  be  made.  The 
court  said:  "This  local  assessment,  it  is  apparent,  was  based 
upon  the  ground  that  the  territory  subjected  thereto  would  be 
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btoefited  by  the  work  and  change  in  question.  Whether  so 

benefited  or  not,  and  whether  the  assessment  of  the  expense 
should,  for  this  or  any  other  reason,  be  made  upon  the  dis- 
trict, the  legislature  was  the  ezdosive  judge.''  In  WaUton 
V.  Nevin,  128  U.  S.  582,  the  ooort  said :  ''The  detennination 
of  the  taxing  district  and  the  manner  of  the  apportionment 
are  all  within  the  legislative  power."  In  Norwood  v.  Baker, 
mpra,  the  court  said:  ''According  to  the  weight  of  judicial 
aathority,  the  legislature  has  a  large  discretion  in  defining 
the  territory  to  be  deemed  specially  benefited  by  a  public  im- 
provement and  which  may  be  subjected  to  special  assessment 
to  meet  the  costs  of  such  improvements." 

The  provision  in  the  street  improvement  act  of  this  state, 
that  in  cades  where,  in  the  opinion  of  the  city  council,  the 
work  of  the  improvement  is  not  "of  more  than  local  or  ordi- 
neiTY  public  benefit"  the  cost  of  any  street  improvement  shall 
be  assessed  as  an  entirety  upon  the  lots  and  lands  fronting 
upon  the  improvements,  and  shall  l)e  apportioned  between 
the  several  lots  therein  according  to  their  frontage,  is  a  declar- 
ation by  the  legislature  that,  in  the  judgment  of  that  body, 
the  property  within  that  district  will  receive  a  benefit  from 
the  improvement  in  proportion  to  its  frontage  upon  the  work. 
Unless,  therefore,  it  is  made  to  appear  upon  the  face  of  the 
proceeding?,  or  by  some  competent  showing,  that  there  is  a 
gross  or  substantial  variation  from  this  principle,  it  is  the 
duty  of  the  courts,  under  the  rules  and  authorities  above 
cited,  to  uphold  the  a^^sossment.  Before  the  judiciary  would 
be  justified  in  holding  an  assessment  to  be  invalid,  it  .should 
be  made  to  appear  that  it  is,  as  was  said  in  Norwood  v.  Baker, 
wu/pra,  ''in  substantial  excess  of  the  benefits,"  or,  as  was  said 
in  Cleveland  v.  Tripp,  supra,  that  it  "palpably  transgresses" 
the  principle  upon  which  it  is  authorized.  In  Fallbrook  Irr. 
Dist.  V.  Bradley,  supre,  the  court  said:  "The  way  of  arriving 
at  the  amount  may  be,  in  some  instances,  inequitable  and 
unequal,  bat  that  is  far  from  arising  to  the  level  of  a  con- 
stitutional problem,  and  far  from  the  case  of  taking  prop- 
erty without  due  process  of  law."  In  Lent  v.  Tillson,  supra, 
the  court  said :  "The  benefits  need  not  be  immediate.  I  see 
no  just  limitation  in  this  respect,  except  that  a  tax  will  not 
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be  upheld  when  the  courts  can  plainly  see  that  the  legialatiiie 
has  not  really  exercised  its  j  udgment  at  all,  or  that  mamfeBdy 

and  certainly  no  such  benefit  can  or  could  reasonably  have 
been  expected  to  result.  The  judge  should  not  place  hi^ 
mere  opinion  against  that  of  the  legislature.''  In  Sean  v. 
BoHon,  173  Mass.  71,  the  case  of  Norwood  v.  Baker,  mpra, 
was  invoked  against  the  legality  of  an  assessment  which  had 
been  made  in  proportion  to  the  frontage  of  the  property 
bordering  upon  the  improvement,  but  the  court  held  that 
the  statute  authorizing  such  assessment  was  not  unoonftitu> 
tionai  in  its  application  to  the  facts  of  that  case  saying:  ''No 
facts  appear  in  the  present  case  to  show  that  this  rule  is  not 
proper  in  its  application  to  the  petitioners*  property  as  a 
method  of  determining  benefits  with  such  approximation  to 
accuracy  as  can  reasonably  be  required."  (See,  also,  RamUh 
V.  HartweU,  126  GaL  443.)  There  is  nothing  in  the  record 
herein  tending  to  show  that  the  appellant  is  entitled  to  in- 
voke the  principle  upon  which  he  relies  to  defeat  the  assess- 
ment. He  made  no  objection  to  this  nature  in  the  court  be- 
low in  his  answer  to  the  complaint,  nor  did  he  offer  any  evi- 
dence in  support  of  such  objection,  but  has  presented  it  here 
for  the  first  time,  in  his  brief  in  reply  to  the  respondent  Id 
the  absence,  therefore,  of  any  facts  showing  that  the  assess- 
ment is  unjust,  it  must  be  held  that  the  statute  cannot  be 
deemed  unconstitutional. 
The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Temple,  J.,  concuned. 

Hearing  in  Bank  denied. 

r 


Digitized  by 


Oct  1900.] 


Schmidt  v.  Klotz. 


223 


[&  F.  NOb  1S47.  D^purtDMBi  Ob«^— Oekob«r  4,  1900.] 
P.  R.  SCHMIDT,  Appellant,  y.  CHRD3TIAN  KLOTZ,  Re- 
spondent. 

(^uurmo  TiTLB — ^Right  of  Way  Aiorg  Old  Road — Description  IK 
UKBD — ^AcTS  OF  Pasties — Location  of  Road. — In  an  action  to 
qolfli  title  to  a  right  of  way  eighteen  feet  in  width,  along  an  old 
road,  con^^jed  by  deed  inm  the  defandant  to  tbe  plaintiff,  the 
eonrt  may  consider  the  acts  of  the  parties  in  adopting  the  descrip* 
tioa  contained  in  the  deed,  the  bnUdiag  of  fences  by  the  defendant 
10  as  to  give  a  road  eighteen  feet  In  width,  and  the  use  and  repair 
by  the  plaintiff  of  the  road  so  fenced,  for  a  period  of  ten  years, 
as  Indicating  the  correct  locatkn  of  the  road. 

lD.-^iuufiiir  OP  Com — bright  or  Wat  Appubtenant  io  Laiid  xot 
ADMmm.— Where  the  plaintiff  sought  to  quiet  title  to  a  ilgKt  of 
way  canveyed  by  deed  of  the  defendant  as  "appurtenant  to  plain* 
tiff's  land,"  and  defendant  daimed  an  estate  in  the  right  of  wa7 
and  merefy  admitted  the  ri|^  of  plaintiff  to  travel  over  so  much 
of  said  laad  as  lies  between  the  fences  erected  by  the  defendant, 
such  answer  Is  not  to  he  oonstraed  as  an  admission  or  disclaimer 
of  the  appurtenant  rig^ht  of  way  claimed  by  plaintiff,  and  upon 
recovery  of  judgment  by  the  plaintiff  upon  a  finding  of  his  owner- 
ship of  such  rip^ht  of  way,  he  is  entitled  to  recover  costs,  as  a 
matter  of  course,  and  a  direction  that  each  par^  pay  his  owp 
costs  is  erroneous. 

iDk— /ODadHT  IscimatQ  MAtm  nor  nr  Imto— Bbmotal  or  Lixbs 

OF  Fbuit  Trees — ^Modificatiow  Upon  Appeal. — A  judgment  in- 
cluding matter  not  in  issue,  providing  that  ]imbs  of  fruit  treea 

growing  on  plaintifTs  land,  not  included  in  the  ripjlit  of  way,  may 
be  removed  bv  the  defendant  so  far  as  thev  may  interfere  with 
passage  over  the  road,  in  regard  to  which  int<'rference  no  evidence 
was  introduced,  is  erroneous,  and  should  be  modified  upon  appeal 
by  striking  out  such  matter  therefrom. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  Napa 
Goontiy.    £.  D.  Ham,  Judgo. 

The  right  of  way  over  tbe  defendant's  lands,  set  forth  in 
the  deed  from  the  defendant  to  the  plaintiff,  was  described 
as  follows:  ''Oommencing  at  a  point  where  the  old  road,  as 

now  used,  crosses  the  boundary  line  between  our  said  lands, 
and  running  thence  easterly  on  the  line  of  said  old  road  ta 
the  east  line  of  my  land,  said  roadway  or  right  of  way  to  be 
eif^teen  feet  wide,  with  saeh  additional  width  as  maj  be 
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neoeasaiy  at  the  carves  or  toniB  theieof iVirtliiir  facte  ace 
stated  in  the  opinion. 

F.  £.  Johnston,  for  Appellant 

T.  B.  Hutchinson,  for  Reqtondent 

COOPER,  C— Action  to  quiet  title  to  a  right  of  way. 

Plaintiff  recovered  judgment  and  appeals  therefrom,  claim- 
ing that  the  judgment  is  erroneous  in  several  respects,  and 
that  he  is  entitled  to  more  relief  than  is  therein  given. 

The  court  had  the  right  to  consider  the  acts  of  the  parties 
in  adopting  the  description  contained  in  the  deed  of  the  right 
of  way  from  defendant  to  plaintiff,  and  the  building  of  fences 
by  defendant  and  use  of  the  road  by  plaintiff.  (Tyler  on 
Boundaries,  124 ;  Mulford  v.  La  Franc,  26  Cal.  108 ;  French 
V,  Carhart,  1  N.  Y.  102;  Stone  v.  Clark,  1  Met.  3S0.^)  It  is 
<]fvident  that  the  main  intention  of  the  defendant  in  giving 
the  deed,  and  of  the  plaintiff  in  getting  it,  was  to  give  to 
plaintiff  a  right  of  way  eighteen  feet  wide  along  an  old  road. 
The  right  of  way  was  opened  by  the  building  of  fences  by 
*  defendant.  It  was  eighteen  feet  wide  at  all  places.  The 
plaintiff  enjoyed  it  and  kept  it  in  repair.  It  is  not  reason- 
able to  suppose  that  for  the  space  of  ten  years  the  description 
thus  adopted  without  question  was  not  intended  to  be  the 
correct  one. 

The  portion  of  the  findings  and  judgment  directing  that 
*  each  party  pay  his  own  costs  is  erroneous.  The  code  directs 
that  costs  are  allowed  of  course  to  the  plaintiff  upon  a  judg- 
ment in  his  favor  in  an  action  which  involves  the  title  or  pos- 
session of  real  estate.  (Code  Civ.  Proc,  sec.  1022,  subd.  5.) 
This  was  an  action  involving  the  right  of  way  and  the  pos- 
session thereof.  In  all  cases  provided  in  section  1022  of  the 
Code  of  Civil  Procedure  the  words  "of  course"  mean  as  a 
matter  of  right,  and  in  such  cases  the  question  of  costs  is  not 
left  to  the  discretion  of  the  court,  but  they  follow  the  judg- 
ment  {Stoddard  v.  Treadwell,  29  Cal.  282.) 

The  defendant  claims  that  plaintiff  is  not  entitled  to  costs, 
for  the  reason  that  he  disclaimed  in  his  answer  any  interest 

1 36  Am.  Bap.  870. 
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in  the  right  of  way  to  whidi  plaintiff's  title  was  quieted  by 

the  decree.  We  do  not  so  construe  the  answer.  Defendant 
expressly  admits  in  the  answer  that  he  claims  an  estate  and 
interest  in  the  property^  and  alleges  ''that  the  same  fti  vslid 
and  absolute  theieto."  In  the  affirmative  part  of  the  answer 
the  defendant  admits  the  ''right  of  plaintiff  to  travel  so  much 
of  said  land  as  lies  between  said  fences."  This  was  not  an 
admission  of  "the  right  of  way  appurtenant  to  plaintiff's 
land''  which  the  plaintiff  claimed,  and  which  the  court  found 
he  was  the  owner  of. 

The  findings  and  judgment  provide  Uiat  the  right  of  way 
do^  not  include  a  line  of  fruit  trees  on  the  north  side  of 
said  right  of  w^ay,  and  that  wherever  the  limbs  of  said  trees 
interfere  with  the  substantial  passage  over  said  road  the  de- 
fendant may  remove  them,  or  so  much  of  them  as  will  free 
said  right  of  way.  This  was  in  regard  to  matter  not  properly 
before  the  court,  and  it  has  no  place  in  the  judgment  and 
findings.  There  was  no  issue  made  by  the  pleadings  as  to 
any  fruit  trees.  It  was  not  necessary  for  the  court,  after  de- 
scribing the  right  of  way  by  metes  and  bounds  to  say  what 
was  included  in  the  right  of  way.  Neither  was  it  necessary  to 
authorize  the  defendant  or  the  plaintiff  to  remove  the  limbs 
of  trees  overhanging  the  road.  The  action  was  brought  to 
have  plaintiff's  title  to  the  right  of  way  quieted,  and  this 
was  sufficient  and  all  that  was  necessary  for  the  oourt  to  do. 
Besides,  there  is  no  evidence  that  any  limbs  of  any  trees  in- 
terfere with  the  right  of  way. 

We  advise  that  the  judgment  be  modified  by  striking  there- 
from the  following  clauses:  "And  that  each  party  shall  pay 
his  own  costs  herein,  and  plaintiff  is  denied  costs  against  de- 
fendant," and  "The  above  right  of  way  does  not  include  the 
line  of  fruit  trees,  or  any  of  said  trees,  on  the  north  side  of 
said  right  of  way,  standing  from  the  county  road  up  to  op- 
posite the  house  of  defendant ;  but  wherever  the  limbs  of  said 
trees  interfere  with  the  substantial  right  of  passage  over  said 
road  the  defendant  may  remove  them,  or  so  much  of  them 
as  will  free  said  right  of  way" ;  and  as  so  modified  the  judg- 
ment be  affirmed,  the  plaintiff  to  recover  his  costs  on  this 
appeaL 

Havnes,  C,  and  Gray,  C,  concurred. 
CXXX.  Cal.— IS 
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For  the  reasooB  given  in  the  foregoing  opinion  the  judg- 
ment IB  modified  by  striking  therefrom  the  following  clauses : 
"And  that  each  party  shall  pay  his  own  costs  herein,  and 
plaintiff  is  denied  costs  against  defendant,"  and  "The  above 
right  of  way  does  not  include  the  line  of  fruit  trees,  or  any  of 
said  trees,  on  the  north  aide  of  said  right  of  way,  standing 
from  the  county  road  up  to  opposite  the  house  of  defendant ; 
but  wherever  the  limbs  of  said  trees  interfere  with  the  sul> 
stantial  right  of  passage  over  said  road  the  defendant  may  re- 
move them,  or  so  much  of  them  as  will  free  said  right  of 
way'';  and  as  so  modified  the  judgment  is  aflfirmed,  the 
plaintiff  to  recover  his  costs  on  this  appeal. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 


CB.  F.  No.  1497.  Oipartment  One.— OctoUr  i,  1900.] 

ALAMEDA  MACADAMIZING  COMPANY,  Appellant,  v. 
E.  J.  PRiiSGLE  et  al.,  iiespondents. 

SOBi  Impbovement — Bond  GuARANTEEmo  Work  ros  One  Year — 
Void  Contract  and  Assessment. — An  ordinance  requiriii;^'  that  the 
contractor  for  a  street  improvement  shall  give  a  bond  in  a  sum 
to  be  determined  by  the  mayor  guaranteeing  the  work  for  one  year 
from  injury  by  ordinary  use,  ia  unauthorized,  improperly  increases 
the  burdens  of  the  property  omwr  for  tliA  additional  expense  of 
HBcewary  repairs  for  twelve  months,  sad  makes  the  oontraet  and 
amwiiiiinl  Toid. 

Id. — ^Duty  of  Officers — Substitution  of  Bond. — A  bond  cannot  be 
substituted  for  the  performance  of  the  duty  of  the  officers  required 
to  see  that  the  work  under  the  contract  is  properly  done. 

APP£AL  f lom  a  judgment  of  the  Superior  Court  of  Ala* 
meda  County  and  from  an  order  denying  a  new  trial  John 

Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

Johnson  &  Shaw,  and  James  C.  Martin,  for  Appellant 

Duncan  Hayne,  and  William  B.  Pringle,  for  Respondents. 
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COOPER  C. — This  action  was  brought  to  foreclose  a  street 
assessment  lien  under  an  assessment  issued  by  the  superin- 
tendent of  streets  of  the  city  of  Oakland.  Defendants  recov- 
ered judgment,  and  this  appeal  is  by  plaiutifi'  from  the  judg- 
ment and  ordier  denying  a  new  triaL  It  appears  that  the  con- 
tract was  let  under  the  street  law,  and  an  ordinance  duly 
adopted  by  the  city,  which  provided,  among  other  things, 
that  all  persons  bidding  for  street  work  shall  "file  a  bond  in 
the  sum  to  be  determined  by  the  mayor  guaranteeing  the 
work  for  one  year  from  injury  by  ordinary  use."  Was  this 
specification  authorized  by  the  statute,  and  did  it  increase  the 
burdens  of  the  property  owner?  We  think  it  was  unauthor- 
ized by  the  statute  and  that  it  increased  the  burdens  of  the 
[>roperty  owner  and  made  the  contract  and  assessment  void. 
{Brown  v.  J€nk$,  98  GaL  12;  Bwmett  v.  LUwdifn,  82  Pae. 
Rep.  702.)  In  the  first  case  cited  the  piovidon  required  the 
contractor  to  give  a  bond  ''for  keeping  the  streets  so  improved 
in  thorough  repair  for  the  term  of  five  yearp  from  the  com- 
pletion of  the  oontract,"  and  it  was  held  that  the  provision 
was  not  authorized  and  rendered  the  contract  and  lien  void. 
In  the  opinion  it  is  said:  "The  bond  is  not  only  unauthor- 
ised by  the  words  of  the  statute,  but  by  the  requirement 
changes,  and  may  increase  the  burdens  of  the  property  own- 
er. It  is  manifest  that  the  obligation  to  keep  the  street  in 
repair  for  five  years  is  a  burden  which  one  would  not  under- 
take for  nothing.  Therefore,  a  contractor  would  charge  a 
higher  price  for  the  work  when  he  was  forced  to  contract  also 
for  repairs.  The  expense  undertaken  is  indefinite,  and  the 
property  owner  must  pay  for  them  in  advance,  whereas  the 
statute  provides  for  repairs  after  the  necessity  for  them  ap- 
pears. Then,  it  being  oonting^t,  he  will  be  paying  for  re- 
pairs which  may  never  be  required." 

It  is  said  that  the  provision  here  only  guarantees  the  work, 
and  does  not  require  the  contractor  to  keep  the  streets  in 
repair,  as  was  the  case  in  Brown  v.  Jenks,  mpra.  But  we  are 
unable  to  draw  any  such  nice  shades  of  distinction.  The  con- 
tractor under  the  bond  was  bound  "to  guarantee  the  work  for 
one  vcnr  from  injury  bv  ordinarv'  use."  It  is  a  self-ovident 
jnoposition  that  the  use  of  a  paved  or  macadamized  street  by 
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the  traveling  pubKc  for  one  year  wUl  injure  it  to  some  extent, 
at  least.  The  material  of  which  the  pavement  is  made  may 
wear  in  places,  break,  or  become  injured  in  others;  and 
under  this  bond  the  contractor  was  required  to  either  make 
the  necessary  and  proper  repairs  himself,  or  the  city  could 
make  them  and  recover  of  him  and  his  bondsmen  the  cost 
of  such  repairs.  The  amount  of  such  injury  by  ordinary 
use  is  a  matter  of  conjecture.  It  might  be  one  thousand  dol- 
lars or  much  more,  but  whether  more  or  less  the  principle  is 
the  same.  It  could  make  no  difference,  in  case  the  injury 
were  one  thousand  dollars,  whether  the  contractor  should 
spend  the  one  thousand  dollars  in  making  good  the  injury 
by  repairing  the  street  himself,  or  pay  it  to  the  city  and  let 
the  city  spend  it  for  the  same  purpose.  Neither  does  the  time 
make  any  difference.  If  a  contract  to  keep  in  repair  for  five 
years  is  a  burden  upon  the  taxpayers,  so  is  a  contract  to  keep 
in  repair  for  one  year.  Such  contract  is  a  burden  in  either 
case,  although  differing  in  degree.  No  contractor  would 
undertake  for  nothing,  after  having  fully  complied  with  his 
contract^  to  guarantee  the  work  ''from  injury  by  ordinary 
use"  for  one  year.  And  no  matter  how  carefully  and  con- 
scientiously the  contractor  may  have  complied  with  his  con- 
tract in  every  detail,  so  as  to  be  entitled  to  all  agreed  to  be 
paid  him,  he  must,  in  addition  to  having  so  performed  his 
contract^  pay  the  wear  and  tear  of  the  street  by  ordinary  use 
for  one  year. 

It  is  argued  that  the  bond  was  required  as  a  guaranty  that 
the  work  would  be  well  done  and  that  the  bidder  was  respons- 
ible. The  amount  of  the  bond  is  not  filed  by  the  ordinance, 
but  is  left  to  the  arbitrary  discretion  of  the  mayor.  He  might 
require  a  very  small  bond  of  one  bidder  or  class  of  biddeis, 
and  a  very  large  one  of  some  other  bidder  or  class  of  bidden. 
But  it  is  not  necessary  to  decide  as  to  whether  or  not  the  city 
council  could  delegate  such  authority  to  the  mayor.  The 
contention  is  fully  answered  in  Brown  v,  Jenks,  Supra,  where 
it  is  said :  "Officers  are  pro\aded  and  vested  with  the  power 
and  charged  with  the  duty  of  seeing  that  such  work  is  prop- 
erlv  done.  A  bond  cannot  be  substituted  for  the  performance 

of  this  duty."  ^  • 

'  We  are  unable  to  distinguish  this  case  from  the  rule  laid 
down  in  Brown  v.  Jenks,  supra. 
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It  is  claimed  that  a  diilLrent  rule  has  been  adopted  in  other 
states.  An  examination  of  the  cases  cited  has  been  made, 
and  we  fail  to  find  any  different  rule  in  any  state  except 
where  the  statute  is  different  firom  ouis.  The  question  has 
lately  been  discussed  and  the  authorities  reviewed  by  the  su* 
preme  court  of  Oregon  in  Portland  v.  Bituminous  Pavement 
etc.  Co.,  33  Or.  307,*  and  the  rule  here  adopted  approved 
aad  followed.  The  court  in  conclusion  said :  'It  is  clear  that 
under  the  authorities,  based  upon  what  we  believe  to  be  sound 
reasoning,  the  assessment  against  property  to  meet  the  addi- 
tional expense  of  such  repairs  was  unwarranted  by  the  char- 
ter." In  this  ca.^e  we  think  it  perfectly  clear  that  the  assess- 
ment against  the  property  of  defendants  included  the  addi- 
tional expense  of  the  repairs  of  the  street  for  one  year,  by 
reason  of  all  damages  from  injury  by  ordinary  use.  This 
must  have  been  the  view  taken  by  all  the  parties  when  the 
bund  in  this  case  wii^s  prepared  and  approved  by  the  mayor, 
for  the  condition  there  is  ''that  the  said  company  shall  keep 
in  good  repair  ....  for  the  term  of  twelve  months  from  the 
completion  and  acceptance  of  the  work." 

If  the  views  herein  expressed  are  correct,  it  is  not  necessary 
to  discuss  any  other  question  in  the  case. 

We  advise  that  the  judgment  and  order  be  afdrmed. 

Gray,  C,  and  binith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aliirmed. 

Harrison,  J.i  Garoutte,  J.,  Van  Dyke,  J. 

t  72  Am.  St.  Rep.  712. 
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£Sae.  No.  690.  Dep&rtin«iit  Two.— Oetote  4,  1900.] 

WILLIAM  HAYS,  Appellant,  v.  EWELL  WINDSOR  and 
ALICE  WINDSOR,  Respondents. 

Kii:PL£viN — Tewawts'  Shabx  OF  Cbop — BiLL  OF  Sale  bt  Subvivino  Part- 
Hn — CoNSiDEBATlOK — ^Pbotection  Aqainbt  CuKDiTOBa. — The  lessor 
of  a  temuig  leoM  to  ooportoen  for  ono-half  of  tlie  crop,  who,  prior 
to  the  leaie,  beome  surety  upon  a  note  of  one  of  the  partners 
who  died,  and  to  whose  share  of  the  erop  his  widow,  a  daughter 
of  the  leesor,  was  entitled,  eannot  maintain  an  action  to  reoorer 
possession  of  the  tenants'  share  of  the  erop  under  a  bill  of  sale 
obtained  by  him  from  the  snrriying  partner,  without  a  transfer 
of  possession,  and  without  other  consideration  than  said  surety- 
ship, by  means  of  a  misrepresentation  made  by  him  that  the  cred- 
itors of  the  firm  were  about  to  attach  the  property,  and  for  the 
avowed  purpose  of  protecting  it  against  such  attachment 

Id. — Paktt  to  FkauD  hot  Shtrld  to  Bbuv.— Whether  the  lessor 
and  the  sunriving  partner  were  parties  to  a  fraudulent  intent 
pari  deUeto  or  not,  or  whether  the  fraud  and  deception  were 
on  the  part  of  the  lessor  alone,  he  cannot  avail  himself  of  his 
own  fraud,  and  cannot  be  aided  by  the  court  to  obtain  a  pos- 
session not  giTen  to  him  under  thif  bill  of  sale  so  procured  by 
him* 

Id. — ^Damaom  Oopmn.  Fees. — Ckransel  fees  not  paid  can  in  no  oase 
be  recovered  as  damages;  but  the  prevailing  party  in  an  action 
of  replevin  cannot  recover  eounsel  fees,  even  though  paid,  as 
damages  for  the  taking  and  withholding  or  detention  of  the  prop- 
erty, or  for  its  conversion,  where  no  other  expense  than  counsel 
fees  appears  to  have  been  incurred  in  the  pursuit  of  the  prop- 
erty. 

Id. — ^PuBsuiT  ov  PiopDTT— OmnoH  as  to  Dajcaou — ^PAmouLAia  not 
Staivd. — ^The  opinion  el  a  party  that  he  has  been  damaged  in  a 
specified  sum  for  trouble  and  expense  and  time  consumed  in 
the  pursuit  of  the  property,  without  the  statement  of  particn- 
lars  on  which  the  opinion  is  based,  is  not  sufficiently  certain  to 
justify  damages  for  pursuit  of  the  property. 

• 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County  and  from  an  order  denying  a  new  trial  F.  T.  Nilon, 

Judge  presiding. 

The  facte  are  stated  in  the  opinion  of  the  oourt 
K.  Clark,  for  Appellant. 
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.W.  H.  Grant,  for  Respondents. 

THE  COURT.— Plaintiff  brings  the  action  to  recover  the 
possession  of  certain  grain  of  which  he  alleges  ownership  and 
right  of  possession.  The  cause  was  tried  by  the  oourt  without 
a  jury  and  defendants  had  judgment^  torn  which  and  from 
the  order  denying  a  new  trial  plaintiff  appeals. 

It  was  alleged  in  the  separate  answers  of  the  defendants 
that  defendant  Ewell  Windsor  and  Stirling  P.  Windsor,  his 
brother,  deceased  husband  of  defendant  Alice  Windsor,  were 
oopartaeiB  and  tenants  of  plaintiff  under  a  farming  lease  for 
the  cropping  season  1895-96,  whereby  plaintiff  was  to  receive 
one-half  of  the  grain  raised  as  compensation  for  the  use  and 
occupation  of  plaintiff's  land ;  that  in  March,  1896,  Stirling 
died  and  defendant  AUoe  became  administratrix  of  his 
estate,  which  is  still  unsettled,  but  to  the  whole  of  which  she 
is  entitled,  it  amounting  to  less  than  fifteen  hundred  dollars 
in  value ;  that  said  copartnership  was  indebted  to  suadry  per- 
sons beyond  its  assets,  and  that  the  crop  in  question  was  the 
only  property  of  any  considerable  value  owned  by  the  part- 
ners; that  defendant  Ewell  Windsor  was  the  sole  surviving 
partner  and  as  such  entitled  to  settle  up  the  business  of  the 
copartnership ;  that  in  May,  1896,  plaintiff  falsely  and  fraud- 
ulently, and  with  the  intention  of  deceiving  and  defrauding 
these  defendants,  represented  to  them  that  the  property  in 
the  complaint  described  was  about  to  be  attached  by  cred- 
itors of  defendants;  that  he  (plaintiff)  had  consulted  with 
an  attorney  in  the  interest  of  defendants,  and  had  been  ad- 
vised by  him  that  it  would  be  to  the  advantage  of  these  de- 
fendants and  each  of  them  if  they  would  execute  a  bill  of 
sale  conveying  said  grain,  and  that  by  so  doing  their  prop- 
erty would  be  protected  horn  snoih  threatened  attachment; 
that  if  such  a  bill  of  sale  should  be  executed  and  delivered 
by  these  defendants  to  plaintiff,  no  one  need  know  anything 
about  it  unless  some  creditor  should  attach  said  property; 
that  the  plaintiff  is  the  father  of  the  defendant  Alice  Wind- 
sor, and  as  such  these  defendants  relied  upon  him  and  be- 
lieved the  aforesaid  false  and  fraudulent  representatioiis, 
and  in  consequence  thereof  executed  to  the  plaintiff  herein 
a  bill  of  sale  of  said  goods  and  chattels,  and  plaintifT  ba  •  ^ 
bis  claim  thereto  on  said  bill  of  sale,  and  not  otherwise;  that 
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there  was  no  consideration  for  said  pretended  sale,  and  it 
was  mutually  agreed  by  the  parties  thereto  at  the  time  of  its 
execution  that  there  should  be  no  change  of  possession  of 
said  grain,  nor  any  delivery  or  transfer  thereof,  but  that  the 
property  should  remain  in  the  possession  of  defendants;  that 
up  to  the  commencement  of  this  action  defendant  Ewell 
Windsor,  as  survivine:  partner  of  the  firm  of  Windsor  Broth- 
ers, has  kept  and  maintained  exclusive  possession  of  said 
property. 

Defendants  prayed  for  a  return  of  the  property,  or,  if  de- 
livery could  not  be  made,  that  they  have  judgment  for  the 

value.  The  action  was  commenced  on  July  27,  1896,  on 
which  day  part  of  the  grain  was  in  warehouse,  part  in  sacks 
in  the  field,  and  part  being  harvested.  The  sheriff  took  pos- 
session under  the  writ,  and  by  agreement  defendants  oon- 
tinued  harvesting  the  grain  and  the  sheriff  took  actual  pos- 
session as  fast  ns  harvested.  He  testified:  "On  the  16th  of 
November,  1896,  the  parties  entered  into  a  stipulation  au- 
thorizing me  to  seU  the  grain,  and  turn  over  to  the  clerk  of 
this  court  all  the  proceeds  of  the  sale  to  abide  the  termination 
of  this  action/'  amounting  in  all  to  thirteen  hundred  and 
fifty-seven  dollars  and  thirty-four  cents.  The  court  found 
the  foregoing  allegations  of  the  separate  answers  to  be  true. 
The  court  also  found  that  plaintiff  was  never  in  possession  of 
the  property,  and  that  at  the  commenoement  of  the  action 
defendant  Ewell  Windsor  was  in  possession  and  so  remained 
imtil  possession  was  taken  by  the  sheriff  in  tins  action ;  also 
that  plaintiff  did  not  demand  possession  of  the  property  be- 
fore commencement  of  the  action  or  at  any  other  time,  nor 
did  defendants  refuse  to  deHver  poflaonrioiu 

The  bill  of  sale  reads  as  follows: 
''To  whom  it  may  concern : 

"That  we,  the  undersigned,  have  for  the  sum  of  five  hun- 
dred dollars  this  day  paid  to  us  sold  to  Wm.  Hays  all  our  in- 
terest in  the  growing  crop  on  the  (land  described),  April  15, 
1896. 

"EWELL  WINDSOR. 
"ALICE  WINDSOR/' . 
1.  There  is  no  pretense  that  there  was  any  oonsideiatioii 
for  the  sale,  other  than  it  appeals  that  plaintiff  was  surety  on 
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a  note  executed  prior  to  the  oopartnerahip  of  Windsor  Broth- 
er by  Stirling  Windsor,  no  part  of  the  proceeds  o(  which 
went  into  the  partnership  or  in  producing  the  crop  in  ques- 
tion. Thi<  note  wns  unpaid  at  tho  time  and  still  i?  unpaid 
either  by  I  lie  principal  or  the  surety.  Defendant  Ewell 
Windsor  testified:  "Neither  I  nor  the  partnership  •  •  .  . 
owed  him  [plaintiff J  anything.  He  first  spoke  to  me  about 
making  him  safe  the  day  of  my  brother  Stirling's  funeral, 
March  21,  1896,  I  believe,  and  liiat  was  the  first  time  he 
said  to  me  that  creditors  would  'jump  upon  me'  ad  soon  as 
they  learned  of  Stirling's  death ;  afterward  he  spoke  of  the 
bill  of  sale;  it  was  his  proposition,  and  when  he  made  it  he 
said  that  McOullough  (who  held  a  crop  mortgage  on  part  of 
tlie  crop)  was  the  only  man  who  was  safe,  and  the  other 
creditors  would  jump  on  me.  He  asked  me  if  I  would  not  as 
soon  see  him  safe  [on  his  surety  debt  for  Stirling]  as  the 
other  fellowa.  I  told  him  yes,  and  I  said  I  would  see  a  law- 
yer about  it  when  I  went  to  town.  He  said  that  was  not 
necessary,  as  he  had  a  law^yer  who  would  attend  to  it,  and 
it  would  not  cost  us  anything."  It  further  appeared  that  ho 
was  the  father  of  Alice  and  that  defendants  trusted  plaintiff 
in  the  matter.  Ewell  testified:  ''I  did  not  intend  to  defeat 
or  defraud  any  creditor  of  myself  or  the  firm.  I  only 
wished  to  stave  off  litif^ation  until  I  could  harvest  and  sell 
the  crop,  and  then  I  thought  I  could  pay  off  everything. 
But  without  that  crop  the  partnership  was  hopelessly  insol- 
vent The  evidence  was  sufficient  to  sustain  the  findings 
of  fact.  CSonceding,  as  is  urged  by  plaintiff,  that  defendants 
had  the  right  to  secure  him  against  possible  loss  by  reason 

of  being  surety  for  Stirling's  debt,  defendants'  testimony 
would  warrant  the  conclusion  that  such  was  not  their  pur- 
pose or  intention  in  making  the  bill  of  sale.  The  real  and 
only  object  they  had  in  view  when  the  bill  of  sale  was  sic^ned 
as  they  testified,  was  to  prevent  the  property  beino:  wasted  by 
litigation  so  that  the  creditors  of  the  partnership  could  be 
[)aid.  Mrs.  Windsor  testified:  "Plaintiff  first  spoke  to  me 
about  the  bill  of  sale,  as  it  would  protect  us  until  after  har- 
vest; he  said  tlmt  McCuUoufj:!!  was  the  only  man  who  was 
safe,  and  that  the  other  creditors  would  'jump  on  us.'  .... 
There  was  no  consideration  for  the  bill  of  sale,  and  nothinioj 
was  to  be  said  about  it  unless  the  creditors  should  attach  us. 
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It  waa  simply  to  protect  us  until  after  harvest,  when  there 
would  be  money  enough  to  pay  all.  We  intended  to  pay  all 

as  soon  as  we  could.  I  signed  the  bill  of  sale  because  I 
thought  it  would  be  best  for  all."  Nothing  was  said  to  her 
about  plaintiff  being  surety  for  her  husband,  and  this  fact 
did  not  enter  into  her  action  in  the  matter,  nor  did  it  fur- 
nish the  motive  for  Ewell  Windsor's  signing  the  bill  of  sale. 
His  testimony  shows  that  his  object  was  solely  to  avoid  at^ 
tachments  and  preserve  the  property  for  the  partnership 
debts. 

Ko  QODsideration  was  paid  for  the  bill  of  sale,  and  if  there 
was  f^ndulent  intent  in  making  it,  shared  in  by  all  the 
parties  thereto,  they  would  be  in  pari  delicto,  and  what  was 

said  in  Ager  v.  Duncan,  50  Cal.  825,  would  apply:  "In 
such  cases  it  is  immaterial  by  which  of  the  parties  the  fraud- 
ulent nature  of  the  contract  is  disclosed  to  the  court  As 
soon  as  the  fraud  is  made  to  appear  by  either  of  the  parties, 
the  court  will  refuse  to  interfere  and  leave  them  as  they 
were.  In  other  words  it  will  not  enforce  a  contract  founded 
on  the  mutual  turpitude  of  the  parties  to  it.  And  for  the 
same  reason,  if  the  contract  has  been  executed,  the  court 
will  not  aid  either  party  to  escape  its  consequences." 

If  the  facts  warrant  the  conclusion  that  defendants  had 
no  fraudulent  intention  of  defeating  payment  to  their  cred- 
itors, but  really  intended  by  the  transaction  to  make  pay- 
ment more  certain,  then  the  fraud  and  deception  was  on  the 
part  of  plaintiff  alone,  and  the  rule  laid  down  in  Viioreno 
V  Corea,  92  Cal.  69,  would  apply.   It  was  there  held  that 

two  persons  may  concur  in  an  illegal  act  without  being 
deemed  in  pari  delicto.  In  the  case  cited  the  court  said: 
"In  this  case  the  defendant  alone  was  guilty  of  the  fraud, 
lie  cannot  avail  him^^elf  of  his  own  fraud  as  a  defense.  *For 
no  man  shall  set  up  his  own  iniquity  as  a  defense,  any  more 
than  as  a  cause  of  action.'"  (Quoting  Lord  Mansfield  in 
Montefiori  v.  Montefiori,  1  W.  Black.  364.) 

Whether,  therefore,  plaintiff  and  defendants  were  equally 
guilty  of  fraudulent  intent,  or  whether  defendants  were  in- 
nocent of  such  intent  and  plaintiff  alone  was  guilty,  plaintiff 
cannot  recover.  (See  the  subject  discussed  in  Bump  on 
Fraudulent  Conveyances,  sees.  442-44,  and    cases  there 
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2.  The  court  awarded  one  hundred  and  seventy-five  dol- 
lars to  defendant  Ewell  Windsor,  and  to  defendant  Ali<c 
Windsor  one  hundred  and  twenty-five  dollars  as  damages, 
and  gave  judgment  aooordingly.  Ewell  Windsor  claimed 
iD  his  answer  two  hundred  and  fifty  dollars  for  oounsel  fees, 
which  he  testified  he  had  agreed  to  pay  his  attorney  for  ser- 
vices in  this  case,  and  he  also  claimed  one  hundred  dollars 
for  ^'trouble  and  expense^'  and  for  ''time  consumed  in  the 
pniBoit"  of  the  property.  Alice  Windsor  employed  the  same 
attorn^,  and  claimed  for  his  services  the  sum  of  one  hundred 
dollars,  and  also  one  hundred  dollars  "as  special  damages 
for  the  wrongful  taking  and  detention  of  the  property."  In 
support  of  his  claim  for  these  items  Ewell  Wiud:$or  testified 
to  an  agreement  to  pay  the  above  amount  to  his  attorney, 
and  as  to  the  other  item  he  testified:  "I  have  lost  a  good 
deal  of  time,  have  been  deprived  of  the  possession  of  the 
crop,  and  have  been  delayed  in  the  payment  of  my  debts, 
and  I  think  I  have  been  damaged  in  that  regard  at  least  one 
hundred  dollars."  Mrs.  Windsor  testified  to  the  employment 
of  the  attorney  and  her  liability  to  pay  him  one  hundred 
dollars,  and  claimed  "further  damages  by  delay  and  trouble 
in  the  further  sum  of  one  hundred  dollars."  Thi:s  was  uU 
the  evidence  on  these  questions. 

Appellant  contends  that  there  is  no  evidence  to  support 

the  judgment  for  any  special  damagss  except  as  to  attorneys' 
fees,  and  that  there  is  no  authority  of  law  for  the  latter 
item. 

Aside  from  the  question  as  to  attorneys'  fees,  the  evidence 
fails  to  show  with  any  certainty  any  damage  for  the  pursuit 
of  the  property;  at  most  it  gives  the  opinion  of  defendants 
that  they  were  damaged,  but  states  no  particulars  on  which 
the  opinion  is  based. 

In  Murphy  v.  Mulgrew,  102  CSal.  647,^  it  was  held  that 
the  giving  of  a  note  by  plidnti£P  to  his  attorney  for  his  ser- 
vices in  a  replevin  action  would  not  support  a  finding  for 
money  expended  by  plaintiflr  in  the  pursuit  of  the  property. 
In  the  present  case  tiiere  was  but  an  agreement  to  pay  the 
attorney.  But  apart  from  this  state  of  the  evidence  we  do 
not  think  the  prevailing  party  in  a  replevin  action  can  re- 
cover attorneys'  fees  as  damages  for  the  detention  or  as  da m- 

141  Am.  St  Rep.  200. 
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ages  for  taking  and  withholding  the  property  (Code  Civ. 
Prpc.,  sec.  667) ;  nor  are  such  fees  to  be  included  as  part 

of  the  damages  to  be  measured  by  section  3336  of  the  Civil 
Code.  In  some  jurisdictions  counsel  fees  are  allowed  under 
certain  exceptional  cases  (Cobbey  on  Replevin,  sees.  920, 
921;  Wells  on  Heplevin,  sec.  576;  Shinn  on  Replevin,  sec. 
651) ;  but  our  statute  is  as  follows :  "The  measure  and  mode 
of  compensation  of  attorneys  and  counselors  at  law  is  left 
to  the  agreement,  express  or  implied,  of  the  parties."  (Code 
Civ.  Proc,  sec.  1021.)  It  was  said  in  Sanger  v,  Ryan,  122 
Gal.  52:  ''The  code  expressly  provides  for  payment  of  at- 
torneys' fees  in  foreclosure  and  contested  election  cases,  en- 
forcing mechanics'  liens,  partition  cases,  in  probate  matters 
and  some  others;  and  it  was  held  in  Miller  v.  Kehoe,  107  Cal. 
340,  that  counsel  fees  may  be  allowed  in  equity  in  an  action 
for  the  preservation  or  distribution  of  a  fund  where  all 
parties  have  a  common  interest;  but  it  was  also  said  that 
the  general  rule  is  that  even  a  successful  party  cannot  re- 
cover counsel  fees  in  an  action  either  at  law  or  equity,  except 
in  enumerated  instances  where  they  are  expressly  authorized 
by  statute.'^  (Citing  Williams  v.  McDougal,  39  Cal.  85 ;  Sal- 
mina  v.  Juri,  96  Cal.  418.)  It  was  held  in  Brooke  «.  Forinff- 
ton,  117  Cal.  219,  that  ''counsel  fees  are  not  costs  or  disburse- 
ments in  the  action  allowed  by  the  statute  to  the  prevailing 
party."  (Citing  section  1021,  supra.)  The  court  said  in 
Spooner  v,  Cady^  44  Pac.  Rep.  1018  (not  reported) :  **It  has 
been  strongly  intimated  by  this  court  that  money  paid  for  at- 
torneys in  pursuit  of  property  is  not  within  the  rule  of  dam- 
ages declared  by  section  33'36  of  the  Civil  Code."  (Citing 
Greenbaum  v,  Martinez,  86  Cal.  462 ;  McDonald  v.  McConkey, 
57  Cal.  325.) 

The  judgment  is  modified  by  striking  therefrom  the  items 
of  damage,  and  in  other  respects  it  is  affirmed,  as  is  also 
the  Older,  each  party  to  pay  one-half  of  the  costs  of  appeal. 
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IL,  A.  No.  700.  Dtptftmnt  One.— Oelobtf  8,  IOOOl] 

F.  J.  QANAHL,  Appellant,  v.  NANCY  A.  WEIR  el  aL,  Be- 

spondents. 

MMoumiaf  Loom— FmcATun  PAnaort  lo  Oowioioa  Pummto 
— sAmodiit  Dm  OoiraucTOB.— la  an  aelioa  to  faradoM  tho  Hen 
of  a  ai>tori>lm>n,  aa  aT«itMBt  in  tbo  eomplalat  tliat  a  sped- 
Aid  oaia  Is  due 'from  the  owner  to  tbo  eoakractor  whidi  ham 
not  been  -pnid,  omitting  oedit  of  a  prematoio  pajment  made 
bj  the  owner  to  the  contractor,  which,  under  eeellon  1184  of 
the  Code  of  Civil  Procedure,  has  no  effect  as  a  payment,  as  against 
a  lienhclder,  states  the  ultimate  fact,  and  need  not  set  forth  the 
reason  why  the  amount  stated  is  due  and  unpaid  in  order  to 
raise  an  issue  as  to  the  fact  of  premature  payment.  ( 

In.— laamioaau  PaomioN— Nonca  lo  Owaaa  io  Stop  PATMsar.^ 
Tbo  prorisioa  in  section  1184  of  the  Gods  of  OItII  Procedure 
wbidi  allows  notice  to  be  served  upon  the  reputed  owner  to 
stop  farther  payment  to  the  contractor  is  inapplicable,  and  has 
ao  tfeet  upon  the  other  provision  in  that  section  that,  as  to 
liens,  a  premature  payment  to  the  contractor  "shall  be  deemed 
as  if  not  made,  and  shall  be  applicable  to  such  liens,  nothwith- 
standing  the  contractor  may  thereafter  abandon  his  contract." 

la— Sanaaa  to  EouMLoauaB— Liaa  CiAimp  ax  ttuaarr— InsaianTT 
TO  OwasB— Full  Patmkztt  to  Contbactob.— It  is  a  snflleieat  de- 
fense to  foreclosure  of  plaintiff's  lien  that,  as  surety  on  the  con- 
tractor's bond,  he  agreed  to  indemnify  the  owner  against  all 
claims  and  demands,  except  the  sum  agreed  to  be  paid  to  the 
contractor,  regardless  of  the  validity  of  the  contract,  and  also 
consented  that  the  contract  might  be  modified  without  affecting 
his  obligation,  and  that  the  contractor  has  in  fact  been  fully 
pa.id  by  the  owner.  ji 

Id.— PaaiUTDaa  PATifaan  BriaeiivB  as  to  Sunrrr.— The  rights  of 
the  Buretj  are  measured  by  the  terms  of  his  bond;  and  he  ean> 

not  claim  that  premature  payments  made  by  the  contractor  were 
not  effective  as  to  him,  so  as  to  permit  the  enforcement  of  his 
claim  of  lien  against  the  owner,  who  has  fully  paid  the  con- 
tractor, and  who  is  indemnified  by  the  bond  against  any  other  or 
further  claim. 

In,— Ocnraaav  to  Modification — Chanok  or  Tiica  or  Payment. — The 
express  consent  in  the  bond  to  any  modification  of  the  contract, 
without  affecting  the  obligation  of  the  surety.  Includes  the  mmli- 
fication  of  a  change  in  the  time  of  payment  to  the  contractor,  and 
the  surety  has  no  right  to  complain  of  the  time  of  any  payment 
made  by  the  owner  to  the  contractor. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

.  Borden  A  Carhart,  for  Appellant. 

Hester  A  Ladd,  for  Respondents. 

GAROUTTE,  J.— The  plaintiff,  a  materialman,  is  seeking 
a  lien  upon  the  property  of  defendant  Nancy  A.  Weir.  The 
material  was  furnished  to  defendant  Fellows,  a  contractor, 
who  erected  a  building  for  said  Weir.  The  oontract  be- 
tween the  owner  and  contractor  was  a  valid  contract,  and 
the  contract  price  was  nineteen  hundred  dollars.  Defendant 
Weir  made  the  two  last  payments  denianded  by  the  terms  of 
the  contract  before  they  were  due,  and  plaintiff  now  insists 
that  for  this  reason  they  should  be  deemed  as  nsrar  having 
been  made,  and  that  the  amounts  thereof  should  be  applied 
to  the  payment  of  his  claim.  This  contention  is  based  upon 
section  1184  of  the  Code  of  Civil  Procedure,  which,  among 
others  matters,  provides:  ''No  payment  made  prior  to  the 
time  when  the  same  is  due  under  the  terms  and  conditions 
of  the  oontract  shall  be  valid  for  the  purpose  of  defeating, 
diminishing  or  discharging  any  lien  in  favor  of  any  per- 
son except  the  contractor,  but,  as  to  such  liens,  such  pay- 
ment shall  be  deemed  as  if  not  made,  and  shall  be  applicable 
to  such  liens,  notwithstanding  the  contractor  to  whom  it 
was  paid  may  thereafter  abandon  his  contract,  or  be  or  be- 
come indebted  to  the  reputed  owner  in  any  amount,  for 
damages  or  otherwise,  for  nonperformance  of  his  contract 
or  otherwise/'  Respondents  insist  that  plaintiff's  complaint 
is  not  sufficient  to  raise  an  issue  as  to  the  premature  charac- 
ter of  these  payments,  but  wi^  this  contention  we  do  not 
agree.    The  allegation  is  to  the  effect  that  there  is  now  due 

to  said  contractor  from  the  owner  under  the  aforesaid  con- 
tract four  hundred  and  seventy-five  dollars,  and  that  the 
same  has  not  been  paid.  This  is  the  ultimate  fact.  The 
reai^ons  why  it  is  now  due  and  has  not  been  paid  are  not 
necessary  to  be  stated  in  the  pleading. 

We  also  agree  with  plaintiff's  contention  that  under  the 
evidence  and  the  law  the  amount  of  these  premature  pay- 
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XDonte  was  unpaid  as  to  him  when  his  daim  of  lien  was  filed. 

The  language  of  the  section  quoted  is  plain  and  explicit. 
As  to  liens  similar  to  that  of  this  plaintiff  the  law  declares: 
''Such  payments  shall  be  deemed  as  if  not  made,  and  shall  be 
aj^licable  to  such  liens  notwithstanding  that  the  contractor 
to  whom  it  was  paid  may  thereafter  abandon  his  contract," 
etc.  Respondents  admit  the  force  and  effect  of  this  law  to  a 
certain  extent,  but  insist  that  the  plaintiff  gave  no  notice  to 
the  owner  of  his  claim  prior  to  the  date  when  these  pay- 
ments became  due,  and  hence  he  has  not  been  injured.  This 
contention  is  based  upon  the  ground  that  the  payments 
might  have  been  made  after  they  became  due  and  still  plain- 
tiff would  have  been  barred  a  recovery.  The  position  of  re- 
spondents is  based  upon  another  portion  of  section  1184, 
which  allows  a  notice  to  be  served  upon  the  reputed  owner 
by  a  materialman  or  other  creditor,  which  has  the  effect  of 
stopping  the  payment  of  further  moneys  to  the  contractor. 
That  provision  of  the  law  is  not  applicable  here,  and  in  no 
way  weakens  or  limits  the  effect  to  be  given  the  other  part 
of  the  same  section  which  we  have  already  quoted. 

The  second  defense  set  up  against  this  cause  of  action 
has  merit.  Appellant  was  a  surety  upon  the  contractor's 
bond.  This  bond  was  given  to  Nancy  A.  Weir,  the  owner 
of  the  building,  and  bound  the  contractor's  sureties,  one 
of  whom  was  this  appellant^  to  "save  and  keep  the  said 
Clancy  A.  Weir,  or  her  hein,  execntora,  and  administra- 
tors, harmless  of  and  from  all  actions,  costs,  damages,  dis- 
bursements, and  counsel  fees  by  reason  of  any  claim  grow- 
ing out  of  said  building  to  be  erected  as  aforesaid,  except 
(he  sum  of  nineteen  hundred  dollars  agreed  by  said  Nancy 
A.  Weir  to  be  paid  for  the  constniction  thereof  to  Thomas 
Fellows  on  the  completion  thereof."  The  answer  of  appel- 
lant to  this  defense  now  is  that  the  two  premature  pay- 
ments should  not  be  considered  as  part  payments  of  the  con- 
tract price,  and  therefore  the  entire  contract  price  of  nine- 
teen hundred  dollars  has  not  been  paid.  This  contention 
is  untenable.  The  bond  is  measured  and  tested  by  its  own 
provisions.  It  stand  alone.  The  defendant  Weir  paid  the 
contractor  the  full  contract  price  as  matter  of  lact.  What 
results  follow  from  a  failure  of  the  owner  to  comply  with 
flection  1184  of  the  Code  of  Civil  Procedure  is  not  material 
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upon  matten  pertaming  to  the  bond.  Piematue  paymenli 
amount  to  nothing  in  oertain  cases  of  lion  claimants,  but 

under  all  other  circumstances  they  are  payments  in  every 
sense  of  the  word.  And  we  are  satisfied  that  Nancy  A. 
Weir,  as  far  as  the  bond  is  concerned,  has  fully  paid  to  the 
said  Fellows,  or  to  his  order,  the  full  contract  price  of  nine- 
teen hundred  dollars. 

To  make  the  foregoing  conclusion  absolutely  certain  wa 
find  the  language  of  the  bond  to  be:  "It  being  expressp- 
agreed  that  this  bond  is  not  attached  to  or  made  depenaent 
upon  the  validity  of  said  contract,  but  is  a  bond  of  indemnity, 
we  hereby  consenting  that  said  owner  and  said  contractor 
may  alter,  enlarge,  or  in  any  manner  change  such  original 
contract  without  in  any  way  affecting  this  obligation,  but 
the  same  is  to  remain  in  full  force  and  effect,  the  same  as 
if  no  change  or  changes  had  been  made/'  Here  is  a  direct 
stipulation  that  ihe  bond  is  independent  of  any  queatioii  •• 
to  the  validity  of  the  building  contract,  and  a  further  stipu- 
lation that  its  terms  may  bo  changed  by  the  contracting  par- 
ties without  affecting  its  validity.  If  such  a  holding  were 
necessary  to  support  respondents'  case  it  might  well  be  said 
that  the  contract  between  the  parties  was  modified  by  a 
change  in  the  time  of  the  payment  of  the  contract  price. 
This,  the  sureties  expressly  agreed  might  be  done,  and  cer- 
tainly they  have  no  cause  to  complain  if  it  was  done. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Temple,  J.,  and  Harnson,  J.|  concurred. 
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WILLIAM  B&ILL,  Appellant,  v.  J.  G.  De  TURK,  fieepond- 

ent. 

Boaaam  C3i»irnuoT— PATifiirr  of  Bnxa — SxTBSTxinuL  Compuaitoi 
WITH  Law. — building  contract  providing  that  "all  bills  for  ma- 
terials and  labor,  when  ind<irBed  by  the  contractor,  will  be  paid 
on  demand,  provided  said  bills  do  not  exceed  seventy-five  per 
cent  of  the  whole  value  of  materials  and  labor  employed  in  the 
erection  of  the  building  to  the  date  of  the  bills,"  and  that  a  fixed 
sum,  "upward  of  twenty-five  per  cent  of  the  contract  price,  is  to 
b«  paid  thirty-five  days  after  the  building  is  completed,**  does  not 
•nbitastially  depui  from  tho  provtekmo  lomid  lo  Mctkni  1184 
of  the  Code  of  CMi  Proeeduio. 

Id. — Action  on  Contractor's  Boni>— Voluntary  Payment  of  Lncws 
ny  Owners — Exckss  of  Sum  Dub  Contractor — Surety  not  Li- 
able.— The  owner  of  the  building,  who  neglected  to  avail  himself 
of  a  valid  defense  to  the  foreclosure  of  liens  filed  in  excess  of  the 
amount  due  the  eontractor,  under  a  valid  contract,  and  paid  a 
judgment  foredoeiBg  tho  Mmo,  miisi  bo 'deemed  to  hmn  mode 
a  Tohmtory  payment  id  ineh  mam,  and  eumot  mafatafn  an  notion 
to  rcoover  the  oxoeM  lo  paid  against  n  nuretj  on  the  oontrnetor't 
bond,  whoee  liability  covered  only  elaimi  aocrned  against  the  build- 
ing, and  did  not  extend  to  tho  releasing  of  the  building  from 
invalid  liens. 

Id. — Pleading — Conclusioh  or  Law— Biobt  to  Lrois— Immaterial 
ADMisnoH— 7A0T8  SunoKTnro  JuDGxmn  ion  Subbtt.— An  aver- 
ment in  the  oomplaint  In  snoh  notion  that  tho  daimants  whose 
liens  were  paid  bj  the  owner  were  entitled  to  their  liens»  is  of  a 
eondusion  of  law,  and  an  admission  thereof  in  the  answer  may  be 
dSsregnrdod  ns  Immaterial.  The  validity  of  n  judgment  in  favor 
of  a  surety  cannot  be  affected  by  such  averment  and  admission, 
but  depends  npon  facts  pleaded  and  found  which  support  the 
judgment. 

APPEAL  from  a  judgment  of  the  superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Laoun  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  M.  Porter,  J.  W.  Swanwick,  and  Lucien  Earle,  for  Ap- 

peliant. 

Barclay  A  Gamp,  for  Reipondent. 

Oax.1^16 
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GRAY,  C. — This  action  was  brought  by  the  owner  of  the 
building  on  a  building  contractor's  bond.  Plaintiff  had 
judgment  by  default  against  the  boildeis,  who  were  the 
principals  on  said  bond.  Defendant  De  Turk,  the  surety, 
answered,  and  after  a  trial  without  a  jury  obtained  a  judg- 
ment, from  which  and  from  an  order  denying  a  new  trial 
plaintiff  appeals.  The  bond  sued  on  provided  that  the  prin- 
cipals therein  should  faithfully  keep  and  strictly  perform 
all  of  the  covenants  of  their  contract,  and  well  and  truly 
pay,  or  cause  to  be  paid,  all  just  claims  against  them  for 
the  labor  and  materials  performed  and  furni?-'hed.  The 
building  contract — attached  to  and  made  part  of  the  com* 
plaint — was  in  the  usual  form,  except  that  the  provision  for 
payment  was  "in  the  manner  following:  "All  bills  for  ma- 
terials and  labor,  when  indorsed  by  the  contractor,  will  be 
paid  on  demand,  provided  that  said  bills  for  material  and 
labor  do  not  exceed  seventy-five  per  cent  of  the  value  of  the 
material  and  labor  employed  in  the  erection  of  said  build- 
ing up  to  the  date  of  said  bills.  Four  hundred  and  ninety- 
five  dollars  (upward  of  twenty-five  per  cent  of  contract 
price)  to  be  paid  thirty-five  days  after  building  is  finished 
and  accepted.'' 

1.  It  is  contended  that  the  above  provision  of  the  con- 
tiact  is  in  violation  of  those  provisions  of  the  mechanics' 
lien  law  found  in  section  1184  of  Uie  Oxle  of  Civil  Procedure, 
reading  as  follows:  "But  the  contract  price  shall,  by  the 
terms  of  the  contract,  be  made  payable  in  installments  at 
specified  times  after  the  commencement  of  the  work,  or  on 
the  completion  of  q>ecified  portions  of  the  work,  or  on  the 
completion  of  the  whole  work ;  provided,  that  at  least  twenty- 
five  per  cent  of  the  whole  contract  price  shall  be  made  pay- 
able at  least  thirty-five  days  after  the  final  completion  of 
the  contract  In  case  such  contracts  and  altera- 
tions thereof  do  not  conform  substantially  to  the  provisions 
of  this  section,  the  labor  done  and  materials  furnished  by 
all  persons  except  the  contractor  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  and  re- 
quest of  the  person  who  contracted  with  the  contractor,  and 
they  shall  have  a  lien  for  the  value  thereof.** 

We  think  there  was  no  substantial  departure  from  the 
statute  in  the  quoted  provision  of  the  contract.  The  main 
purpose  of  the  statute  quoted  is  to  secure  to  laborers,  ma- 
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terialmen,  and  subcontracton  their  just  odmpensation,  and 
in  this  respect  the  contract  goes  even  farther  than  the  stat- 
ute, because,  by  its  terms,  there  must  be  at  all  stages  cf  tiie 

work  at  least  twenty-five  per  cent  of  the  value  of  the  work 
and  labor  famished  unpaid  to  the  contractor  and  still  in  the 
hands  of  the  owner  of  the  building.  The  safeguard  intended 
by  the  statute  is  accomplished  in  the  contract,  and  this  is 
all  that  is  necessary,  because  the  penalty  for  a  disregard  of 
the  statute  attaches  only  when  the  contract  does  "not  con- 
form substantially  to  the  provisions  of  this  section."  This 
is  illustrated  m  Ihe  case  of  Reed  v.  Norton,  90  Cal.  590,  in 
which  the  contract  provided  that  the  owner  would,  upon 
the  written  order  of  the  contractor,  pay  the  materialmen 
for  materials  furnished  as  soon  as  the  material  should  be 
actually  worked  into  the  building,  and  also  pay  the  me- 
chanics and  laborers  upon  the  building  weekly;  and  it  was 
held  that  the  payments  were  specific  enough  as  to  time  and 
amounts  to  comply  substantially  with  the  statute.  (See, 
also,  Yancy  v.  Morton,  94  Cal.  558.)  We  cannot  see  how 
the  prospective  lien  claimants  could  derive  any  advantage 
from  a  contract  fallowing  the  letter  of  the  statute  that  they 
do  not  enjoy  under  this  contract.  ''Eivery  reasonable  in- 
tendment is  indulged  to  avoid  a  penalty."   (San  Diego  LuTn- 

ber  Co.  V.  Wooldredge,  90  Cal.  579;  WmI  Coast  Lwmber 
Co.  V.  Knapp,  122  Cal.  79.) 

2.  The  amount  to  be  paid  for  the  building  as  fixed  by 
the  contract  was  nineteen  hundred  and  seventy-five  dol- 
lars. The  complaint  alleges  that  prior  to  the  eoininencement 
of  work  the  contract  and  bond  were  duly  filed  for  record; 
ihat  between  the  eoninieneement  and  completion  of  the 
building  the  owner  paid  out  in  pursuance  of  the  contract 
for  material  and  labor  thirteen  hundred  and  sixty-one  dol- 
lars and  eighty-six  cents.  That,  in  addition  to  Uiis,  labor 
and  material  were  famished  by  various  parties  in  the  con- 
struction of  the  building  to  the  aggregate  amount  of  sixteen 
hundred  and  fiiteen  dollars  and  seventeen  cents,  and  no  part 
of  this  latter  amount  being  paid  by  the  contractors,  liens 
were  filed  therefor  on  the  building,  and  a  suit  was  com- 
menced against  J.  J.  Brill  and  William  Brill,  plaintiflF  here- 
in, to  foreclose  these  liens.  The  defendants  in  that  case  em- 
ployed counsel  and  filed  an  answer,  and  on  the  day  set  for 
the  case  to  be  tried  the  defendants  (including  the  plaintiff 
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here)  entered  into  a  stipulation  in  accordance  with  which 
a  judgment  was  entered  against  defendants  therein  for  twelve 
handled  and  forty-seven  dollars  and  seventy  cents.  Said 
defendants  thereafter,  and  before  the  commencement  of 
the  present  action,  paid  said  judgment  and  obtained  a  re- 
lease of  the  property  therefrom ;  and  J.  J.  Brill  assigned  to 
this  plaintiff  all  the  claim  that  he  might  have  against  de- 
fendants herein  by  reason  of  the  ezecation  of  the  bond  sued 
on.  The  court  finds  that  the  allegations  of  the  complaint 
are  true  except  the  allegation  contained  in  the  tit'th  para- 
graph thereof  to  the  ett'ect  that  the  parties  therein  men* 
tioned  and  referred  to,  and  who  had  furnished  labor  and 
material,  were  entitled  to  liens  for  the  sums  therein  men- 
tioned. The  answer  had  admitted  this  allegation.  This 
statement  in  the  complaint  that  the  lien  claimants  were  en- 
titled to  their  liens,  and  the  admission  in  the  answer  of  the 
truth  of  that  all^tion,  may  be  disregarded  as  a  mere  con- 
clusion and  not  material,  because  the  judgment  must  de- 
pend for  its  validity  upon  the  actual  facts  set  forth  in  the 
complaint  and  found  to  be  true.  It  is  not  contended  that 
the  contract  was  defective  in  any  part  oth^  than  in  the  pro- 
vision concerning  payments,  and  that,  as  we  have  already 
seen,  is  not  in  conflict  with  any  substantial  requirement  of 

the  statute.  The  contract  being  good  under  the  statute, 
and  having  been  duly  recorded,  it  follows  that  the  owner 
could  be  compelled  to  pay  out  no  more  than  the  contract 
price.  On  this  appeal  it  is  not  contended  that  anything 
can  be  recovered  in  this  action  except  the  excess  paid  by 
plaintiff  over  and  above  said  contract  price  which  amounts 
to  six  hundred  and  thirty-four  dollars  and  fifty-six  cents. 
The  appellant  was  under  no  legal  obligation  to  pay  this  ex- 
cess, nor  does  it  appear  that  the  contractor,  whose  debt  it  was, 
requested  him  to  pay  it.  It  is  not  shown,  nor  even  con- 
tended, that  appellant  in  any  way  succeeded  to  any  rights 
of  the  lien  claimants  against  the  contractor  or  his  sureties  on 
the  bond.  There  was  no  privity  of  contract  between  the 
owner  and  the  laborers  or  materialmen,  and  the  owner  was 
not  indebted  to  them  and  they  certainly  had  no  right  to  a 
lien  for  any  amount  which  he  did  not  owe  the  contractor. 
The  obligations  of  the  bond  did  not  extend  to  the  releasing 
of  the  building  from  invalid  liens;  but,  in  the  language  of 
the  contract,  such  obligations  only  covered  ''claims  that  may 
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have  accraed  against  the  said  building  by  reason  of  the 
aforesaid  erection."  Claims  which  could  not  be  legally  en- 
forced against  the  building  cannot  be  said  to  have  accrued 
Against  it. 

On  the  fads  as  they  appear  in  the  complaint  appellant 
coold  banre  pleaded  his  oontract  and  defeated  the  action 

against  him  to  enforce  a  lien  for  the  amount  which  he  seeks 
in  this  action  to  recover  from  the  defendant.  Not  having 
done  80  the  pa3rment  must  be  treated  as  merely  voluntary  on 
his  part,  and  he  could  not  thus  acquire  a  right  of  action 
against  a  surety  which  he  did  not  have  in  the  absence  of 

such  payment. 

We  think  the  conclusions  reached  by  the  court  below  are 
correct,  and  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Temple,  J.,  McFarland,  J.,  Henshawy  J. 


[L,  A.  Not.  660,  783.   Departmeat  Two.— October  5,  1900.] 

STATE  LOAN  AND  TRUST  COMPANY,  Respondent^  v. 

\V.  G.  COCHRAN  et  al.,  Appellants. 

AoxKm  AttAiHM  niiiiiiiiii  FlTiTirra  or  LnoTAiioira — Wwmnt 
QVM  wtm  Dblat— GoNTBAOT  TO  Wapti  Statdtb-— EsionB.. — 
Snrttiet  mod  upon  a  bond  are  ottopped  to  plead  the  ttatnto  of 
Umitotioiis  where,  pending  tlie  running  of  the  ttatate^  thej  signed  e 
written  request  for  delaj  in  prooeedings  against  them,  until  th^y 
should  request  further  proceedings,  and  agreed  in  writing  to 
waive  all  advantage  which  might  result  from  the  delay  reqiiested, 
in  consideration  of  which  request  and  promise  the  plaintiffs  for> 
hero  to  sue  for  a  period  of  years. 

Id.— Vaudrt  ov  CoRnaoT— CoRSunnroT  wm  Oomd— Wsnmr  Pbok- 
ISB. — The  written  eontraet  to  waive  the  statute  of  limitations  was 
not  in  oontraTention  of  section  390  of  the  Code  of  Ciyil  Procedure, 
but  was  a  written  promise  within  the  language  of  that  section, 
which  tooic  the  case  out  of  the  bar  of ,  the  statute. 

lo. — RuivKiHe  or  LnfiTAiioir  BuiFKinim  Ermmoir  or  Tnca^Apart 
from  statute,  it  is  recogniied  law  that  if,  pending  the  running 
of  the  statute  of  limitations,  the  time  of  pajmnt  Is  extended  by 
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iiie  ercditor  with  the  debtof^li  UMBt»  ths  itstafee  doM  Mi  m 
during  the  time  of  the  saspenekm. 

Id^Vokbkabaiicb  or  Gnim  at  Dmosfs  Bbqumt.— Where  tiio 
creditor  lofbeere  to  ene^  upon  the  written  reqaeet  of  the  debtor* 
the  debtor  will  be  eetopped  to  ptad  tiie  etatutet  the  nunuii^ 
of  which  ie  enepended  dnrii^  the  tfane  of  the  fdrteenmca  ai  io> 

faceted. 

Id.— Public  Pouor— Aomowr  m  LwinD  Tna  Miimi  An 
•greemcat  to  waive  the  etatole  of  limitatione  for  a  limited  tim* 
is  Bot  agahmi  pobHo  policj;  but  the  general  rule  applicehle  there- 
to is  embodied  in  the  maxim,  "PMta  l^ee»  faelmiU  inler  parimJ^ 

Id.— CONSIOEBATIOlf — ^AOCBPTANGB  OT  PlOMISB — OOMPUAKCB  WITH  RE> 

QUBBT.— The  mere  aeeiptaaee  of  the  naked  written  promiee  of  th# 
obligor  to  waive  the  statate  would  not  make  it  a  bindiqg  eon* 
tract;  but  the  complisaoe  of  the  obligee  with  the  obligor's  wri^ 
ten  request  for  delay,  vpon  faith  of  the  promise^  eoastl- 
tated  a  sufldent  oooeideratiOB  for  the  promise*  and  made  it 
effective  to  euspend  tho  statale  while  the  partiee  acted  oa 
agreed* 

Id.— RnoommiCBiiBiT  €V  SrAim^The  statvte  of  limitatione  doea 
not  oommeDce  to  rai  again  fnm  the  date  of  the  written  prom- 
ise, bift  onlj  from  the  tlma  wlMn  the  parties  have  osassd  t» 
set  upon  it  as  agieed. 

Id.— SpBOTiTUTniir  or  Mkw  Bumeu  Ooauawiia  mot  Biftwn  ■■oii 
AoaoacBNT.— The  substitation  of  a  new  surety,  who  ie  not  bonnd 
bj  the  agreemnt  of  the  other  snretiee  to  waive  the  statute  of 
limitationSi  does  not  have  the  effect  to  releaa«  the  other  eoretioa 

from  their  agreement,  or  to  make  the  limitation  run  from  its 
date,  or  to  render  their  obligation  any  difTerent  from  what  Ih 
would  have  been  if  the  subetitution  had  not  been  made. 

Id.— Habmum  Sbbob  nr  ImRBUomi^— MuooKsnvonoir  or  Ocnmuor 
— ^Pduod  or  Dblat— SnsPENsioN  or  LiioTATioif. — ^An  erroneoua 

instruction,  based  upon  a  mioconstructlon  of  the  contract,  thereby 
shortening  the  time  of  agreed  delay  and  making  the  statute 
run  only  from  the  expiration  of  that  time,  without  including  the 
time  of  thp  ori|?inal  delay,  is  harmless,  without  roforence  to 
the  question  of  a  mere  suspension  of  the  period  of  limitation^ 
where  it  appears  that,  under  a  true  construction  of  the  contract, 
the  period  of  agreed  delay  for  all  purposes  was  such  as  to  pre- 
clude any  tnceeesfnl  plea  of  the  statute. 

In. — BojfD  OF  Bank  Secbetaby — Collection  or  Collatebal  SECuarriEs 
Chanoes  bt  Bank — Consent  of  One  Surety  Binding  upon  Co- 
BURETiES. — Where  the  bank  plaintiff,  upon  the  bond  of  whose  de- 
ceased secretary  the  defendants  were  suretiee,  during  the  period 
of  delay  requestsd  by  them,  proeeeded  to  realise  upea  the  col- 
lateral  ssenritiss  of  ths  deeoased  principal  in  ite  haado,  the  ooa* 
eent  of  one  of  the  defendant  euretiee  to  changee  in  the  diapoal* 
tion  of  the  collateral  eeenritiee  held  by  the  bank,  including  ext«n- 
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•km  of  tlms  tad  mswak  of  nxAm,  mai  oomproniMi  ihsreof, 
•Bd  paymento  In  piopeity,  to  bindi^  upom  all  of  the  tureties,  and 
none  of  them  «ui  claim  any  relMM  from  Uabilitj  on  tlM  bond 
bj  reaaon  of  andi  proceadingik 

Id.— FowEB  or  Oosubett— ^oint  Debtob.— Though  one  joint  debtor 
flaanot,  without  the  oonacnt  of  hii  codabtora,  make  new  con- 
tnt/U,  or  raviva  a  ddii  banad  bj  tin  itatnta  of  UmitatioBa,  ha 
hat  power  to  aet  f or  the  othera  in  reference  to  the  contract 
by  whkh  the  relatioi  waa  created;  and  coanretiea  on  the  aama 
bond  have  each  power  to  act  with  foimaaa  to  ooUateval  aa* 
eoritiea  giviai  bj  the  principal  to  the  obligee  of  the  bond. 

Id. — Instruction  as  to  Power  of  Surety — Conditiow  Without  Evi- 
dence— Charge  of  Collaterals  by  Committee  of  Sureties— 
Hajuclbsb  Ebbob. — ^An  instruction  correctly  atating  the  power  of 
ana  aurety  to  bind  tha  athora  by  eonaent  to  tha  aetion  of  tha  bank 
in  disposing  of  coUatermla  la  not  rendered  prejudicially  erroneous, 
bocanae  not  glv«B  ahaolataly,  but  oondltioaally  apoa  a  iading  by 
tha  jury  that  the  bank  appointed  the  sureties  a  oommittee  to 
bare  charge  of  the  collaterals,  whidi  finding  there  waa  no  eri- 
dsBce  to  sustain. 

lo. — Nonsuit — Proof  of  Cause  of  Action — Excess  in  Vbbdiot  not 
Proved — Appeal — Release  of  Excess. — In  an  action  against  the 
sureties  on  the  bond,  proof  that  the  secretary  of  the  bank,  the 
principal  in  the  bond,  loaned  money  of  tha  bank  to  himaelf ,  tha 
notca  fbr  whidi  were  renewed  In  another  nanu^  that  unanthorieed 
loans  by  him  were  not  paid,  that  he  misappropriated  money  ef 
tha  bank  receiTed  by  him,  and  ooBvarted  to  hla  mm  naa  eoUaterala 
belonging  to  tlie  bank,  ia  iufflcient  to  prevent  a  noaanlt,  and  to 
support  a  verdict  agalnat  tha  auretiea,  except  as  to  an  exoeaa 
not  proved.  Such  excess  must  be  released  with  intareat»  as  a  eon* 
ditleii  of  afflrming  the  judgment  vpan  appeal* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  doiying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  T.  Gage,  Qibbon  A  Hakted,  and  McKiDley  ft  Graff ,  for 

Appellants. 

The  acknowledgment  or  new  promise  to  pay  the  debt  pro- 
vided for  in  section  360  of  the  Code  of  Civil  Procedure  u  the 
only  evidence  to  avoid  the  bar  of  the  statute  of  limitations. 
(Fairbank$  v.  Dwmon,  9  CaL  92,  93 ;  B«rfM  v.  J^emiedy,  17 
Cal.  577  ;  JPeiia  v.  Foiioe,  21  Cal.  142;  ffemlm  «.  Cmtro,  22; 
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OaL  100;  MeCormick  v.  Brovn,  86  CU.  186^;  ChaM  v. 
Tucker,  89  Gal.  437 ;  Biddel  v.  Brkxolara,  56  Oal.  377 ;  Swith- 

em  Pacific  R.  R.  Co.  v.  Pr  sser,  122  Cal.  415 ;  Curtis  c.  Sacra- 
mento, 70  Cal.  416;  Tuggle  v.  Minor,  76  Cal.  96.)  An  agree- 
ment beforehand  to  waive  the  statute  of  limitatioDB  is  void, 
as  oontravening  a  law  establiahed  for  a  public  xeaaon.  (Civ. 
Code,  aec.  8513;  Sham  v.  8re90v%eh,  104  Cal.  406;  BUU  v. 
Silver  King  Min.  Co.,  106  Cal.  22 ;  Harper  v.  Leal,  10  How. 
Pr.  2SS;  Shapley  v.  Abbott,  42  N.  Y.  443^;  Crane  v.  French, 
38  Miss.  504.)  The  ai^n  cinent  was  without  consideration. 
(Ccmal  Co,  v.  Roach,  78  Gal.  554.)  The  action  is  baned  be- 
cause biouf^t  moie  than  four  years  from  the  date  of  the 
promise.  (MeCormick  v.  Brown,  mpra;  Joyner  v.  Mas$ey, 
97  N.  C.  148;  Crane  v.  French,  supra.)  There  is  no  equit- 
able estoppel  to  plead  the  statute  for  want  of  the  necessary 
elements  of  estoppel  by  conduct.  (MeCormick  v.  Orient  Ins, 
Co.,  86  Cal.  260 ;  Fint  Nat.  Bank  of  Lo$  AngeUi  v.  Maxwell 
123  Oal.  360*;  Baimhart  v.  Pvlkerth,  98  Cel.  499;  Lux  v, 
Haggin,  69  Cal.  266;  Murphy  v.  Clayton,  113  Cal.  160; 
McKeene  v.  Naughton,  88  Cal.  467.)  The  act  in  declaration 
of  one  of  the  cosureties  on  this  bond  could  not  bind  the 
others.  (WiUoughby  Iriah,  85  Minn.  67^;  SmUh  v. 
United  States,  2  Wall.  219;  Wolf  v.  Fink,  1  Pa.  St  435»; 
Wallis  V.  Randall,  81  N.  Y.  170;  City  Nat,  Bank  v.  Phelps, 
97  N.  Y.  44«;  Crosby  v.  Wyatt,  10  N.  H.  318.) 

Charles  H.  McFarland,  for  Respondent 

An  agreed  extension  of  credit  suspends  the  statute  of  limit- 
ations. (Frink  v.  Le  Roy,  49  Cal.  314.)  A  written  agreement 
to  waive  the  statute,  or  not  to  take  advantage  of  ddiay,  con- 
stitutes an  estoppel  to  plead  the  statute  of  limitations.  (Jor- 
dan V.  Jordan,  85  Tenn.  561;  3  S.  W.  Rep.  896;  Utica  Ins, 
Co.  V.  Bloodgood,  4  Wend.  652 ;  Webber  v.  Williams  College, 
23  Pick.  302 ;  Rowe  v.  Thompson,  15  Abb.  Pr.  377 ;  Burton 
V.  Stevens,  24  Vt  131^;  Kellogg  v.  Dickinson,  147  Maas. 
432;  Quick  v.  Corlies,  39  N.  J.  L.  11;  Warrm  v.  Walker,  23 

1  96  Am.  Dec.  170.  B  44  Am.  Dec.  141. 

a  1  Am.  Rep.  648.  «  49  Am.  Rep.  613. 

8  69  Am.  St.  Rep.  64.  T  68  Am.  Dee.  16S. 
469  Am.  Rep.  297. 
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Me.  453,  457  ;Hodgdon  v.  Chase,  29  Me.  i9;Randon  v.  Toby, 
11  How.  493 ;  Angell  on  Limitations,  113.)  An  agreement  to 
forbear  suit  is  for  a  reasonable  time  if  no  other  time  is  fixed. 
(Wood  on  Limitations,  403*39;  OUuseoek  v,  Olasseoek,  66 
Mo.  627 ;  WiUiaUm  v,  Perkins,  51  Cal.  664 ;  Vanee  v.  Pena, 
41  Cal.  686;  Luckhart  v.  Ogdcn,  30  Cal.  557;  Crocker  v. 
Holmes,  65  Me.  195**;  DeWolf  v.  French,  61  Me.  420;  Nunez 
V.  Dautel,  19  Wall.  562 ;  Ubid&U  v.  Cunningham,  22  Mo. 
124 ;  8ear$  v.  Wrighi,  24  Me.  278.)  The  act  of  one  of  the  oo- 
sureties  in  consenting  to  the  disposition  of  the  collaterals 
of  the  deceased  principal  bound  the  other  sureties.  The  act 
or  admission  of  a  joint  debtor  is  competeut  against  all  as  to 
any  fact  which  does  not  tend  to  create  a  new  Coutract.  (Code 
Civ.  Proc.y  sec  1870,  subd.  5;  Bank  of  United  States  v.  Ly- 
man/ 20  Vt.  671 ;  Bridge  v.  Oray,  14  Pick.  61*;  Diekersan  v. 
Turner,  12  Ind.  230;  Barrick  v.  Austin.  21  Barb.  242;  Mar- 
tin  V,  Root,  17  Mass.  222;  Dennie  v,  Williams,  135  Mass.  28.) 

THE  COURT. — ^Appeals  from  a  judgment  on  verdict  in 
favor  of  plaintiff,  for  the  sum  of  six  thousand  five  hundred 
dollars  and  costs,  and  from  an  order  denying  a  new  trial. 

The  points  relied  upon  for  reversal  are :  The  statute  of  lim- 
itations ;  errors  of  law  occurring  in  the  instructions,  in  deny- 
ing motion  for  nonsuit,  and  in  the  admission  of  evidence; 
and  irregularity  in  the  proceedings  of  the  court  and  jury. 
The  last  point,  however,  will  not  require  an  extended  con- 
sideration. There  was  nothing  in  the  casual  remark  of  the 
judge  calculated  to  influence  the  jury  in  giving  their  verdict. 
Our  attention  will  therefore  be  confined  to  the  other  points. 

The  defendants  (with  another)  were  sued  as  sureties  on 
the  official  bond  of  S.  B.  Hunt,  as  secretary  of  the  plaintiff, 
for  the  term  of  a  vear  from  February  6,  1880.  Hunt  was  re- 
elected  at  the  exj)iration  of  his  term  and  continued  in  ofliee 
until  his  death  in  December,  1890.  The  breaches  of  the 
bond  assigned  consisted  in  the  misappropriation  of  moneys 
of  the  plaintiff— of  which  the  secretary  was  custodian-^and 
are  alleged  to  have  occurred  at  various  dates,  some  of  them 
extending  into  his  second  term;  but  the  bond  was  held  by  the 

8  20  Am.  Bep.  6S7.  •tf  Am.  Dee.  368. 


Digitized  by  Gopgle 


250  Stats  Loan  stc.  Co.  v.  Cochran.    [130  Cal. 


court  to  apply  to  the  first  term  only,  and  a  nonsuit  granted 
as  to  eanses  of  action  flnbsequently  accruing. 

As  to  the  statute  of  limitations:  The  suit  was  brought  in 
the  year  1897,  more  than  seven  years  after  the  occurrence  of 
the  alleged  breaches  of  the  bond ;  but,  pending  the  running  of 
the  statute,  a  written  proposition  was  made  to  the  board  of 
directors  by  the  defendants,  which  was  accepted  by  a  resolu- 
tion of  the  board  of  the  same  date,  and  which  reads  as  fol- 
lows: 

*1m  Angeles,  Cal.,  1  July,  1892. 
''To  State  Loan  A  Trust  Company,  a  Coiporation: 

"We,  the  undersigned,  hereby  request  that  no  further  pro- 
ceedings be  hereafter  taken  for  the  collection  of  any  of  the 
obligations  to  the  said  corporation  of  the  late  Samuel  B. 
Hunt,  or  his  estate,  or  against  the  undersigned  as  sureties  on 
the  bond  of  said  S.  B.  Hunt  as  an  officer  of  this  bank,  until 
we  request  that  such  proceedings  be  taken.  We  agree  to  take 
no  advantage  of  any  such  delays  hereinafter  incurred  and  to 
claim  no  release  by  virtue  of  any  future  delays  occasioned 
by  this  request.  We  assume  no  new  obligation  or  liabilitiee 
by  signing  this  instrument  except  to  waive  any  advantage  to 
ourselves  that  might  otherwise  accrue  to  us  by  virtue  of  the 
delay  that  we  hereby  request  in  matter  of  said  collection. 
This  instrument  is  not  to  be  construed  and  is  not  intended  as 
an  admission  that  any  liabilitiy  exists  against  any  of  the  un- 
deisigned. 

"JOHN  BRYSON,  Sr. 

"W.  G.  COCHRAN. 

"H.  J.  WOOLLACOTT." 

On  September  13th  of  the  same  year  (1892)  the  defendant, 
Sarah  B.  Hunt,  by  written  agreement  of  plaintifiF,  herself 
and  the  appellant  defendants,  was  substituted  in  the  bond  in 
the  place  of  John  B.  Hunt^  deceased,  one  of  the  original  sure- 
ties. But  it  was  held  by  the  court  on  demurrer  that,  as 
against  her,  the  plaintiff's  cause  of  action  was  barred,  and 
judgment  was  rendered  in  her  favor. 

Pursuant  to  the  agreement  the  bank  forbore  to  sue  while 
engaged  in  realizing  upon  the  securities  and  other  assets  held 
by  it  on  account  of  Hunt^  and  afterward,  pending  negotia- 
tion with  the  defendants  for  a  settlement,  until  some  time 
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liubsequent  to  March  10,  1896  i  at  which  date  a  letter  was  ad- 
diMBed  to  the  dief andantB  hj  a  oommittoe  of  the  bank  inform- 
ing them  that  Utey  bad  been  appointed  to  take  steps  for  the 
collection  of  the  bond,  and  requesting  a  meeting  with  a  view 

to  settlement. 

It  was,  in  effect^  held  by  the  court — on  demurrer  and  in 
instructing  the  jury — ^that  the  effect  of  the  written  proposi- 
tion of  the  defendants  and  its  acoeptanoe  by  the  plaintiff,  and 
of  ttie  subsequent  conduct  of  the  parties,  was  to  take  the  case 

out  of  the  operation  of  the  statute.  Against  this  it  is  urged 
by  the  appellant  (1)  that  the  agreement  to  waive  the  statute 
was  void  as  being  in  contravention  of  section  360  of  the  Code 
of  Civil  Procedure,  and  also  (2)  as  being  against  public 
policy;  (3)  that  there  was  no  consideration  for  the  agree- 
ment; and  (4)  that,  even  could  the  agreement  be  regarded 
as  valid,  the  action  wa^s  barred  by  the  lapse  of  four  years 
from  its  date,  or,  at  lea^t,  by  the  lapse  of  four  years  from  the 
substitution  of  Mrs.  Hunt  in  the  bond,  which  occurred  Sep- 
tember 12, 1892. 

1.  On  the  first  point,  it  is  assumed  by  the  i^pellants  that 
the  means  of  avoiding  the  bar  of  the  statute  prescribed  by 
section  360  of  the  Code  of  Civil  Procedure  are  exclusive  of  all 
others;  and  they  conclude  that  to  take  the  case  out  of  the 
operation  of  the  statute  there  must  be  either  an  acknowledg- 
ment of  the  debt  op  an  express  promise  to  pay  it.  But  neither 
the  premise  assumed  nor  the  conclusion  drawn  from  it  can 
be  admitted.  With  regard  to  the  conclusion,  the  "promise" 
referred  to  is  not  necessarily  a  promise  to  pay  the  debt  A 
promise  not  to  plead  the  statute  comes  equally  within  the 
language  used ;  and  (unless  opposed  to  public  policy — a  point 
presently  to  be  discussed)  will  equally  operate  to  prevent  the 
bar  of  the  statute.  Nor  can  the  premise  be  admitted.  The 
statute  refers  only  to  two  of  the  recognized  means  by  which 
the  operation  of  the  statute  may  be  avoided — namely,  ac- 
kowledgments  and  promises — and  requires  these  to  be  in 
writing;  there  is  nothing  in  it  to  imply  an  intent  otherwise 
to  alter  the  law.  But  apart  from  the  statute,  it  has  always 
been  recognized  law  that  if,  pending  the  running  of  the 
statute,  the  time  of  payment  is  extended  by  the  creditor  with 
the  assent  of  the  debtor,  tlie  statute  do(^  not  run  during  the 
time  of  the  suspension ;  nor  is  it  necessary  that  the  contract 
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extending  the  time  for  payment  be  signed  by  the  debtor. 
{JSmith  V.  Laiwrence,  38  Cal.  24.*®)  And  so  in  many  cases — 
as,  e.  g.,  where  a  creditor  at  the  request  of  the  debtor  forbears 
to  sue— the  debtor  will  be  estopped  to  plead  the  statute.  (1 
Wood  on  Limitations,  sec.  76;Randon  v.  Toby,  11  How.  493, 
517 ;  Burton  v.  Stevens,  24  Vt.  131** ;  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend,  656;  Gaylord  v.  Van  Loan,  15  Wend.  312; 
Joyner  v,  Massey,  97  N.  C.  148;  Daniel  v,  Bowd  of  Commn,, 
74  N.  C.  497;  Hofymore  v.  CammimonerB,  eie,,  85  N.  0.  268; 
Barcroft  v.  Roberts,  91  N.  C.  363;  Webber  v.  Williams  Col- 
lege, 23  Pick.  302;  Bndges  v.  Stephens,  132  Mo.  538.) 

In  the  case  last  cited  the  authorities  are  very  fully  dis- 
cussed. In  the  North  CSarolina  cases,  and  also  in  the  Missouri 
case,  the  principle  is  applied  to  cases  where  the  request  and 
waiver  were  not  in  writing;  and  on  this  point  they  are  in 
conflict  with  Shapley  v.  Abbott,  42  N.  Y.  448.*^  But  this 
question  does  not  concern  us,  as  here  the  reliance  is  on  a  writ- 
ten document 

2.  With  regard  to  the  policy  of  the  law,  there  may  be  a 

question  as  to  the  validity  of  an  agreement  to  waive  the 
statute,  made  as  part  of  the  original  contract,  or  a  subsequent 
agreement  to  waive  the  statute  for  all  time;  and  on  this 
point  we  have  authorities  both  ways.  (Crane  v,  French,  38 
Miss.  631,  532 ;  Quick  v,  Carlies,  39  N.  J.  L.  11.)  But  in  the 
former  case — which  holds  such  a  contract  to  be  against  pub- 
lic policy — the  validity  of  such  agreements  for  a  definite  or 
limited  time  is  admitted;  nor  has  any  case  to  the  contrary 
been  brought  to  our  attention  except  that  of  Wright  v.  Qard- 
ner,  98  Ky.  454,  which  does  not  commend  itself  to  our  con- 
sideration. The  general  rule  is  embodied  in  the  maxim, 
Facta  legem  faciunt  inter  partes;  and  no  reason,  on  the  score 
of  policy  or  otherwise,  can  be  suggested  why  an  exception 
should  be  made  in  this  case.  In  this  state,  at  leasts  the 
validity  of  such  agreements  must  be  regarded  as  established. 
{Wells,  Fargo  &  Co,  v.  Enright,  127  Cal.  669.) 

3.  On  the  point  of  consideration,  it  is  claimed  by  the  ap- 
pellant that  the  written  proposition  of  the  defendants  and  its 
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acceptance  by  the  plaintiff  did  not  oonstitate  a  valid  oontract 
binding  on  the  latter;  and  this  contention  must,  we  think,  be 

admitted.  For  the  agreement  of  the  plaintiff  (if  any)  would 
be  never  to  sue  until  requested  by  the  defendantis;  which 
could  not  have  been  the  intention  of  the  parties.  The  meie 
acceptance  of  the  proposition,  therefore,  did  not  oonstitate  a 
consideration  for  the  defendant's  agreement  to  waive  the 
statute.  But  it  does  not  follow  that  a  consideration  did  not 
subsequently  arise.  There  was  a  written  request  from  the  de- 
fendants that  proceedings  should  not  be  taken  until  re- 
quested by  them,  accompanied  by  a  written  promise  or  prop- 
osition (in  effect)  to  waive  the  statute  if  the  plaintiff  would 
forbear  legal  proceedings;  and  upon  familiar  principles  of 
law  the  subsequent  compliance  of  the  plaintiff  with  the  re- 
quest constituted  a  sufhcieut  consideration  for  the  promise. 
The  case  is,  in  principle,  the  same  as  the  case  put  by  Mr. 
Angell  ( Angell  on  Limitations,  sec.  113,  p.  99) :  ''If  A  prom- 
ises B  to  pay  him  a  sum  of  money  if  he  will  do  a  particular 
act,  and  B  does  the  act,  the  promise  becomes  binding,  al- 
though B,  at  the  time  of  the  promise,  does  not  engage  to  do 
the  act. . .  .Until  the  performance  of  the  condition  of  the 
promise  there  is  no  consideration,  and  the  promise  is  nudum 
paetvm;  but,  on  the  performance  of  the  promisee,  it  is 
clothed  with  a  valid  consideration,  relates  back  to  the  promise, 
and  it  then  beconici>  obligatory.''  (Train  v.  Gold,  5  Pick. 
384.)  So  long,  therefore,  as  the  request  and  proposition  of 
the  defendants  remained  pending,  the  plaintiff  was  entitled  to 
comply  with  it;  and  his  compliance  with  it  constituted  a 
sufficient  consideration  for  the  defendants*  agreement;  and 
during  the  time  the  parties  thus  acted  as  agreed  the  running 
of  the  statute  was  suspended.  {SmUh  v,  Lwwrenee,  supra.) 

4.  The  statute,  therefore,  did  not  commence  to  ran  from 
the  written  request  and  proposition  of  the  defendants,  but 
from  the  time  only  that  the  parties  or  one  of  them  ceased  to 
act  upon  it,  which  was  some  time  subsequent  to  the  letter  of 
the  plaintiff  to  the  defendants  of  March  10, 1S96.  Nor  was 
the  case  affected  by  the  substitution  of  Mrs.  Hunt  to  the 
bond;  for  this  was  done  by  the  written  agreement  of  the 
plaintiff  and  defendants,  and  did  not  alter  or  affect  their 
mutual  relations.  On  this  point  the  argument  of  the  appel- 
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lantB  is  that  the  plaintiff's  action  rests  upon  this  agreement, 

and  could  not  be  maintained  without  it,  ''bocnuse  the  release 
of  John  B.  Hunt  would  have  released  the  other  sureties."" 
And  "as  the  action  rests  upon  this  new  agreement,  the  stat- 
ute. . .  .roDs  from  its  date."  But  the  release  of  Hunt,  by 
operation  of  the  statute — even  in  the  absence  of  the  written 
request  not  to  sue — would  not,  it  seem,  have  released  the  other 
sureties,  even  at  common  law  (1  Parsons  on  Contracts,  29; 
Ward  V.  Johnson,  13  Mass.  151,  152;  20  Am.  &  Eng.  Ency . 
of  Law,  751) ;  and,  at  least,  could  have  no  such  effect  under 
the  code  provisions.  (Giv.  Code,  sees.  1432,  1543,  2819^ 
2823,  2840,  2848.)  And  were  the  law  otherwise  it  would  still 
have  the  same  efTect  with  refiTonoe  to  the  substituted  suretv; 
so  that  the  case  is  in  no  way  different  from  what  it  would 
have  been  if  the  substitution  had  not  been  made. 

As  to  the  instructions:  Several  points  are  made  on  the  in- 
structions, which  will  be  considered  seriatim. 

1.  One  of  the  grounds  of  objection  relates  to  the  defense  of 
the  statute  of  limitations,  and  has  already  been  considered. 
But  to  prevent  misapprehension,  it  may  be  well  to  say  that 
we  do  not  concur  in  that  portion  of  the  charge  of  the  court 
(section  16)  in  which  the  jury  was  in  effect  instructed  that 
if  they  believed  the  written  request  of  the  defendants  made- 
July  1,  1892,  was  made  for  the  purpose  of  allowing  time  for 
the  collection  of  securities  in  plaintiff's  possession,  etc.,  then 
that  the  action  was  not  baned  ''if. . .  .begun  within  four 
yean  next  after  the  completion  of  the  collection  and  dis- 
posal of  such  notes  and  securities/'    It  may  be-^thoagh. 
we  do  not  decide  the  point — that,  in  such  case,  the  effect  of 
the  agreement  would  be  merely  to  suspend  the  operation  of 
the  statute  (SrnUh  v.  Lawrence,  supra) ;  and  that  there  would 
remain  for  bringing  suit  only  the  balance  of  the  original  four 
years  after  deducting  the  time  of  suspension.   Nor  are  we* 
satisfied  that  the  contract  is  susceptible  of  the  construction 
that  it  related,  with  reference  to  time,  to  the  object  specified 
— ^namely,  the  collection  of  the  securities.    Other  purp>osea 
wero  also  contemplated — as,  e.  g.,  the  interests  of  the  bank, 
and  the  delay  contemplated  beyond  the  lima  niosasafy  for 
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realizing  assets  would  still  lemain  indefinite.  In  the  view  we 
have  taken  of  the  case,  however,  the  error  is  immaterial. 

2.  The  principal  question  involved  in  the  case— besides 
that  of  the  statute — ^is  thus  stated  in  the  opinion  of  the  court 

below,  in  a  passage  cited  in  the  briefs  of  both  parties : 

"It  was  shown  by  the  evidence  that  in  the  course  of  the 
bank's  administration  of  the  secprities  received  by  the  plain- 
tiff upon  the  liabilities  of  Hunt  it  did  not  always  proceed  by 
the  usual  and  regular  legal  process,  but  accepted  payment 
sometimes  in  property  at  a  fixed  price,  and  sometimes 
exchanged  one  security  for  another,  or  released  mortgages 
for  less  than  their  face  value,  or  extended  time  of  payment 
and  renewed  notes,  much  as  an  ordinary  business  man  would 
do  in  the  effort  to  convert  into  money  assets  of  doubtfuT 
value.  The  jur\^  were  inpfnieted  in  substance  to  the  effect  thjit 
if  either  one  of  the  defendants  consented  or  agreed  to  these 
various  arrangements,  dispositions,  releases,  renewals,  and 
compromises,  as  they  were  made,  such  consent  of  one  was 
binding  upon  all  the  joint  debtors,  and  that  those  who  did  not 
consent  could  not  claim  a  rcloa^'c  from  liability  on  the  bond 
by  reason  of  these  proceedings  of  the  plaintiff." 

We  concur  in  this  view  of  the  law,  and  generally  with  tbo 
reasoning  of  the  court  as  quoted  in  respondent's  brief.  (I 
Parsons  on  Contracts,  *21-*27;  CJode  Civ.  Proc.,  sec.  1870, 
<nbd.  5.)  It  was  on  this  ground  that,  at  common  law.  the 
release  of  one  of  several  joint  obligors  released  all  (2  Chitty 
on  Contracts,  1154,  note) ;  and  that  a  release  by  one  of  joint 
obligees  bound  the  others.  (1  Parsons  on  Contracts,  *21-*27.> 
But  the  power  of  each  of  the  parties  interested  to  act  for  the 
others  is  confined  to  the  contract  by  which  the  relation  is- 
created,  and  cannot  extend  to  the  making  of  new  contract <. 
Hence,  as  held  in  many  cases  cited  by  the  counsel  and  by  the^ 
court,  the  admission  or  promise  of  one  of  several  joint  obli- 
gors cannot  avail  to  revive  as  against  the  others  a  cause  of  ac» 
tion  barred  by  the  statute ;  or,  perhaps,  to  suspend  the  Tun- 
ing of  the  statute.  Nor  aft^r  the  dissolution  of  a  partner- 
ship can  one  of  the  parties,  in  j^oneral,  make  contracts  for  the 
other.  But,  in  the  latter  case,  each  partner  still  has  tho 
power  to  act  in  closing  up  the  business,  and  to  that  end  may 
deal  with  the  assets  of  the  firm ;  and  so,  in  the  present  caser 
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each  of  the  sureties  had  the  power  to  act  with  reference  to  the 

collaterals  held  by  the  bank. 

3.  The  instruction  we  have  been  considering  was  not  given 
absolutely,  but  conditionally  only,  upon  the  jury  finding  oer- 
tain  other  fads  to  be  true,  among  which  was  the  fact,  hypo- 
thetically  stated,  that  "the  defendants  were  appointed  by  the 
beard  of  directors  of  said  bank  as  a  committee  to  take  charge 
of  such  matter  and  realize  the  most  that  could  be  obtained 
from  such  collaterals  for  the  benefit  of  the  bank  and  the  pro- 
tection of  themselves  as  sureties  upon  the  bond";  and  the 
balance  of  the  instruction  was  conditioned  on  their  finding  to 
that  eflPect.  This  is  complained  of  by  the  appellants  on  the 
ground  that  there  was  no  evidence  "that  the  defendants 
were  given  charge  of  the  collaterals,  or  had  anything  to  do 
with  the  disposition  of  them" ;  and  that  the  idea  was  thus  con- 
veyed to  the  jury  that  there  was  such  evidence.  There  was 
in  fact  no  such  evidence,  and  this  part  of  the  instruction 
should  not  have  been  given ;  but  the  error  was  not  one  to  be 
complained  of  by  the  defendants — as  against  whom  the  effect 
of  the  instruction  given  was  simply  weakenedby  thecondition 
imposed  on  it  Nor,  assuming  the  instruction  to  be  other- 
wise correct  (as  we  hold) ,  is  the  fact  material  whether  the  de- 
fendants had  charge  of  the  collaterals  ur  nut.  For  the  only 
materiality  of  the  fact  would  be  to  show  their  assent  to  the 
manner  of  their  disposition  by  the  bank,  and  this  under  the 
instruction,  was  sufficienUy  shown  by  showing  the  assent  of 
any  one  of  them;  and  the  assent  of  at  least  one  was  ad- 
niitted. 

As  to  the  denial  of  nonsuit:  One  of  the  grounds  of  the 

motion  for  nonsuit  was  the  bar  of  the  statute  of  limitations, 

which  has  already  been  suffioientiy  considered.  The  others 

relied  on  relate  to  the  first,  fifth,  seventh  and  eleventh  causes 
of  action  set  up  in  the  complaint.  We  are  of  opinion  that 
there  was  no  ground  for  nonsuit  with  reference  to  either 

cause  of  action. 

1.  In  the  first  cause  of  action  the  facts,  so  far  as  material 

to  the  motion,  were  that  S.  B.  Hunt  loaned  to  himself  the 

money  of  the  bank,  in  the  several  amounts  specified,  and 
that  these  were  carried  by  him  into  the  new  note  made  in 
the  name  of  South  Rialto  Land  and  Water  Company,  which 
was  simply  a  renewal  of  his  own  notes ;  and  these  facts  were 
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fully  proved,  which  was  sufficient  to  support  the  verdict. 

(Civ.  Code,  sees.  578,  2229,  2230.) 

2.  With  reference  to  the  fifth  cause  of  action,  the  point  is 
that  it  appealed  fiom  the  evidence  that  the  loati  to  Douglas 
—for  which  the  pkintiff  sought  to  charge  the  defendants — 
liad  been  paid.  But  the  evidence  relied  upon  by  appellant  to 
establish  this  point  is  not  very  satisfactory;  and  there  was 
other  evidence  that  it  had  not  been  paid. 

3.  The  seventh  cause  of  action  is  for  one  thousand  dollars, 
alleged  to  have  heen  received  hy  Hunt  from  Gemer,  and  to 

iiave  been  appropriated  by  him.  It  is  claimed  by  the  re- 
spondent's attorneys  that  there  was  evidence  that  tliis  money 
was  received  and  appropriated  by  Hunt  as  alleged  "to  at  least 
the  amount  of  eight  hundred  dollars'' ;  and  in  this  he  seems 
to  be  sustained  by  the  record.  But  this  is  an  admission  that 
the  plaintiff  failed  to  prove  this  cau^e  of  action  as  to  the  re- 
maining two  hundred  dollars ;  and  this  amount,  with  legal 
interest  from  July  11,  1889,  should  be  released. 

4.  With  reference  to  the  eleventh  cause  of  action — ^which 
was  for  the  conversion  of  three  hundred  shares  of  Simi  Land 

.  and  Water  stock,  given  as  collateral  with  the  first  note  of  the 
Rialto  Land  and  Water  Company — there  was  evidence  tend- 
ing to  prove  the  fact  alleged;  which  is  su^^cient  to  support 
the  verdict 

As  to  other  rulings  of  the  court,  we  see  nothing  in  them 

to  justify  a  reversal.  In  most  of  them  there  was  in  fact  no 
error ;  in  others  the  error,  if  any,  was  immaterial.  The  case, 
on  the  whole,  was  fairly  presented  to  the  jury,  except  as 
pointed  out  with  reference  to  the  seventh  cause  of  action ;  and 
whatever  injury  was  done  to  the  defendant  hy  the  error  there 
occurring  can  be  cured  by  a  release  of  the  excess  unproved. 

The  judgment  and  order  denying  a  new  trial  are  therefore 
reversed,  unless  plaintiff,  within  twenty  days  after  the  filing 
of  the  remUtUwr,  file  with  the  derk  of  the  court  a  release  of 

the  sum  of  two  hundred  dollars,  with  legal  interest  from 

July  11,  1889.  But,  if  such  release  be  filed  within  the  time 

mentioned,  the  judgment  and  order  are  to  be  affirmed.  And 

it  is  so  ordored. 
CXXX.  Cal.— 17 
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A  bearing  in  Bank  was  denied  in  eaeh  of  the  above  appeals, 
and  in  the  order  denying  a  rehearing  in  apj^eal  L.  A.  No. 
783,  the  court  in  Bank,  on  the  3d  of  November,  1900,  amend- 
ed its  judgment  by  oid«niig  that  the  appellants  recover  their 
costs  of  appeals. 


(L.  A.  No.  689.  DepBitment  Two.— OetobOT  8,  100S.1 

ANNE  R.  FAULKNER,  Respondent,  v.  FIRST  NATION- 
AL BANK  OF  SANTA  BARBARA,  Appellant. 

PUDOOB  AND  Pledgee — Bailment  of  Pledgcd  Notks — Collatxral  Se- 

CUBITl' — r.NAUTHORlZLD     DeI.IVKKY     TO     PLEDGER.  NoteS  pled^«'»l 

by  the  maker  of  another  note  to  the  payee,  who  indorsed  the 
secured  note  to  a  bank,  and  deposited  the  pledged  notes  as  col- 
lateral security,  are  subject  to  the  rule  declared  in  section  2996 
€f  the  Code  of  Civil  Procedure,  that  "the  pledge  holder  maat  en- 
force all  the  rights  of  the  pledgee  nnlees  authorised  bj  him  to 
waive  them.*'  The  bank,  in  audi  ease,  has  no  right»  without  the 
oonsent  or  authority  of  the  original  pledgee^  to  deliver  tho  pledged 
notes  to  the  pledgor. 

lO.— AOllOH  lOB  P088B88I0ir  OB  VaLUB  €V  NOOB— FUOB  SUBBBNDBB — 

PuAnnia — ^Dbhaivd  aivd  RiFUBAir— Unlawful  Dbtbiition. — ^An 
action  mmj  be  nuUntained  by  the  pledgee  against  the  bank  for 
the  possession  or  value  of  the  pledged  notes,  notwithstanding 
their  surrender  to  the  pledgor  by  the  bank  prior  to  the  conunenoe- 

ment  of  the  action,  wliere  the  complaint  avers  the  tects  in  regard 
to  the  deposit  of  the  pledged  notes,  and  alleges  a  demand  upon 
the  bank  and  its  refusal  to  deliver  them,  und  that  it  unlawfully 
witholds  and  detains  them  to  plaintiff's  damage  in  the  alleged 
value  of  the  notes. 

In. — Dettni  e — ^Troter — Possessioit  at  CoiffioifGEifxirT  or  Action  vtrr 
Essential. — Such  complaint  states  facts  sufficient  to  constitute  a 
cflTisp  of  action  both  in  detinue  and  in  trover,  in  each  of  which 
actions  possession  of  the  subject  of  the  action  at  the  time  of  itfr 
eommencement  is  not  essential  to  recovery. 

Id. — Action  to  TIecover  Pkrsonal  Property — Claim  and  Delitert — 
AirxiLiART  Remedy — Pleading  and  Practice. — Claim  and  de- 
livery, under  our  code,  is  not  properly  a  form  of  action,  but  an 
auxiliary  remedy  provided  for  in  an  action  for  the  recovery  of  per- 
sonal property.    Where  the  auxiliary  remedy  is  not  invoked  ii» 
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raeh  an  Mtton,  the  proriikoM  for  daim  and  delirery  hava  no 
ayplfaation,  and  the  action  most  be  gorernad  bj  tba  ardSaary 
ralaa  of  pleading  and  practiea. 

IB)<— VOBK  OV  AOTIQir— FlCAimiQ— FaOM  APfWmAim  lO  OOMlfOll-LAW 

AonoifS — ^PaniaiFEXS  Afpucabixw — ^Though  there  ia  but  one  form 
of  aetion  in  thia  alate^  yet  when  the  facta  atated  in  a  complaint 
an  anbttantiallj  thoee  required  to  rapport  a  particular  eom< 
mon-law  action,  tha  prindplea  of  pleading  and  practice  which 
apply  to  aneh  eommon-law  aetion,  ara  applicable  to  the  facta 
pleaded. 

Id. — Bailiceitt — VinAwrvi.  Detentioh — Common-law  Action  or  De- 
tinue— Insufficient  Defense — ^Disposition  of  Bailed  Property 
— Breach  of  Duty. — The  action  in  this  case  being  based  upon  a 
contract  of  bailment,  in  whiL-h  the  original  taking  was  lawful,  but 
the  detention  was  unlawiul,  the  wrong  is  one  for  which  the  com- 
mon-law action  of  detinue  is  especially  appropriate.  In  such 
action,  it  was  no  defense  that  the  defendant  had  voluntarily  dis- 
poaed  of  the  bailed  property  before  the  commencement  of  the  action. 
In  breach  of  hia  duty  as  bailee. 

In.— Cessation  of  Possession  Befobx  Sun — Bubden  or  Pboof. — In 
an  action  of  detinne,  where  the  poaiceeion  of  the  bailed  property 
had  ceased  before  tha  commencement  of  the  action,  tha  buiden  of 
proof  ia  upim  tha  defendant  to  show  that  It  ceased  bj  accident, 
death,  or  bj  soma  means  beyond  his  aontooL 

IBi — ALTKaNATIYB   JUDGMENT   Ul  DXTINUn — POSSI8SION    OB  VaLUS — 

JVMICBEIT  flOE  VAun  OiR.Tw— Ths  usual  judgment  In  an  action  of 
dstinoe  Is  in  the  altamatiTe,  that  tha  plalntilf  recover  tha  poe- 
sesskm  of  tha  pnptrtf,  or  its  valne^  In  eaae  dellmy  oannoi  be 
had;  but  where  it  appears  that  ddhraiy  cannot  ba  had,  tha  de- 
fandant  la  not  prejudioed  bj  a  judgment  lor  tha  Talna  only,  with- 
out aagr  altematifa. 

In.— Facts  Bhowino  OomrmBioH— Dkuaiid  aud  Bvubal— nK>i«i— 
Judgment  fos  Valub.— Under  a  complaint  stating  a  demand  be- 
fore suit  for  the  pcsseseion  of  property  to  which  the  plaintiff  was 
entitled,  and  a  continuous  refusal  of  the  defendant  to  deliver  the 
property,  a  conversion  Is  shown,  which  supports  a  recovery,  in 
the  common  law  action  of  trover,  of  a  Judgment  for  the  value  of 
the  property  converted. 

Id. — Detention  of  Property — Immaterial  Averment  in  Trover. — In 
an  action  of  trover,  where  the  complaint  is  sufficient  to  support 
a  judgment  for  value,  an  averment  of  the  unlawful  detention 
of  the  property  is  immaterial,  and  cannot  invalidate  the  judg- 
ment. 

Id. — ^Rei>ief  Embraced  in  Issue — Defendant  not  Prejudiced. — Under 
the  code,  the  court,  upon  the  trial  of  an  action,  may  grant  any 
relief  consistent  with  the  ease  made  by  the  complaint,  and  em- 
braoed  within  the  Issue;  and  where  the  issue  related  to  the  right 
of  tha  defendant  to  surrender  the  pledged  notes  to  the  pledgor, 
and  upon  that  Issue  the  defendant  had  scope  tnVy  to  present  hIa 
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defeitM,  h%  cannot  be  pnjudiotd  kj  tlM  mnocDti  ot  the  eom- 
pUint»  nor  lij  th«  fonn  of  the  Judgment  hk  hctoit  of  tiie  pklntill 
for  the  Talae  ol  the  pledged  notes  nnUwfnllj  nirraidercd. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County.  W.  S.  Day,  Judge. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

Canfield  &  Starbuck,  for  Appellant 

An  action  to  recover  the  possession  of  personal  propertv 
cannot  be  maintained  when  the  property  is  not  in  the  pos- 
seanon  of  the  defendant  at  the  commencement  of  the  action. 
(Code  Civ.  Proc,  sees.  509,  667;  RicioHo  v.  Clement,  94  Gal. 
105,  107,  108;  Hawkins  v.  Roberts,  45  Cal.  38.)  An  aver- 
ment of  demand  and  refusal  is  not  an  averment  of  a  conver- 
sion, but  of  matter  of  evidence  only.  (Batch  v.  Jones,  61 
Cal.  234;  Wood  v.  McDonald,  66  Cal.  546;  Webb's  PoUock 
on  Torts,  ed.  1894, 436;  Perry's  Common  Law  Pleading,  92; 
2  Greenleaf  on  Evidence,  15t}i  ed.,  sec.  649.)  No  conversion 
was  proved,  there  being  no  proof  of  ininiediate  right  of  pos- 
session at  time  of  the  alleged  conversion.  (2  Greenleaf  on 
Evidence,  15th  ed.,  sec.  638;  MiddUeworth  v»  Sedgurick,  10 
Cal.  392;  Ormsby  v.  De  Borra  (dl,,  March  4,  1898),  52- 
Pac.  Rep.  499,  502.)  The  transaction  in  question  was  a 
contract  of  bailment.  (Civ.  Code,  sees.  2986,  2987 ;  Peoph 
V,  Cohen,  8  Cal.  42, 43 ;  3  Am.  <fe  Eng.  Ency.  of  Law,  2d  ed., 
733.)  The  bank  was  the  agent  of  the  pledgee.  (Brewiier  v. 
Hartley,  37  Oal.  15,  25,  26*;  Jones  on  Pledges,  sec.  84.) 
The  contract  was  subject  to  Beckman's  reserved  option  of 
withdrawal  and  substitution.  (Hawkins  v.  Fourth  Nat. 
Bank,  150  Ind.  117 ;  Reid  v.  Wiesener  &  Sona  Brewing  Co., 
88  Md.  234.)  A  contract  may  be  made  between  the  pledgor 
and  pledge  holder  for  the  benefit  of  the  pledgee.  (Civ. 
Code,  sec.  1559.  No  negligence  of  the  bank  is  pleaded,  and 
none  is  involved.  An  action  to  recover  the  possession  of 
personal  property  cannot  be  joined  with  an  action  for  con- 
version, and  the  demurrer  of  the  defendant  on  that  ground 
should  have  been  sustained.  (Code  Civ.  Ptoc.,  sec  427, 
subds.  3,  7,  sec.  430,  subd.  5 ;  Kelly  v,  McKibben,  54  Cal. 
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192,  195;  Ricioito  v.  OUmmU,  mtpra.)   The  demnrrar  for 

nmbiguitv  as  to  the  cause  of  action  should  have  been  sus- 
tained. (Code  Civ.  Proc,  sec.  430,  subd.  7;  yevada  County 
etc.  Canal  Co.  v.  Kidd,  37  Gal.  282,  320 ;  Crow  v,  Hildreth, 
39  Gal.  ^U6  ;  Jamison  v.  King,  60  OaL  132, 136.) 

Richards  A  CSarrier,  for  Respondent 

Detinue  is  proper  action  upon  a  contract  of  bailment,  in 
case  of  an  unlawful  detention  of  the  property.  {McLaugh- 
lin V.  Piatti,  27  Cal.  452,  465;  Garcia  v.  Ounn,  119  Gal. 
322.)  A  wrongful  deliyery  by  the  bailee  before  commence- 
ment  of  the  action  is  no  defense  in  such  action.  (1  CSiitty 
on  Pleading,  6th  Am.  ed.,  141;  Rueker  v.  Hamilton,  3  Dana, 
36,  45;  Haley  v.  Rowan,  5  Yerg,  301*;  WoodrujJ  v.  Bentley, 
1  Hemp.  Ill;  30  Fed.  -Cas.  521;  Easley  v.  Easley,  18  B. 
Mon.  86;  Timp  v.  Dockham,  32  Wis.  146;  Nichols  v.  Mir 
ehael,  28  N.  Y.  264*;  Burnley  v.  Lambert,  1  Wash.  (Va.) 
308;  Kenhaw  v.  Boykin,  1  Brev.  (S.  0.)  801;  Lowry  v. 
Houston,  3  How.  (Miss.)  394;  Lynch  v.  Thomas,  3  I-x?igh. 
694 ;  Hardy  v.  Moore,  62  Iowa,  65 ;  Reave  v.  Palmer,  5  Com. 
B.,  K.  S.,  91.)  The  complaint  also  states  a  cause  of  action 
ic  trover,  which  supports  the  judgment.  (Doyle  v.  CaUa- 
ghan,  67  Gal.  154;  Arzaga  v.  Villalha,  85  Gal.  191;  FuUer 
Desk  Co.  V.  McDade,  113  Cal.  360;  Onderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263.)  When  the  facts  show  that  the  pos- 
session of  the  property  in  kind  cannot  be  restored,  a  judg- 
ment for  the  value  of  the  property  may  be  entered.  (Brown 
V.  Johnson,  45  Gal.  76;  De  Thomas  v.  WUherby,  61  Gal.  97; 
Lurke  V.  Koch,  75  Cal.  3oG';  Dennison  v.  Chapman,  105 
Cal.  447.) 

McFARLAND,  J. — The  verdict  and  judgment  were  for 
plaintiff  for  the  value  of  certain  promissory  notes  averred  to 
have  been  deposited  by  plaintiff  with  defendant  as  collateral 
security  for  a  promissory  note  mado  to  plaint  if?  by  one  Beck- 
man  and  another  person.  Defendant  appeals  from  the  judg- 
ment and  brings  up  the  judgment-roll,  which  includes  a 
bill  of  exceptions. 

There  are  only  two  questions  which  need  discussion,  for 
W6  do  not  think  that  the  minor  points  made  in  the  briefs 

2  26  Am.  D(>r.  268.  444  Am.  R«p.  642. 

3  80  Am.  Dec.  269. 
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require  special  notice.  These  two  questions  are  substantial- 
ly: 1.  Does  the  evidenoe  support  the   verdict?  and  2. 

Could  the  kind  of  judgment  that  was  entered  be  properly 
rendered  on  the  complaint  and  evidence  in  the  case  at  bar? 

As  to  the  main  issue  of  fact,  which  involves  the  real  mer- 
its of  the  case,  Chere  is  no  doubt  that  at  the  time  the  note  of 
•  Beckman  was  given  the  respondent^which  was  done  ai  ap- 
pellant';>  banking  house — the  notes  in  question  were  actually 
deposited  with  the  appellant  as  collateral  security  for  the 
said  Beckman  note;  a  statement  of  this  fact  was  at  the  time 
wTitten  by  the  cashier  of  the  appellant  on  the  margin  of  the 
Beckman  note.  It  is  contended,  however,  by  appellant  that 
it  was  undt'iitood  by  appellant  and  by  Beckman  and  the  re- 
spondent that  Beckman  was  to  have  the  right,  at  his  own 
option  and  without  the  oonsent  of  respondent,  to  withdraw 
any  or  all  of  said  notes  and  substitute  other  collateral;  bat 
this  was  denied  by  respondent.  There  was  substantial  evi- 
dence on  both  sides  of  this  issue.  It  would  subserve  no  use- 
ful purpose  to  present  that  evidence  here.  It  is  sufficient  to 
say  that  it  was  c(early  conflicting  within  the  rule  on  that  sub- 
ject,  and  that  there  is  no  warrant  for  saying  that  there  was 
no  sufficient  evidenoe  to  justify  the  verdict  of  the  jury.  Con- 
nected with  this  matter  there  is  a  good  deal  of  discussion  by 
counsel  of  the  relative  rights  of  pledgors,  pledgees,  and  pledge 
holdera,  both  at  common  law  and  under  our  code  provisions 
on  the  subject,  commencing  with  section  2993  of  the  Civil 
Code;  but  if  Beckman  was  the  pledgor,  the  respondent 
pledgee,  and  appellant  the  third  person  with  whom  the  prop- 
erty was  pledged — as  the  jury  had  the  right  to  find — then 
the  case  presents  no  difficult  questions  of  law -touching  the 
subject;  it  is  covered  by  the  rule  declared  in  section  2996 
of  the  Code  of  Civil  Procedure,  that  "the  pledge  holder  must 
enforce  all  the  rights  of  the  pledgee,  unless  authorized  by 
him  to  waive  them." 

2.  In  the  complaint  the  respondent,  after  the  averment 
that  she  deposited  the  notes  in  question  with  the  appellant, 
etc.,  avers  that  she  demanded  of  appellant  that  it  deliver  the 
notes  to  her,  and  that  the  appellant  refused,  and  ever  since 
Im-  rofu«ed.  to  deliver  s^airl  note-  or  either  of  them  to  her,  and 
that  defendant  "still  unlawfully  withholds  and  detains  the 
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same  and  each  of  them  to  the  damage  of  plaintiff  in  the 

sum  of  four  thousand  six  hundred  dollars."  The  prayer  is 
for  the  recovery  of  the  possession  of  the  notes,  "or  for  the 
sum  of  four  thousand  six  hundred  dollars,  the  value  thereof. 
It  was  proved  at  the  trial  that  at  the  time  of  the  oommenoe- 
ment  of  the  action  appellant  did  not  have  the  poflOQOoion  of 
the  notes,  but  before  that  time  had  delivered  them  to  Beck- 
man.  Now  it  is  contended  by  appellant  that  the  judgment 
WB3  erroneous,  because  what  appellant  calls  '^an  action  of 
claim  and  delivery"  cannot  be  maintained  where  the  de- 
fendant is  not  in  poeBeadon  of  the  property  sued  for  at  the 
time  of  the  commencement  of  the  action. 

Courts  and  law-writers  have  sometimes  inadvertently 
q>oken  of  the  code  "action  of  claim  and  delivery"  as  if  there 
were  really  here  a  form  of  action  called  by  that  name — just 
as  there  were  forms  of  action  at  common  law,  such  as  ''debt," 
"covenant,"  "replevin,"  "trover,"  etc.  But  we  have  here 
no  forms  of  civil  actions.  We  have  only  one  form  of  action, 
which  has  no  name;  so  that  an  action  cannot  be  here  de- 
feated, as  it  could  have  been  at  common  law,  because  not 
properly  named.  Sections  609  to  520  of  the  Code  of  Civil 
Procedure  are  preceded  by  the  heading  ''claim  and  delivery 
of  personal  property,"  but  the  sections  themselves  show  the 
meaning  of  this  heading.  They  merely  provide  an  auxiliary 
remedy  by  which,  when  a  party  brings  an  action  to  reooven 
personal  property,  he  may  "daim"  that  the  property  be  im- 
mediatelv  delivered  to  him  at  the  commencement  of  the  ac- 
tion  and  without  waiting  the  trial.  The  first  section  (section 
509)  provides  that  "the  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  TQ&y,  at  tlie  time  of  the  issu- 
ing of  the  summons,  or  at  any  time  before  answer,  claim 
the  delivery  of  such  property  to  him,  as  provided  in  this 
chapter."  All  the  other  sections  above  referred  to  are  merely 
concerned  with  the  methods — as  by  affidavit,  bond,  etc. — ^by 
which  the  plaintiff  may  immediately  take  possession  of  tbMi 
properly.  It  is  also  provided  how  the  defendant  may  re- 
take the  property.  These  sections  merely  give  to  a  plaintiff 
suing  to  recover  pmonal  property  an  auxiliary  remedy  very 
similar  to  the  auziHary  remedy  of  attachment  given  to  a 
plaintiff  suing  upon  a  contract  for  the  direct  payment  of 
money,  and  to  ths  auxiliary  remedy  under  the  head  of  ^ai>- 
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rest  and  bail"  and  "injunction  during  litigation."  But  it 
no  more  proper  to  speak  of  an  action  "of  claim  and  deliv- 
ery," than  to  speak  of  an  action  ''of  attachment."  When 
a  plaintifP  in  an  action  in  which  he  seeks  to  recover  per- 
sonal property  avails  himself  of  the  sections  immediately  fol- 
lowing section  509,  and  takes  immediate  possession  of  the 
property  at  the  commencement  of  the  action,  then  certain 
relations  and  rights  arise  between  him  and  the  defendant 
which  grow  out  of  the  exercise  of  the  auxiliary  remedy;  and 
nearly  all  the  decisions  cited  by  counsel  were  in  cases  where 
the  auxiliary  remedy  has  been  invoked.  In  such  cases 
where  the  defendant  has  possession  or  control  of  the  prop- 
erty he  may,  in  some  instances,  be  entitled  to  a  judgment 
in  the  altematiYe  so  that  he  may  satisfy  it  either  by  paying 
the  value  or  returning  the  property  itself.  But  in  an  ordi- 
nary action — like  the  one  at  bar — to  recover  personal  prop- 
erty or  its  value,  where  the  auxiliary  remedy  for  taking  pos- 
session at  the  commencement  of  the  action  is  not  invoked,  it 
is  clear  that  the  provisions  of  the  code  above  noticed  have  no 
application.  The  case  at  bar,  therefore,  must  be  governed 
by  the  general  rules  of  pleading  and  practice. 

The  cause  of  action  in  the  case  at  bar  is  based  on  a  con- 
tract of  bailment;  the  original  taking  was  not  unlawful,  but 
the  detention  was.  Now  that  is  just  the  kind  of  wrong  for 
which  at  common  law  the  action  of  detinue  was  especially 
appropriate,  and  the  averments  in  the  complaint  in  the  ca.-e 
at  bar  are  substantially  those  required  in  such  action.  (3 
Blackstone's  Commentaries,  161 ;  the  fonn  of  declaration  on 
page  38  of  Stephen  on  Pleadings,  9th  Am.  ed.,  by  Hurd; 
RuckcT  V.  Hamilton,  3  Dana,  36.)  While  we  have  no  forms 
of  action  here,  yet  when  the  averments  of  facts  in  a  com- 
plaint show  the  case  to  be  one  for  which  a  particular  form 
of  action  would. have  been  a  proper  one  at  common  law, 
then  the  general  principles  of  pleading  and  practice  apply 
to  it  whicli  Mpply  to  the  special  form  of  common  law  action. 
Now.  it  was  no  defense  to  the  action  of  doctrine  to  plead  that 
the  defendant,  l)fff)re  the  connnoncoment  of  the  action,  had 
wrongfully  disposed  of  the  property,  and,  therefore,  was 
not  in  possession  of  it.  (1  Chitty  on  Pleading,  6th  Am.  ed., 
lUb,  and  cases  cited;  Rucker  v.  Ilamfilton,  mpra;  Haley  v. 
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Rowan,  5  Yeig.  301;  Woodruff  v,  BentUy,  Hemp.  Ill; 
Lowry  v.  Houston,  3  How.  (MisB.)  304;  Reeve  v.  Paimer,  5 
Com.  B.,  N.  8.,  84.)    In  1  Chitty  on  Pleading,  138,  it  is 

said,  speaking  of  detinue:  "Nor  does  it  lie  again.st  the  bailee 
if,  beyond  demand,  he  lose  them  by  accident^  though  if  he 
wrongfully  deliver  the  goods  to  another  he  will  continue 
liable."  In  Rueker  v.  HamiUon,  iupra,  it  is  said:  ''As  the 
object  of  detinue  against  a  bailee  is  to  recover  the  specific 
thing  bailed,  and  enturce  a  specific  execution  of  the  contract 
of  bailment,  the  fact  that  the  bailee  had  wrongfully  parted 
with  the  possession  before  the  impetration  of  the  writ  should 
not,  per  ee,  defeat  the  action.  Neither  justice  nor  analogy 
would  suffer  such  an  invasion  of  law  and  frustration  of  con- 
ti-act  The  wrongful  delivery  by  a  bailee  is  any  de- 
livery to  another  in  violation  of  his  contract,  or  in  conse- 
quence of  which  he  cannot  make  specific  restitution  to  the 
bailor.  He  is,  of  course,  liable  if  he  authorise  or  permit  an- 
other to  possess  and  detain  the  thing  bailed."  In  Lowry  v. 
Houston,  supra,  it  is  said:  "In  relation  to  the  second  objec- 
tion it  may  be  remarked  that  the  rule  is  that,  though  posses- 
sion by  the  defendant  must  be  proved,  yet  it  is  not  neoeasary 
that  it  shall  be  continued  up  to  the  time  of  the  commence- 
ment of  the  suit,  and  the  plaintiflF  will  be  entitled  to  recover 
unless  the  defendant  has  been  lawfully  dispossessed."  in 
Woodruff  V.  Bentley,  supra,  the  court  say:  "It  is  certainly 
a  weU-aettled  principle  that  detinue  lies  against  a  person 
who  has  quitted  the  possession  of  the  property  prior  to  the 
institution  of  a  suit  This  doctrine,  as  was  justly  re- 
marked by  the  counsel  for  the  appellant,  is  founded  in  the 

best  policy.  Were  it  otherwise,  a  door  would  be  opened  plac- 
ing it  in  the  power  of  corrupt  individuals,  by  combining,  to 
practice  incalculable  frauds  and  impositions  upon  society. 
Besidee,  it  would  greatly  impair  the  beneficial  relations  grow- 
ing out  of  contracts  for  hiring  or  any  other  species  of  bail- 
ment." In  Haley  v,  Roxvan,  supra,  the  court  say:  *'Th<^ 
question  arising  is,  whether  the  action  of  detinue  will  lie 
when  a  defendant  had  parted  with  the  possession  before  de- 
mand and  suit  brought.  The  court  charged  in  the  affirma- 
tive of  the  proposition.  On  examination  of  authorities  we 
are  of  opinion  that  the  charge  was  right."  (Quoting  au- 
thorities.) The  same  principle  obtains  in  England ;  in  Reeve 
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V.  Palmer,  mipra,  Oockburn,  0.  J.,  says:  "It  has  been  held 
from  a  very  early  time  that  where  a  chattel  has  been  bailed  to 

a  person  it  does  not  lie  in  his  mouth  to  set  up  his  own  wrong- 
ful act  ill  answer  to  an  action  of  detinue,  though  the  chattel 
has  ceased  to  be  in  his  possession  at  the  time  of  the  demand/' 
Williams,  J.,  says:  "I  am  of  the  same  opinion.  All  the  au- 
thorities, from  the  most  ancient  times,  show  that  it  is  no  an- 
swer to  an  action  of  detinuie,  when  a  demand  is  made  for 
the  redelivery  of  the  chattel,  to  say  that  the  defendant  is  un- 
able to  comply  with  the  demand  by  reason  of  his  own  breach 
of  duisj*'  And  in  the  American  notes  to  this  case  it  is  said : 
"In  general,  and  according  to  the  current  of  the  American 
authorities,  possession  being  once  established  in  the  defend- 
ant it  is  not  necessary  that  it  always  be  shown  to  exist  at  the 
date  of  the  writ.  The  burden  of  proof  in  such  cases  is  on 
the  defendant  to  show  that  the  possession  has  ceased  before 
suit  brought,  by  accident,  death,  or  by  some  means  beyond 
his  control."  (Citing  many  authorities.)  The  principles 
declared  in  the  foregoing  authorities  are  eminently  just,  and 
are  founded  on  the  maxim  that  no  one  can  take  advantage 
of  his  own  wrong;  and  they  are  as  applicable  now  to  an  ac- 
tion based  on  a  contract  of  bailment  as  they  were  to  such 
an  action  when  it  had  to  be  brought  under  the  special  form  of 
detinue.  The  usual  judgment  in  such  action  is  in  the  alter- 
native— ^that  is,  that  the  plaintiff  recover  possession  of  the 
property,  or  its  value  in  case  delivery  cannot  be  had;  but 
where  it  appears  that  the  property  cannot  be  delivered  the 
defendant  is  in  no  way  prejudiced  by  a  judgment  for  the 
value  only ;  and  the  fact  that  the  judgment  is  not  in  the  al- 
ternative is  no  ground  for  reversal.  This  has  been  expressly 
held  by  this  court  in  Brown  v.  Johnson,  46  Cal.  7B ;  De 
ThovMB  V.  WUherby,  61  Oal.  92,<^  and  Burke  v.  Koch,  75 
Cal.  356.  Ridotto  v.  Clement,  94  Cal.  105,  cited  by  appel- 
lant, was  the  ordinary  case  of  a  wrongful  taking  by  a  con- 
stable, and  most  of  the  other  cases  relied  on  were  cases  where 
the  original  taking  was  tortious;  in  those  cases  there  was  no 
discussion  or  consideration  of  a  case  like  the  one  at  her, 
where  the  cause  of  action  is  founded  on  the  contract  of  bail- 
ment, and  to  which  the  same  principles  will  apply  as  were 
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applicable  to  the  action  of  detinue.  Those  cases  are,  there- 
fore, not  determinative  of  the  case  at  bar. 

There  is  another  feature  of  the  case,  however,  which  dis- 
poses of  this  technical  point  adversely  to  appellant.  The 
avefments  in  the  complaint  of  the  demand  by  respondent 
of  the  appellant  that  it  deliver  to  her  the  property,  and  ap- 
pellant's  refusal  to  do  so,  are  sufficient  averments  of  conver- 
sion ;  and  the  action  may  therefore  be  considered  in  the  na- 
ture of  trover,  and  thus  considered  there  can  be  no  objection 
to  the  form  of  the  judgment  ''If  defendant  took  plaintifF's 
.  property,  and  refused  to  return  it  on  demand,  there  is  a  con- 
version, and  the  allegation  of  these  facts  sufficiently  shows  a 
conversion"  (Arzaga  v.  Villalba,  85  Cal.  191)  ;  and  the  fact 
that  it  is  alleged  that  appellant  "nnlawfnlly  withliolds  and 
detains"  the  property  does  not  invalidate  the  judgment.  In 
HfUeJUngB  v.  Castle,  48  Cal.  153,  the  court — ^we  quote  from 
the  syllabus — say:  "If,  in  an  action  of  trover,  the  complaint, 
in  addition  to  alleging  a  taking  and  carrying  away  the  goods, 
avers  a  detention  of  the  same,  and  it  appears  on  the  trial 
that  the  defendant  had  sold  the  goods  before  the  suit  was 
brought,  and  the  plaintiff  recovers  judgment  only  for  the 
value  of  the  goods,  the  defendant  is  not  injured  by  the  alle- 
gation of  the  detention."  (Sec,  also,  Fuller  Desk  Co.  v.  Mc- 
Dade,  113  Gal.  360;  Doyle  v.  Callagan,  67  Cal.  154.)  There- 
fore, under  either  view  of  the  case,  the  judgment  is  proper. 
The  case  is  very  similar  to  that  of  Dennison  v.  Chapman,  105 
■Cal.  447,  where  it  was  said  that  "the  court  may  grant  the 
plaintiff  any  relief  consistent  with  the  case  nnide  by  the  com- 
plaint and  embraced  within  the  issue.''  The  real  question 
in  the  case  is  whether  the  appellant  had  the  right  to  surren- 
der the  notes  to  Beckman;  and  upon  that  issue  the  appellant 
had  scope  to  fully  present  his  defense,  and  it  is  entirely  clear 
that  he  was  not  prejudiced  in  any  way  by  the  averments  of 
the  complaint  or  the  form  of  the  judgment. 

8.  As  to  the  minor  points  in  the  case  it  is  sufficient  to  say 
that  we  see  no  ground  for  a  reversal  of  the  judgment  in  the 
admission  of  evidence  to  show  the  state  of  Beckman's  account 
with  the  appdlant^  or  in  the  plea  of  the  statute  of  limitations, 
or  in  the  fdUowance  of  the  amendment  to  the  complaint  com- 
plained of,  or  in  the  instructions  to  the  jury  given  at  the  re- 
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quest  of  respondent,  or  to  the  modification  of  the  ineUniction 
given  at  the  request  of  appellant. 
The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[a  F.  No.  1660.  Deptttaunt  Ont^— Oetobor  t,  1100.) 

BANK  OF  UKIAH,  Respondent,  v.  HENRY  MOHR  et  al., 

AppelkntB. 

AOBlfCT — OSTXNSIBLX  AUTHOBITT  TO  DbAW  ON  nOKOIPAL — EVIDENCE.  

Upon  a  review  of  the  evidence  as  to  the  prior  course  of  deal- 
ings between  the  parties,  the  defendants  are  held  to  have  made 
the  drawer  of  the  drafts  sued  on  their  ostensible  agent  in  draw- 
ing, presenting,  and  cashing  such  drafts,  and  that  the  plaintiff 
WSf  not  guiltj  of  ordinary  negligence,  within  the  meaning  of 
Motion  2334  of  the  Civil  Ck>de,  in  cashing  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  ofnmon  of  the  oourti 

F.  J.  Castelhun,  for  Appellants. 

J.  A.  Cooper,  for  Respondent. 

GAROUTTE,  J.— One  Kelting,  doing  business  in  Lake 

county,  drew  two  drafts  on  defendants,  living  in  San  Fran- 
cisco, who  constituted  a  partnership  dealing  in  livestock. 
These  drafts  were  cashed  by  the  Bank  of  Ukiah,  upon  presen- 
tation by  Kelting,  but  defendants  repudiated  any  liability 
upon  them,  and  this  action  is  brought  by  the  bank  to  recofver 
from  defendants  the  amount  of  those  drafts.  The  question  is, 
Was  Kelting  the  agent  of  defendants  in  drawing,  presenting, 
and  cashing  these  drafts?  The  trial  court  found  that  he  was 
such  agent,  and  rendered  judgment  for  a  recovery  of  the 
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money.  This  finding  is  now  attacked  as  unsupported  by  the 
evidence. 

We  inll  not  measure  and  test  the  evidence  as  to  whether 

or  not  Kelting  was  the  actual  agent  of  defendants.  For  if 
the  relation  of  actual  agency  did  not  exist  between  him  and 
them,  we  are  still  satisfied  the  evidence  is  sufficient  to  es- 
tablish an  ostensible  agency.  It  is  shown  that  defendants 
gave  Kelting  blank  draft  books  to  use  in  drawing  upon 
them  for  money  to  pay  farmers  in  Lake  and  Mendocino 
counties  for  the  purchase  price  of  hogs,  which  were  to  be 
bought  by  Kelting  and  shipped  to  them ;  that  under  the  ar- 
rangement between  them,  whatever  that  arrangement  was, 
Kelting  had  done  a  large  amount  of  business  with  defendants 
by  purchasing  hogs  in  the  aforesaid  counties,  and  shipping 
them  to  these  parties  at  the  city  of  San  Francisco;  that  he 
had  drawn  hundreds  of  drafts  upon  defendants  for  such 
purchases,  which  had  been  honored  by  defendants,  and  hon- 
ored before  the  hogi  were  delivered  to  them;  that  his  deal- 
ings with  defendants  in  that  way  amounted  to  forty  thou- 
sand dollars,  and  extended  over  a  period  of  many  months; 
that  no  draft  had  ever  been  refused  payment  by  defend- 
ants prior  to  this  time;  that  it  was  generally  supposed 
throu^out  the  aforesaid  counties  that  Kelting  was  buying 
hogs  for  defendants;  and  he,  Kelting,  had  repeatedly  made 
the  statement;  that  Kelting,  when  he  began  doing  business 
with  the  Bank  of  Ukiah,  told  the  bank  that  he  was  buying 
hogs  for  defendants;  that  the  drafts  in  controversy,  and  prob- 
ably a  hundred  othen  that  had  gone  before,  were  drawn 
on  defendants  and  signed  "J.  A.  Kelting,  agent."  It  may  be 
said  that  substantially  all  of  these  facts  were  known  to  plain- 
tiflF,  and  certainly  many  of  them  were  known  to  defendants. 
Section  2300  of  the  Civil  Code  declares:  "An  agency  is  osten- 
sible when  the  principal  intentionally,  or  by  want  of  ordi- 
nary care,  causes  a  third  person  to  believe  another  to  be  his 
agent  who  is  not  really  employed  by  him."  Weighing  these 
facts  in  the  balances  furnished  by  the  law  as  here  declared, 
they  are  sufficient  to  support  a  finding  of  ostensible  agency. 

Defendants  invoke  section  2334  of  the  Civil  Code,  which 
reads:  "A  principal  is  bound  by  acts  of  his  agent,  under  a 
merely  ostensible  authority,  to  those  persons  only  who  have  in 
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good  faith  and  without  ordinary  negligence,  incuired  a  lia- 
bility or  parted  with  value,  upon  the  faith  thereof."  They 
now  assert  that  plaintiff  was  guilty  of  ordinary  negligenoe 

in  parting  with  its  money  to  Kelting.  In  view  of  the  fact 
that  defendants  had  theretofore  paid  to  plaintiff  hundreds 
of  Kelting's  drafts,  drawn  in  the  same  way  that  these  were 
drawn,  we  fail  to  see  the  soundness  of  the  claim  that  plaintiff 
was  guilty  of  ordinary  negligence  in  paying  these  drafts. 

Certain  depositions  were  introduced  in  evidence  against  the 
objection  of  defendants  that  they  had  not  been  immediately 
transmitted  to  the  clerk  of  the  court  after  having  been  taken. 
We  find  nothing  in  the  law  demanding  an  immediate  trans- 
mission. 

A  few  objections  are  made  to  the  admission  of  evidence 
which  went  to  show  the  acts  and  statements  of  Kelting  tend- 
ing to  establish  his  agency.  We  find  no  error  in  the  rulings 
of  the  court  to  this  point 

For  the  foregoing  reasons  the  order  appealed  haok  is  af- 
firmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


fS.  F.  No.  1785.  DspcrtuMiit  Om. — OetolMr  9,  lf00.1 

J.  W.  LUCAS,  Appellant,  v.  £.  A.  PKOVIKES  et  aL,  Be- 

spondents. 

Bouin)A.BT  Between  Adjacent  Lots — Adverse  Possession  of  Strip — 
Fence — Prescriptive  Title. — In  an  action  involving  the  ownership 
of  a  strip  of  land,  depending  upon  a  question  of  boundary  be- 
twMB  adjacent  dty  lots,  eyidmoe  showing  that  the  defendant 
in  1863,  Immediatelj  upon  purchase  of  one  of  the  lots,  enterad 
upon  and  took  possession  of  the  strip  in  eontrovcrsy  bj  the 
creetlon  of  a  division  fenoe  which  included  U,  under  the  belief 
that  the  strip  was  part  of  the  purchased  lot,  and  maintainsd 
such  fence  continuouslj  thereafter,  and  that  the  plaintiff  nevar 
had  poescssion  of  the  strip,  though  claiming  it  hj  eonyeyanee 
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of  the  adjoining  lot,  is  sufficient  to  support  findiags  and  judg- 
ment  for  the  defendant,  based  upon  adTerse  pomeMioo  Mid  • 
prcMriptive  title  to  the  strip. 

In.— Paticert  or  Taxes  not  IinroLTiD^— When  a  prescriptiye  title  by 

adverse  possession  was  complete  prior  to  1878,  the  amoidment 
of  that  year  to  section  325  of  the  Code  ol  Civil  Procedure  mak- 
ing payment  of  taxM  AH  element  of  advene  poaseaaion  has  no 
application. 

ippEM  Death  of  Rxnommr  Aitkb  SuBiaBsioN — JuDoin^rr  Nunc 
Pbo  Xuivc. — ^VlleI•  A  respondent  dies  after  the  submissimi  of  the 
cause,  an  affirmance  of  the  judgment  will  bo  entered  fMNie  pro  tune 
AO  of  A  dAte  prior  to  the  deeth. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Bobert  Ash,  for  Appellant. 

Boyd  ft  Fifield,  for  Respondents. 

HARRISON^  J. — ^The  question  inyolved  in  thia  appeal  is 
the  ownership  of  a  strip  of  land  in  San  Francisco,  on  the 
northerly  line  of  Washington  street,  commencing  one  hun- 
dred and  twenty-five  feet  west  of  Taylor,  and  ha\Tng  a  front- 
age of  two  and  a  half  feet  upon  Washington  street,  with  a 
depth  of  sixty  feet^  being  a  portion  of  fif ty-vara  lot  No.  817. 
Judgment  was  lendered  in  favor  of  the  defendants,  and  the 
plaintiff  has  appealed. 

Upon  the  easterly  line  of  the  strip  of  land  there  is  a  brick 
building  nmning  buck  from  Washington  street  about  thirty 
feet,  which  was  erected  in  the  year  1860,  and  from  the  north- 
west comer  of  this  building  a  fence  was  built  at  the  same 
time  to  the  northerly  end  of  the  strip.  I^noe  1856  the  re- 
spondent E.  A.  Provines  has  been  the  owner  and  in  the  occu- 
pation of  the  eastern  portion  of  fifty-vara  lot  No.  834,  which 
lies  directly  west  of  and  adjoining  fif ty-vaia  lot  No.  817.  In 
November,  1863,  she  became  the  owner  of  the  westerly  ten 
feet  of  fifty-vara  lot  No.  817,  running  back  from  Washington 
street  ninety-eight  feet.  At  that  time  there  was  no  fence 
or  mark  of  division  between  the  lot  so  purchased  by  her  and 
the  easterly  line  of  the  above  strip  of  land  claimed  by  the  ap- 
pellant, and  immediately  upon  her  purchase  she  entered 
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upon  and  took  possession  of  the  whole  intemning  space,  un- 
der the  belief  that  it  wj.i3  inchidcd  within  her  purchase,  and 
she  has  since  that  time  claimed  and  occupied  the  same  as  her 
own.  In  March,  1891,  a  conveyance  was  made  to  the  ap- 
pellant of  a  lot  of  land  on  Washington  street,  which  included 
the  strip  in  controversy ;  but  he  testified  at  the  trial  that  he 
had  never  been  in  the  possession  or  occupation  of  any  part  of 
the  strip  of  land  claimed  by  him. 

This  evidence  fully  sustains  the  finding  of  the  court  that 
the  defendant  £.  A.  Piovines  is  the  owner  of  the  land  in  con- 
troversy, and  that  the  plaintifiP  has  no  right,  title,  or  interest 
therein.  As  this  possession  of  the  defendant  commenced  in 
1863,  and  has  been  continuous  since  that  date,  her  title  to 
the  land  by  adverse  possession  was  complete  prior  to  1878, 
and  the  amendment  to  section  325  of  the  Code  of  Civil  Pro- 
cedure, making  the  payment  of  taxes  an  element  of  adverse 
possession,  has  no  application.  (Webber  v.  Clarke,  74 Cal.  11 ; 
Woodward  v.  Faris,  109  Cal.  12.) 

The  judgment  and  order  are  affirmed,  and,  the  respondent 
E.  A.  Provines  having  died  since  the  sabmission  of  the  ap- 
peal, the  judgment  of  affirmance  will  he  entered  as  of  Sep- 
tember 1, 1900,  wmc  pro  lune. 

GarouttCi  J.|  and  Van  Dyke,  J.,  ooncuzred* 


[S.  F.  No.  1560.  Department  One. — October  0,  1000.] 

R.  D.  DUKE,  Respondent,  v.  W.  V.  HUOTIKGTON  et  al., 

Appellants. 

Corporation  Aotxozv  AoAOfsr  Stockholoeb — PucAonto — Crbatioii  or 

IWKBTBDVEaB  OF  CORFOBATION — BALANCE  DUE — AMBIGUITY — WAIV- 
ER.—An  averment  in  a  complaint  against  a  stockholder  for  hia 
proportionate  share  of  the  indebtedness  of  a  corporation  that  the 
corporati»)n  bec^nnie  indehtod  in  a  certain  amount  on  a  specified 
.  day.  being  a  balance  due  for  certain  work,  is  a  sufficient  aver- 
ment of  tile  creation  of  the  indebtedness  on  the  day  specified 
as  against  a  general  demurrer;  and  the  statement  as  to  its  being 
a  balance  due  creates  only  an  uncertainty  or  ambiguity  as  to  the 
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mode  in  which  the  indebtednesa  woa  incurred,  which  is  waived 
by  failure  to  demur  on  that  ground. 

1». — ^AVEKlCElfT  or  COlfMON  OWNERSHIP  OF  STOCK — EviDSNCI  AND  FnTD- 

IKO  OP  Exclusive  Ownership. — An  averment  that  a  certain  amount 
of  stock  was  held  in  common  by  the  defendant  and  others  when 
the  indebtedness  was  incurred,  warrants  the  admission  of  evi- 
dence, and  a  finding  based  thereon,  that  that  amount  of  stock 
was  then  entirely  owned  by  the  defendant. 

Id. — IlfHATERIAL  VaBIANOB— AMENDMENT  OV  COKFlAINT  NOT  KeQUTRED. 

^The  vnrianoe^  in  fuch  ease,  between  the  pleading  and  the 
proof,  not  being  such  as  to  mislead  the  defendant  in  maintain- 
ing his  defense,  was  immaterial,  and  the  court  was  authorized 
to  find  the  fact  according  to  the  evidence,  without  an  amend- 
ment of  the  complaint. 

Ij>. — OwNEBSHip  OF  Stock  IN  Name  OF  Anotheb. — Under  section  322  of 
the  Civil  Code,  a  stockholder  is  liable  for  his  proportionate  amount 
of  the  indebtedness  of  the  corporation,  not  only  for  the  stock 
standing  in  his  name  on  the  books,  but  also  for  all  of  the  stock 
owned  by  him  which  stands  on  the  books  in  the  name  of  another 
person. 

APPEAL  fiom  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Frandsco.  George  H.  Bahrs,  Judg^ 

The  facto  are  stated  in  the  opinion  of  the  oourt. 

C.  P.  Robinson^  N.  J.  Manson,  and  H.  H.  Hotaling,  for 
Appellants. 

John  E.  Richards,  for  Eespondent. 

HARRISON,  J. — Judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  the  appellant  for  his  proportionate  share 
as  a  stockholder  of  the  indebtedness  of  a  corporation,  and  he 
has  appealed  therefrom.  The  court  found,  in  accordance 
with  certain  allegations  in  the  complaint,  that  on  the  first 
day  of  July,  1897,  the  corporation  became  indebted  to  the 
plaintiff's  assignor  in  a  certain  sum  of  money,  being  a  bal- 
ance due  for  certain  work  done  by  said  assignor  at  the  special 
instance  of  the  corporation,  and  for  which  the  corporation 
agreed  to  pay  that  sum  on  demand;  that  the  capital  stock  of 
the  corporation  is  ten  thousand  shares,  and  that  of  said  stock 
four  thousand  five  hundred  and  eighty-six  shares  had  ever 
since  the  sixth  day  of  February,  1895,  stood  on  the  books  of 
the  corporation  in  the  names  of  certain  persons  as  trustees 
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(p:iving  their  luinies),  but  that  during  all  that  time  the  ap- 
pellant has  been  the  owner  ''of  all  of  the  said  four  thousaad 
five  hundred  and  eighty-eix  shales^  and  ivaa  ihe  owner  theieof 
during  all  of  the  time  of  the  aforesaid  indebtednees  of  the 
corporation  to  the  plaintiff's  assignor."  Upon  these  finding? 
judgment  was  rendered  agednst  the  appellant  for  four  thou- 
sand five  hundred  and  eighty-six  ten-thousandth  parts  of  the 
corporation's  indebtedness  to  the  plaintiff. 

The  avennent  in  the  complaint  that  the  corporation  be* 
came  indebted  in  a  certain  amount  on  the  first  day  of  July, 
1897,  was  a  sufficient  allegation  of  the  creation  of  the  indebt- 
edness upon  that  day,  as  against  a  general  demurrer:  The 
subsequent  statement  therein,  ''being  a  balance  due  for  cer- 
tain work"  only  created  an  uncertainty  or  ambiguity  as 
to  the  character  of  the  mode  in  which  the  indebtedness  was 
incurred,  but  this  was  waived  by  a  failure  to  demur  upon 
that  ground.  (See  Whitehurst  v.  Stuart,  129  Cal.  194.)  The 
finding  as  to  the  amount  of  stock  held  by  the  appellant  at 
the  time  the  indebtedness  was  incoiied  is  fully  sustained  by 
the  evidence.  The  allegation  in  the  complaint  that  this 
amount  of  stock  was  held  in  common  by  him  and  others 
authorized  the  admission  of  evidence  and  a  finding  thereon 
that  it  was  owned  entirely  by  him.  The  fact  alleged,  and  to 
foe  shown  by  evidence,  was  the  relation  of  the  defendant  to 
the  corporation  as  a  stockholder,  and  the  amount  of  stock 
held  by  him  at  the  time  the  indebtedness  was  incurred.  It  is 
not  claimed  that  the  variance  between  the  allegation  and  the 
proof  was  such  as  to  mislead  the  defendant  in  maintaining 
his  defense,  and  under  section  470  of  the  Code  of  Civil  Pro- 
cedure, the  court  was  authorized  to  find  the  fact  according  to 
the  evidence,  without  any  amendment  of  the  complaint 

Section  322  of  the  Civil  Code  makes  the  appellant  liable  for 
his  proportionate  amount  of  the  indebtedness  of  the  corpora- 
tion, not  only  for  the  stock  standing  in  his  name  upon  its 
books,  but  also  for  all  the  stock  of  which  he  is  the  owner 
standing  upon  the  books  in  the  name  of  another. 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  1531.  Department  Two.— October  6,  1900.] 

J.  BPPING£R  el  al.,  Appellants,    JAY  SCOTT,  Re- 
spondent. 

iSLMiM  AND  DBumnr— sAioBHAnvi  JeDemT— nmm  or  PmnRr— 
ExMcvnov  ra  Viu»— Bbtui.  ov  M oiioh  pob  Bmall— ApfiAL— 
Belief  in  Bqijitt.— Where  the  defendant  in  an  aeiion  of  daim 

and  delivery  recovered  judgment  for  the  retan  of  the  property  or 

its  value,  and  the  plaintiiT  tendered  the  property  and  costs  in 
satisfaction  of  the  judgment,  which  was  refused,  and  the  defend- 
ant issued  execution  for  its  value,  which  the  court  refused  to  recall 
on  plaintiffs  motion,  the  plaintiff  who  has  appealed  from  the 
order  denying  such  motion  may  maintain  an  action  in  equity  to 
enjr)in  further  proceedings  under  the  judgment  pending  the  deter* 
niination  of  tne  appeal. 

llK — Effect  of  Denial  of  Motion — Authority  of  Equity — ^The  denial 
of  the  motion  to  recall  the  execution  in  the  action  of  claim  and 
delivery  gives  to  the  court  of  equity  the  same  authority  to  inter* 
fere  as  if  the  court  in  that  action  was  powerless  to  render  aid. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of 

Fresno  County.  J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dinkelspiel  A  Gesford,  and  L.  L.  Cory,  for  AppeUanta. 

George  £.  Church,  for  Respondent 

GRAY,  0. — ^A  demurrer  to  the  second  amended  complaint 
was  sustained,  and,  plaintiff  failing  to  further  amend,  de- 
fendant had  judgment  from  which  the  plaintiff  appeals. 

The  said  complaint  contained  two  counts.  In  the  first  is 
set  forth,  in  substance,  that  in  a  claim  and  delivery  suit  com- 
menced by  plaintiffs  against  defendant  judgment  had  gone 
in  defendant's  favor  for  the  return  to  him  of  twenty-five 
thousand  trays  and  three  hundred  sweat-boxes,  or  eighteen 
hundred  and  eighty-five  dollars,  the  value  thereof,  in  case 
a  return  could  not  be  had,  together  with  costs  amounting  to 
sixty-three  dollars  and  fifty  cents;  that  plaintiffs  appealed 
from  said  judgment,  and  the  same  was  affirmed  by  this 
court;  that  on  the  filing  of  the  remittUur  m  the  court  below 
plaintiffs  tendered  to  defendant  and  deposited  with  the  clerk 


Digitized  by  Google 


276 


Eppingeb  v.  Scott. 


[1:^0  Cal. 


of  the  court  for  defendant  eighty-four  dollars  and  fifty 
cents,  being  the  amount  of  the  costs  with  interest  and  ac- 
crued costs  in  said  action ;  that  said  judgment,  except  as  to 
the  costs,  contained  no  definite  description  of  any  property 
to  be  returned  by  plaintiffs,  and  decreed  only  that  twenty- 
five  thousand  trays  and  three  hundred  sweat-boxes  should  be 
returned,  without  specifying  the  character  and  nature  there- 
of, and  Ib  incapable  and  impossible  of  enforcement  by  rea- 
son of  the  uncertainty  thereof ;  that  notwithstanding  said  un- 
certainty the  defendant  caused  an  execution  to  issue  upon 
the  money  judgment  in  said  action  and  levied  upon  the 
property  of  said  plaintiffs;  that  thereafter  plaintiffs  moved 
the  superior  court  to  recall  said  execution  and  to  order  said 
property  to  be  released  and  to  direct  the  derk  to  enter  sat- 
isfaction of  the  judgment,  which  motion  was  denied  by  or- 
der of  said  court,  and  from  said  order  plaintiffs  appealed; 
that  said  appeal  is  still  pending  and  undetermined,  and 
plaintiffs  have  no  legal  remedy  to  stay  proceedings  in  the 
premises  pending  the  final  determination  of  said  appeal. 

The  second  count  of  the  complaint  is  practically  a  repe- 
tition of  the  first,  except  that  instead  of  setting  forth  and 
relying  on  the  uncertainty  of  the  judgment  it  alleges  as  fol- 
lows: 'That  also  on  said  thirteenth  day  of  June,  1896, 
said  plaintiffs  tendered  to  said  defendant  and  offered  to  re- 
turn and  deliver  to  him  the  tw^enty-five  thousand  trays  and 
three  hundred  sweat-boxes,  as  specified  in  said  judgment, 
and  then  and  there  and  thereby  to  comply  with  the  terms 
of  said  judgment  in  that  behalf  and  in  satisfaction  thereof; 
and  that  plaintiffs  have  been  ever  since,  and  are  now,  ready 
and  willing  to  return  to  said  defendant  said  twenty-five 
thousand  trays  and  three  hundred  sweat-boxes,  and  to  com- 
ply in  every  particular  with  the  terms  and  requirements  of 
said  judgment;  that  defendant  then  and  there  refused,  and 
ever  since  has  refused,  and  does  still  refuse,  to  accept  sud 
sum  of  eighty-four  dollars  and  fifty  cents  and  said  trays  and 
sweat-boxes,  or  any  thereof,  or  to  satisfy  or  cause  to  be  satis- 
fied said  judgment  aforesaid,  and  by  reason  of  such  refusal, 
and  not  otherw^ise,  said  judgment  still  remains  unsatisfied.*' 

Then  follows  the  allegations  that  thereafter,  and  notwith- 
standing said  offer  to  satisfy  said  judgment,  said  defendant 
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caused  an  execution  to  issue;  plaintiffs  moved  to  recall  the 

same  and  appealed  from  the  order  denying  such  motion,  etc. 
It  is  also  alleged  in  the  second  count,  as  well  as  in  the  first, 
that  notwithstanding  the  pending  appeal  from  said  order  de- 
fendant gives  out  that  he  will,  under  said  execution,  sell  the 
real  and  personal  property  of  plaintiffs  in  satisfaction  of 
?aid  judgment,  and  plaintiffs  allelic  that  unless  restrained  by 
the  court  said  defendant  will  sell  the  same,  to  plaintiff's  ir- 
reparable damage  and  injury. 

The  complaint  prays  that  it  may  be  decreed  by  the  court 
that  said  judgment  has  been  fully  satisfied  by  plaintiffs,  and 
that  said  defendant  be  required  to  enter  or  cause  satisfaction 
thereof  to  be  entered  upon  the  records  of  said  Fresno  county. 
That  said  defendant  be  restrained  and  enjoined  from  pro- 
ceeding in  any  manner  under  said  judgment,  and  that  all 
proceedings  under  said  execution  be  stayed  by  the  court 
pending  the  appeal,  and  for  general  relief. 

We  think  this  complaint  shows  good  ground  for  the  exer- 
cise of  the  equitable  jurisdiction  of  the  court,  and  that  the 
demurrer  to  it  should  have  been  overruled.  (Thompton  v, 
Laughlin,  91  Gal.  318;  Bibend  v.  Kreuiz,  zO  Gal.  110;  Cat- 
pentier  v.  Hart,  6  Cal.  406;  Meyer  v,  Tully,  46  Cal.  70;  Lit- 
tle  Rock  etc.  Co.  v.  Wrih,  61  Ark.  854' ;  30  L.  R.  Ann.  560, 
and  note;  Worden  v.  Jones  (Kan.  App..  July  16,  1895),  40 
Fac.  Rep.  1071;  MeCUUand  v.  Marshall,  19  Iowa,  561.') 

It  is  contended  by  respondent  that  plaintiff  had  a  remedy 
in  the  claim  and  delivery  suit  by  motion  to  recall  the  exe- 
cution and  satisfy  the  judgment  (Code  Civ.  Proc,  sec.  675), 
and,  this  being  a  plain,  speedy,  and  adequate  remedy,  plain- 
tiff is  not  entitled  to  have  the  equitable  remedy  of  injunction. 
Cases  are  cited  in  support  of  this  contention,  but  the  com- 
plaint here  shows  that  plaintiffs  have  already  exhausted  their 
remedy  by  motion,  without  avail,  so  far  as  the  court  below 
is  concerned,  and  to  quote  from  Merriman  v.  Walton,  105 
Gal.  408':  "The  rule  under  which  a  court  of  equity  declines 
to  interfere  until  after  the  application  for  relief  has  been 
made  to  the  court  in  which  the  judgment  was  rendered  has 

1 54  Am.  St  B«p.  Stf  Am.  St.  Bep.  60. 

9  87  Am.  Dm.  454. 
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no  application  when  relief  has  been  sought  and  denied  in 
that  court.  The  denial  of  that  court  to  grant  relief  gives  to 
the  court  of  equity  the  same  authority  to  interfere  as  if  the 
other  court  was  powerless  to  render  aid"  (See,  also,  Thomp* 
son  V.  Laughlin,  supra.) 

It  is  not  necessary  to  determine  whether  the  judgment  in 
the  claim  and  delivery  case  is  void  for  ^Yant  of  a  definite  de- 
scription of  the  property,  for,  treating  the  judgment  as  valid 
on  its  face,  the  other  facts  alleged  in  the  complaint  make  a 
prma  facie  case  for  relief  in  eqnilif « 

The  judgment  should  be  reveraed,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  second  amended 
complaint. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  court  below  to  over- 
rule the  demurrer  to  the  second  amended  complaint. 

Henshaw,  J.,  McFarland,  J.|  Temple,  J» 


[L.  A.  No.  911.  la  Bank.— October  6»  1000.1 

CITY  OF  LOS  ANGELES,  Appellant,  v.  G.  H.  HANCB, 

City  Clerk,  Respondent. 

IfUHIOIPAL  C!ORPORATION — ELECTION  FOB  ISSUAKOB  OF  B0ND8 — MaJIDA,- 

TOBT  Ordinance — Misdirection  to  Voters — Clerical  Error — 
Control  of  Ballots, — At  an  election  for  the  issuance  of  iho  l>ond» 
of  a  municipal  corporation  for  public  improvements,  the  oniiruuu-e 
providing  for  the  manner  of  voting  is  mandatory,  and  must  con- 
trol the  voters,  notwithstanding  a  misdirection  to  them  caused 
by  a  clerical  error  in  drafting  the  ordinance. 

Id. — Vote  Uton  High  School  and  General  Public  School  Bonds- 
Contrary  Direction  in  Ordinance — Carried  Vote  Defeated. — 
Under  an  ordinance  providing  for  high  school  bonds,  "to  be  voted 
.for  or  against  as  'general  public  school  bonds,'  "  and  for  bonds 
for  public  school  buildings  other  than  a  high  school,  **to  be  voted 
for  or  agalnat  m  'high  tdiool  boiidi»"'  flM  Qontmy  dirtetioiM 
in  the  ordinance  are  deemed  to  be  followed  by  the  roten,  and 
where  the  **high  school  bonds"  on  the  ballots  east  are  defeated,  and 
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tlM  "gnflnl  public  school  bonds"  on  the  ballots  art  mnM,  no 
bonds  can  be  lawfully  issnsd  for  |rabUc  school  buildiiigs,  other  thas 
a  high  sdiooL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  LoB 
AngeleB  Goanty.  Frank  F.  Oster,  Judge  piedding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  F.  Haas,  and  Lee  &  Scott,  for  Appellant. 

Frank  James,  for  Respondent. 

HABRISON,  J.— The  oiiy  of  Los  Angeles  took  oertain 

proceedings  for  the  issuance  of  municipal  bonds  for  public 
improvements,  under  the  act  of  March  19,  1889  (Stats,  1880. 
p.  399),  and  adopted  an  ordinance  submitting  to  the  voters 
of  the  city  the  question  whether  the  bonds  should  be  isssued. 
The  dty  coundl,  having  dedaied  that  a  majority  of  two- 
thirds  of  the  voters  had  voted  in  favor  of  their  issuance, 
passed  an  ordinance  for  their  issuance  and  sale.  Bonds  were 
thereupon  prepared  and  signed  by  the  mayor  and  treasurer, 
as  required  by  the  ordinance,  and  presented  to  the  respond- 
ent.  as  derk  of  the  city  council,  with  the  demand  that  he 
countersign  the  same  and  affix  thereto  the  corporate  seal 
of  the  city.  Upon  his  refusal  so  to  do  this  proceeding  was 
instituted  for  a  writ  of  mandate  compelling  him  thereto. 
The  superior  court  denied  the  application  for  the  writ,  and 
the  city  has  appealed. 

The  proceedings  had  by  the  city  council  were  as  follows : 
July  7,  1899,  the  city  adopted  an  ordinance  declaring  that 
the  public  interest  and  necessity  demanded  the  following 
municipal  improvements:  1.  The  acquisition  of  land  and 
the  construction  thereon  of  a  high  school  building,  of  which 
the  estimated  cost  was  two  hundred  and  twentv  thousand 
dollars;  2.  The  acquisition  of  land  and  the  construction 
thereon  of  public  school  buildings,  other  than  a  high  school, 
of  which  the  estimated  cost  was  two  hundred  thousand  dol- 
lars; and  that  the  cost  of  such  improvements  was  too  great 
to  be  paid  out  of  the  ordinary  annual  income  and  revenue  of 
the  city.  After  these  ordinances  had  been  published  for 
two  weeks  the  city  council,  on  July  24th,  adopted  another  or* 
dinanoe  providing  for  the  holding  of  a  special  election  for 
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the  puipose  of  voting  for  or  agBinst  the  iasoing  of  bonds  for 
the  pa}'ment  of  the  cost  of  these  improvements.  In  this  or- 

dinance  the  council  declared  its  intention  to  submit  to  the 
qualified  voters  of  the  city  the  proposition  of  incurring  a 
bonded  indebtedness  as  follows:  1.  Bonds  in  the  amount  of 
two  hundred  and  twenty  thousand  dollars  for  the  puipoee  of 
acquiring  land  and  constructing  thereon  a  high  school  build- 
ing, "said  bonds  to  be  voted  for  or  apjainst  as  'general  public 
school  bonds'  2.  Bonds  in  the  sum  of  two  hundred  thou- 
sand dollars  for  the  acquisition  of  land  and  the  construc- 
tion thereon-  of  public  school  buildings  other  than  a  high 
school,  "said  bonds  to  be  voted  for  or  against  as  'high  school 
bonds'  " ;  and  ordered  that  a  special  election  be  held  August 
22d  for  the  purpose  of  submitting  to  the  voters  the  proposi- 
tion of  incurring  a  bonded  indebtedness  for  those  purposes. 
The  ordinance  also  declared : 

''The  ballot  to  be  used  at  said  election  shall  read  as  fol- 
lows: 

For  the  issuing  of 

High  Scliool  Bonds. 

Against  the  issuine:  of 
High  School  Bonds. 

For  the  issuing  of 
General  Public  School  Bonds. 

Against  the  issuing  of 
General  Public  School  Bonds. 

"Voters  voting  at  said  election  shall  indicate  their  choice 

by  stamping  a  cross  (X)  in  the  square  at  the  right  of  the 

affirmative  or  negative  of  the  proposition  to  be  voted  upon." 

This  direction  and  form  of  ballot  was  repeated  in  the  no- 
tice calling  the  ol(M"tion,  but  neither  the  ordinance  nor  the 
notice  specified,  other  than  as  above  shown,  upon  which  of  the 
two  propositions  the  several  ballots  given  in  the  above  form 
were  to  be  cast.  The  omission  to  thus  designate  which  of  the 
forms  of  ballots  was  to  be  used  upon  the  respective  proposi- 
tions left  the  previous  direction  in  the  ordinance  the  only 
guide  to  the  voter  in  determining  how  he  should  vote  upon 
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either  of  the  propositions.  It  is  difficult  to  conceive  the  mo- 
tive which  prompted  the  city  council  to  direct  the  ballots  to 

be  cast  in  this  form,  or  why  a  voter  who  was  to  vote  for  in- 
curring an  indebtedness  for  the  public  schools  generally  . 
should  be  required  to  vote  "for  the  issuing  of  high  school 

bonds" ;  and  it  is  very  likely  that  it  was  a  clerical  error  in 
drafting  the  ordinance.  But  the  voter  had  no  alternative 
than  to  vote  upon  the  proposition  in  the  manner  which  had 
been  prescribed  in  the  ordinance.  (Murphy  v.  San  Luis 
Obispo,  119  Cal.  624.) 

Upon  the  canvass  of  the  votes  cast  at  the  election  it  was 
found  that  fourteen  hundred  and  twenty-fonr  votes  had  been 
cast  for  the  issuing  of  high  school  bonds,  and  eleven  hundred 
and  sixty-three  votes  against  the  issuing  of  high  school  bonds ; 
and  that  two  thousand  and  thirty-five  votes  were  cast  in 
favor  of  issuing  general  public  school  bonds,  and  five  hun- 
drc-d  and  seventy-nine  votes  against  issuing  general  public 
school  bonds.  The  city  council  thereupon  passed  an  ordi- 
nance for  the  issuance  of  bonds  in  the  sum  of  two  hundred 
thousand  dollars  for  the  acquisition  of  lands  and  the  construc- 
tion of  public  school  buildings  thereon,  other  than  a  high 
school,  each  of  said  bonds  to  be  entitled  ''general  public 
school  bond,"  and  directing  that  they  be  sold,  and  the  pro- 
ceeds thereof  placed  in  the  ''general  public  school  bonds 
fund."  The  bonds  thus  directed  are  the  ones  which  were 
presented  to  the  respondent  to  be  countersigned  and  sealed 
by  him. 

As  it  appeared  upon  the  canva-ss  of  the  returns  of  the  elec- 
tion that  the  proposition  for  incurring  an  indebtedness  for 
the  acquisition  of  lands  for  public  school  buildings  other 
than  for  a  high  school,  received  less  than  two-thirds  of  the 
ballots  cast  in  the  form  w^hich  had  been  prescribed  by  the 
ordinance,  the  proposition  was  defeated,  and  there  Wiis  no 
authority  for  issuing  the  bonds  in  question.  Upon  the  **'pro|)- 
osition"  submitted  to  the  voters  for  incurring  an  indebted- 
ness for  the  purpose  of  acquiring  land  and  constructing  there- 
on public  school  buildings  other  than  a  high  school,  they 
could  cast  their  ballots  only  in  the  form  prescribed  in  the  or- 
dinance, viz.:  "For  the  issuing  of  high  school  bonds,"  or 
"Against  the  issuing  of  high  school  bonds."  It  is  altogether 
probable  that  when  the  voters  cast  their  ballots  in  favor 
of  issuing  "general  public  school  bonds"  they  intended  to  au- 
thorize the  incurring  of  an  indebtedness  for  the  construction 
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of  ordinary  public  school  buildings,  but  this  is  only  conjec«- 
ture,  and  for  the  purpose  of  determining  the  intention  of  the 
voter  in  matters  of  this  nature  conjecture  can  never  supersede 
the  construction  to  be  given  to  the  intention,  which  be  indi- 
cates by  his  compliance  with  the  mandatory  direction  in 
which  he  is  lequixed  to  vote.  {Murphy  v.  San  Luu  Obitpo, 
iupra.) 

As  the  bonds  tendered  to  the  respondent  were  never  au- 
thorized by  the  voters  of  the  city,  his  action  in  refusing  to 
oonntersign  them  was  justified. 

The  judgment  is  affirmed. 

Temple,  J.,  McFarland,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Sae.  No.  971.  DcfNiriiiMBt  Oim.— OeldlMr  f,  1900.] 

In  re  LEVY  &  SCHWAB,  and  W.  LEVY  and  S.  SCHWAB, 
in  Insolvency.  BANK  OF  WOODLAND,  Appellant^ 
8.  SCHWAB,  Respondent 

iRaoLviiroY— AsnoHiB's  Sau— Pobcbasb  or  Vsmm,  Asm  mt  Isnair 
JEMT  PABTNKa— BiiBOMunii  w  i  ov  OujM  Aiuucn  OOiPABnnd — A 
monber  of  a  flim,  uiUr  ah  adjudifitttion  in  Inaolvancy  of  tlio 
firm  and  its  memben,  and  the  furrender  of  the  firm  and  indi* 
vidiial  assets,  may  enter  into  any  legitimate  busineMi  and  nutj 
make  a  lawful  purchase  for  cash,  not  shown  to  be  any  part  ot 
the  insolvent  effects,  of  the  books  of  account  in  favor  of  thtt 
firm,  sold  at  public  auction  by  the  assif^nee,  and  may  there- 
after enforce  a  claim  in  favor  of  the  liriii  against  the  estate  of 
the  insolvent  copartner,  and  may,  as  a  creditor  thereof,  claim 
and  receive  a  pro  rata  share  out  of  his  individual  estate. 

Id. — Fruits  of  Pubchase — Restitution  of  Purchase  Money. — It 
would  be  highly  inequitable  to  deprive  the  nieni]>er  of  the  in- 
solvent firm  who  made  the  purchase  of  the  books  of  account  at 
public  auction  of  the  fruits  of  his  purchase,  without  restoring  to 
him  the  amount  of  the  purchase  money  paid  therefor. 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  directing  a  dividend  ont  of  the  individual  estate  of  an 
insolvent  copartner.  £.  E.  Gaddis,  Judge. 
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The  facts  ate  stated  in  the  opmion  of  the  court. 

K.  A.  Hawkins,  for  Appellant. 

W.  A.  Andeison,  B.  £.  Hopkins,  and  W.  H.  Grant,  for 
Respondent 

VAN  DYKE,  J.— In  December,  1894,  the  requisite  num- 
ber of  creditors,  among  whom  was  the  appellant,  the  bank  of 
Woodland,  filed  a  petition  in  the  superior  court  of  Yolo 
county  to  have  the  firm  of  Levy  &  Schwab,  and  the  individual 
members  thereof,  W.  Levy  and  S.  Schwab,  declared  insolvent. 
Such  proceedings  were  thereafter  had  upon  the  said  petition 
thai  said  iirm  and  said  individual  membeis  thereof  were,  on 
the  twenty-fourth  day  of  December,  adjudged  insolvent  un- 
der the  provisions  of  the  act  of  1896.  Thereafter,  in  due 
course,  the  said  insolvents  filed  a  statement  concerning  their 
debts  and  liabilities,  and  a  schedule  and  inventory  of  their 
estates,  real  mid  personal,  as  required  by  law.  On  the  sLxth 
day  of  April,  1895,  in  pursuance  of  an  order  of  the  court, 
the  assignee  in  such  insolvency  proceeding  sold  at  public  auc- 
tion, among  other  effects  of  the  insolvents,  the  books  of  ac- 
count and  accounts  therein  of  said  firm  of  Levy  &  Schwab, 
and  at  such  sale  the  said  S.  Schwab  purchased  said  books 
of  account  for  the  sum  of  four  hundred  dollars.  Among  these 
accounts  was  a  claim  against  W.  Levy  individually.  This 
claim  so  purchased  by  Schwab  was  allowed  by  said  assignee 
as  against  the  individual  partner,  Levy.  Upon  the  coming 
on  for  hearing  of  the  final  account  of  assignee  in  March, 
1898,  the  appellant,  the  Bank  of  Woodland,  filed  a  contest  and 
exceptions  to  the  allowance  of  said  claim  of  Schwab  against 
the  said  estate  of  Levy.  This  contest  was  answered  by 
Schwab,  and  upon  hearing  the  court  found  in  his  favor  and 
against  the  contestant.  According  to  the  account  so  settled 
and  allowed  the  dividend  upon  the  estate  of  Levy,  individ- 
ually, was  two  cents  and  nine  mills  on  the  dollar,  and  on 
the  claim  in  favor  of  Schwab  amounted  to  nine  hundred  and 
forty  dollars  and  seventy-twp  cents. 

This  appeal  is  taken  from  that  portion  of  the  order  adjudg- 
ing the  claim  of  Sdhwab  to  be  true  and  just,  and  allowing 
him  to  participate  in  the  dividend  as  against  said  debtor 
Levy. 
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It  is  contended  by  appellant  that  the  dividend  in  question 
should  have  been  ordered  paid  over  to  the  account  of  the  in- 
solvent firm  of  Levy  &  Schwab,  instead  of  being  ordered  to 
be  paid  to  Schwab,  the  puichaser  of  the  aooount  of  said  firm. 
There  is  no  pretense  that  the  whole  tranaaction  of  the  sale 
and  purchase  by  Schwab  was  not  open  and  fair,  nor  is  there 
any  proof  or  showing  of  fraud  on  his  part.  Schwab  had  the 
same  right  as  other  purchasers,  in  open  market,  to  bid  in  the 
books  of  account  in  question.  Further,  it  appears  that  the 
money  paid  by  him  on  such  purchase  was  turned  in  by  the 
assignee  in  his  account  as  part  of  the  proceeds  of  the  sale 
of  the  effects  of  the  insolvent  Sam,  and  was  distributed 
among  the  creditors  thereof,  the  appellant  included.  The 
insolvent  law,  as  declared  in  its  title,  was  enacted  not  only 
for  the  purpose  of  the  protection  of  creditors  and  the  punish- 
ment of  fraudulent  debtors,  but  also  for  the  relief  of  debtors. 
After  the  insolvents  had  complied  with  the  provisions  of  the 
law  in  turninc:  over  their  property  upon  the  adjudication  of 
insolvency,  there  was  nothing  to  prevent  such  insolvents 
from  entering  into  any  legitimate  business. 

It  is  not  claimed  that  the  money  paid  by  respondent 
formed  any  part  of  the  insolvent  effects,  or  that  it  was  not  his 
to  do  with  as  he  pleased.  Creditors  and  others  bid  at  the  sale, 
but  he  overbid  them,  and,  as  a  purchaser  of  the  accounts, 
to  that  extent  became  creditor  of  the  individual  partner, 
Levy. 

Under  the  circumstances  it  would  be  highly  inequitable  to 
deprive  him  of  the  fruits  of  his  purchase,  without  at  least  re- 
storing to  him  what  he  paid;  and  appellant  has  furnished  us 
with  no  authority  requiring  such  an  act  of  injustice. 

We  think  the  action  of  the  court  below  was  correct,  end 
the  judgment  appealed  from  will  be  affirmed. 

Harrison,  J.,  and  Gaioutte,  J.,  ooneamd. 
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[8m.  No.  617.  DapMrtmoit  Cm.— Oetober  22,  1900.] 

J.  G.  MAIiTI2^,  Respondent,  v.  SOUTHERN  PACIFIC 

COMPANY,  Appellant. 

Husband  and  Wife — Injuries  to  Wife — Loss  of  Services — Right  or 
Action  by  Husband. — A  husband  is  entitled  to  recover  for  the 
damage  sustained  by  him  by  reason  of  physical  injuries  inflicted 
on  hia  wife  through  the  negligence  of  the  defendant,  whereby 
he  has  been  deprived  of  her  services,  and  compelled  to  expend 
XDoney  aa  a  consequence  of  such  deprivation. 

iBir-CoMMUNiTY  Property — Eaumnos  of  Wife. — The  servicea  of  the 
wife  are  a  part  of  the  earning  power  of  the  community,  and 
the  earnings  received  for  her  services  constitute  community  prop- 
erty, as  much  as  do  the  earnings  received  for  the  servicea  of  the 
hnriMuid;  mad  for  any  wrongful  aei  of  another  by  wbidi  tither 
husband  or  wile  is  deprived  of  the  capacity  to  aeeumulate  com- 
nnmitj  prqwrty*  the  husband,  as  the  head  of  the  oommunity*  may 
maintain  an  action  for  damages. 

Idu— Expenses  Iitoubbed  bt  Husbahh.— In  such  an  aetkn,  the  husband 
may  reoover  the  expense  inenmd  by  him  for  necessary  labor  and 
seririces  substituted  for  the  ordinary  senrices  of  the  wife. 

Id. — Nature  or  Injury — Expert  Evidence. — The  character  of  the  in- 
juries sustained  by  the  wife,  their  probable  duration,  and  the 
medical  care  required  for  their  alleviation,  are  proper  subjects 
for  the  opinion  of  experts}  and  a  physician  who  had  attendsd 
vpm  the  wife  may  testify  as  to  the  character  of  the  medical 
attendance  she  would  req;nire  in  the  future. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County  and  from  an  order  refusing  a  new  trial.  Justin 
Jaoobe,  Judge* 

The  facto  are  stated  in  the  opinion  of  the  court 

Power  &  Alf ord,  and  Foehay  Walker,  for  Appellant 

Charles  G.  Lambexson,  for  Respondent 

HARRISON,  J. — ^The  present  action  is  brou^t  for  the  re- 
covery of  damages  sustained  by  the  plaintiflP  by  reason  of  in- 
juries received  by  his  wife  while  she  was  being  conveyed  as  a 
passenger  upon  one  of  the  trains  of  the  defendant.  It  is  al- 
leged in  the  complaint  that  by  reason  of  the  negligence  of  the 
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defendant  the  injuries  received  by  plaintiff's  wife  were  per- 
manenti  and  rendered  her  wholly  unable  to  perform  her 
usual  work  and  duties,  and  that  by  reason  thereof  he  haa 
been,  and  will  be  thiougji  the  remainder  of  her  life,  deprived 
of  her  services  and  compelled  to  provide  medical  aid  and 
care  for  her.  Judgment  was  rendered  in  favor  of  the  ploin- 
tiii',  and  the  defendant  has  appealed. 

The  principal  ground  urged  by  the  defendant  in  support  of 
its  appeal  is  that  the  plaintiff  is  not  entitled  to  recover  com- 
pensation for  the  loss  of  services  of  his  wife;  that  the  relation 
which  under  the  common  law  existed  between  the  husband 
and  wife,  by  which  the  wife  was  in  reality  the  servant  of  the* 
husband,  does  not  prevail  in  this  state;  that  the  code  does  not 
give  to  the  husband  a  right  to  the  services  of  the  wife,  and 
that,  therefore,  he  cannot  maintain  an  action  for  being  de- 
prived of  them.  It  was  shown  at  the  trial  that  prior  to  re- 
ceiving the  injury  she  did  the  housework  of  the  family  with- 
out any  assistance,  and  that  since  that  time  she  had  beeo 
unable  to  do  any  of  it,  and  that  the  plaintiff  had  been  com- 
polled  to  employ  other  assistance  for  that  purpose. 

The  right  of  the  plaintiff  to  maintain  the  action  does  not 
depend  upon  the  right  of  the  husband  to  compel  the  wife  to> 
render  such  services,  or  ui)on  the  existence  of  any  obligation 
upon  her  part  to  perform  them,  other  than  the  obligation  of 
mutual  support  which  they  contract  toward  each  otlier.  (Civ. 
Code,  sec.  155.)  The  action  is  brought  to  recover  oompensa- 
tion  for  the  damage  sustained  by  reason  of  the  wrongful  act 
of  the  defendant,  whereby  the  plaintiff  has  been  deprived  of 
her  services  and  compelled  to  expend  mon^  as  a  consequence 
of  such  deprivation.  The  services  of  the  wife  are  a  part  of 
the  earning  power  of  the  community,  and  the  earnings  re- 
ceived for  her  services  constitute  community  property  as 
much  as  do  the  earnings  received  for  the  services  of  the  hus- 
band. If  the  injury  had  been  received  by  the  husband,  it 
would  not  be  contended  that  he  could  not  recover  for  the 
damage  sustained  by  the  loss  of  his  earning  capacity.  In 
either  case,  the  earnings  would  be  community  property,  and 
any  act  by  whii  h  either  husband  or  wife  is  deprived  of  the 
capacity  to  render  services  diminishes  the  capacity  to  ac- 
cumulate community  property.  If  the  domestic  services 
voluntarily  rendered  by  the  wife  obviate  the  necessity  of  em* 
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ploying  other  aasistanoe  the  amount  of  the  community  prop- 
erty is  thereby  enhanced  in  the  amonnt  that  would  be  re- 
quired for  such  assistance,  and  by  the  deprivation  of  such  ser- 
vices the  community  property  suffers  a  oorrespondiug  dam- 
age. The  husband,  as  the  head  of  the  community,  has  the 
right  to  miiintain  actions  for  damage  to  property  sustained 
by  the  community,  and  the  action  of  the  court  in  admitting 
this  evidence  was  correct,  as  was  also  its  instruction  to  the 
iury  that  the  plaintiff  was  entitled  to  recover  the  expense  in- 
curred by  him  for  necessary  labor  and  services  substituted 
for  the  ordinary  services  of  the  wife.  (TeU  v.  Oibson,  66  Gal. 
247;  Redfield  v.  Oakland  etc.  Ry.  Co.,  112  Gal.  220.) 

One  of  the  physicians  who  had  attended  upon  the  wife, 
while  testifying,  was  asked  as  to  the  character  of  the  medi- 
cal attendance  which  she  would  require  in  the  future.  This 
question  was  objected  to  by  the  defendant^  on  the  ground 
that  it  was  seeking  to  substitute  the  opinion  of  the  witness  for 
the  conclusion  which  should  be  made  by  the  jury,  but  the 
court  properly  admitted  the  testimony.  The  character  of  the 
injuries  sustained  by  her,  as  well  as  their  probable  duration 
and  the  professional  care  required  for  their  alleviation,  were 
pnqper  subjects  for  the  opinion  of  experts.  The  plaintiff  was 
entitled  to  recover  for  whatever  damage  could  be  shown  as 
certain  to  result  in  the  future  (Civ.  Code,  sec.  3283 ;)  and  the 
testimony  of  the  physicians  who  had  attended  upon  her  was 
a  proper  mode  of  establishing  this  fact. 

The  judgment  and  order  are  affirmed. 

Gamtte,  J.,  and  Van  Dyke,  J,,  concurred. 
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[S.  F.  No.  1615.  Department  On&— October  24, 1900.] 

WILLIAM  NIOOL,  Appellant,     CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  Respondent. 

Pbactice — Want  or  Prosecution — ^Death  of  ATNBinnr — Dismissal.— 
The  trial  court  has  jurisdiction  to  entertain  a  motion  to  dismiss 
an  action  for  want  of  prosecution,  made  at  the  instance  of  the 
defendant,  after  the  death  of  the  attorney  for  the  pluintift",  when 
the  plaintiff  appears  at  the  hearing  hj  another  attorney  and 
eonteats  the  motion  on  its  merits,  notwithstanding  the  failure  of 
the  defendant  to  demand  tlie  appointment  the  plaintiff  of  an- 
other attorney,  or  his  appcaianee  in  person,  as  provided  by  section 
286  of  the  Code  of  Civil  Procedure. 

Id. — Laches  in  Proskcutiox  for  Five  Years. — A  delay  of  upward  of 
five  years  to  take  any  steps  toward  the  prosecution  of  an  action 
warrants  its  dismissal  for  laches;  and  such  delay  is  not  excused 
,  by  the  facts  that  the  plaintiflf's  time  was  entirely  taken  up  with 
his  other  business  affairs,  or  because  he  intrusted  the  oonduct 
of  the  litigation  entirely  to  his  attorney,  who  was  n^ligent  in  its 
proeeeution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Fiandsoo.  F.  H.  Dunne,  Judg^. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

S.  Bloom,  for  Appellant. 

James  L.  Gallagher,  and  Harry  T.  Creswell,  for  Respond- 
ent. 

GAROUTTE,  J.— This  appeal  is  before  vm  from  a  judg- 
ment dismissing  an  action  for  lack  of  prosecution.  The  ac- 
tion is  one  for  damages  to  real  property,  occasioned  by  rea- 
son of  an  overflowed  sewer  and  was  brought  in  the  year  1890. 
Issue  was  joined  promptly,  but  the  cause  did  not  come  to 
trial,  and  in  the  year  1898,  upon  motion  of  the  dty,  the 
action  was  dismissed  for  laches  in  the  prosecution.  Two 
years  after  the  action  was  brought  plaintiff's  attorney  died, 
and  nothing  further  was  done  in  the  matter  until  the  pres- 
ent proceedings  to  dismiss  were  inaugurated. 

The  motion  before  the  court  was  submitted  upon  the  affi- . 
davits  of  plaintiff  and  defendant's  attorney.    Plaintiff  &isL 
objected  to  the  jurisdiction  of  the  court  to  make  any  order 
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whatever  in  the  premises,  upon  the  ground  that  defendant 
had  never  served  upon  him  the  notice  required  by  section 
286  of  the  Code  of  Civil  Procedure.  That  section  provides: 
"When  an  attorney  dies,  or  is  removed  or  suspended,  or 
ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  must,  before  any  further  proceedings 
are  had  against  him,  be  required  by  the  adverse  party,  by 
iirritten  notice,  to  appoint  another  attorney  or  to  appear  in 
person."  In  view  of  the  fact  that  plaintiff  upon  April  7, 
1898,  appointed  an  attorney  to  represent  him  in  the  litiga- 
tion, and  that  the  hearing  upon  the  motion  to  dismiss  was 
not  had  until  April  15th,  there  is  nothing  in  the  point  made. 
He  had  an  attorney  at  the  hearing  who  represented  him 
fully  upon  the  merits  of  the  motion,  and  in  no  degree  is  it 
claimed  that  he  was  injuriously  affected  by  a  failure  fo  serve 
the  notice  required  by  the  aforesaid  section  of  the  code.  If 
the  plaintiff  had  failed  to  appear  at  the  hearing  upon  the 
fifteenth  day  of  April,  either  personally  or  by  attorney,  then 
the  lack  of  service  of  such  a  notice  would  probably  have  been 
good  cause  to  justify  the  invoking  of  the  aforesaid  provisions 
of  the  statute.  But  when  he  did  appear  at  that  time,  and 
by  his  attorney  presented  his  affidavit  going  to  the  merits  of 
the  motion,  and  fully  litigated  the  whole  matter  upon  the 
merits,  and  question  of  lack  of  jurisdiction  upon  the  part  of 
the  court  to  proceed  with  the  hearing  is  eliminated  from  the 
case ;  and  this,  too,  even  though  his  attorney  there  made  the 
preliminary  objection  that  the  notice  contemplated  by  the 
staute  had  not  been  given. 

As  to  the  merits  of  the  cause,  this  court  will  not  disturb 
the  judgment  of  dismissal.  The  trial  court  is  vested  with 
a  large  legal  discretion  in  these  matters,  and,  in  the  ab-^ei-ioe 
of  a  showing  of  abuse  of  that  discretion,  we  will  not  inter- 
fere. The  showing  here  is  too  weak  upon  the  part  of  the 
plaintiff  to  justify  us  in  setting  aside  the  judgment.  For  at 
least  five  years  plaintiff  made  no  motion  toward  a  prosecu- 
tion of  his  action.  Although  he  claims  to  have  retained  an 
attorney  after  the  death  of  his  first  attorney,  to  look  after 
his  interests,  yet  it  does  not  appear  by  his  affidavit  that  be 
ever  passed  a  single  word  with  that  attorney  during  those 
five  years  regarding  the  status  of  the  case.    His  excuse  for 

this  conduct  is  found  in  the  statement  that  his  time  was  en- 
CXXX.  Cal.— 19 
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tiiely  taken  up  in  the  transaction  of  his  other  buaineas  af- 
faixB,  and  that  he  depended  wholly  upon  his  retained  counsel 
to  care  for  his  rights  in  the  litigation.  The  circiimstanoo 
that  his  counsel  did  nothing  toward  prosecuting  the  trial  of 

the  action  avails  him  nothing.  The  counsel  s  negligence 
is  his  negligence ;  and  the  fact  that  he  remained  so  indiffer- 
ent to  the  condition  of  the  litigation  which  he  had  inaugu- 
rated, that  for  five  years  he  never  made  a  single  inquiry 
about  it,  fully  justifies  this  oonrt  in  upholding  the  decision 
of  the  trial  court  in  directing  an  order  of  dismissal  to  be  en- 
tered. 

F6r  ttie  foregoing  reasons  the  judgment  is  affizmed. 
Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


IL.     Ko.  4M.  Ib  Budb-OeUslMr  14,  1900.] 

EDWIN  SENIOR  et  al.,  Appellants,  v.  J.  C.  ANDERSON 

et  al.,  Respondents. 

WAm  Biasn— Fbeoi  aiid  SmnnQOBfT  AnaoniATioirt— Extsht  or 
NadsiAB^  Ubb— FiHDiiro  AoAnrsr  EvnnncB.— The  evidence  re- 
viewed and  held  insuffideiit  to  support  a  finding  that  the  whole 

off  a  stream  to  the  extent  of  the  capacity  of  the  ditch  of  prior 
appropriators,  while  there  is  sufficient  to  fill  it,  and  ali  that  raaj 
flow  in  it  in  the  irrijratini:  season,  is  necessary  for  agricultural  and 
domestic  uses  on  their  land,  as  against  subsequent  appropriatora 
of  the  stream.    [McFarland,  J.,  dissenting.] 

Id.— Bnauair  Rights — CnmncAn  or  Purchase — Pbiob  Appbopria* 
TiON  WOT  Aided. — Riparian  rights  can  only  entitle  the  owner  to  a 
reasonable  wse  of  the  water  of  the  stream  upon  riparian  lands; 
and  if  a  prior  appropriation  of  the  stream  made  for  the  use  of 
the  same  lands  exceeded  in  quantity  what  waa  required  for  beiiefl- 
eial  mee  upon  the  lands,  riparian  rights  saheequently  acquired 
therenpoB  bj  a  eertUlcate  of  purehaae  by  the  prior  appropriator 
eaanot  aid  tiie  ri^te  of  such  appropriator,  as  against  a  aubeequent 
appropriator  of  the  watera  of  tike  stream* 

iDw— Biems  or  Lowb  Somqusiit  AvnomaioB.— A  lower  eiibeeqiient 
appropriator  la  entitled  to  hafo  alt  the  stream,  except  a» 
mmA  as  has  been  anteeedwrtly  aefalred  by  benefidal  nae  under 
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a  prior  appropriation,  flow  down  to  hi«  land,  lor  the  UM«  named  in 

his  notice  of  appropriation. 

Id. — Adverse  Use  by  Prior  Appropriator. — The  diversion  of  water 
through  the  ditch  of  a  prior  appropriator  not  uecesj»ary  for  a 
weful  purpose  cannot  confer  a  right  as  against  a  subsequent 
i^ppropriator,  and  after  the  mibeeqiMBt  appropriation,  the  app1ica« 
tkm  of  more  water  to  a  beneileial  use  bj  the  prior  appropriator 
mint  mark  the  beginning  of  advene  use. 

Id.— PROPOSED  CoMpaoMUB— AUTBOBny  ov  Pusibbiit  or  Warn  Com* 

PA>'Y — PIXECl'TION  or  COMPROUISB  BT  PLAINTIFFS — RIGHTS  OF  DE- 
FENDANTS.— A  proposition  of  consolidation  and  compromise  of  the 
water  risjhts  of  the  iilaintiffs  and  of  a  corporation  under  which  the 
defendants  claim»  made  by  its  president  without  authority  or 
■aactioii  «f  the  eorporation,  ie  not  binding  upon  and  does  not  estop 
the  defendaate,  though  acted  upon  and  exeeuted  on  the  part  of  the 
plaiiitiffi.  Bat  if  It  wm  ehoim  that  the  president  was  authoriaed 
to  make  the  proposition  whieh  was  lo  aeted  upon,  or  if  the  ad- 
justment was  ratified  by  the  water  company,  the  defendants  n^ght 
be  compelled  to  perform  the  agreement. 

Costs — PREViors  Trials. — The  party  ultimatrly  prevailing  in  an  action 
is  entitled  to  recover  from  the  defeated  party  the  costs  of  pre- 
vious trials,  in  so  far  as  they  are  legitimate  and  properly  taxed. 

Id. — Motion  to  Tax  Costs — Notice — Specification  of  Objections — 
ArnoAViTS — Evidence  at  Uearino. — It  is  suOicient  in  the  notice 
9i  a  motion  to  Iwve  the  ooete  taxed  by  the  court*  under  seetioa 
loss  of  the  Code  of  Civil  Proeednre^  to  spediy  certain  iteme  of 
coete  in  the  coet  bill  as  objected  to^  and  to  etate  that  they  are 
not  l^lly  diargeable  as  coeta,  and  were  not  necessary  disburse- 
ments in  the  action.  It  is  not  necessary  that  any  affidavits 
should  accompany  the  notice,  but  upon  the  hearing  of  the  motion 
any  competent  evidence,  oral  or  written,  may  be  presented  to 
the  court. 

It. — Unauthorized  Costs — Eeportcr's  Tbanscbift — Copies  of  PAPEaa 
WiTEDBAim. — ^Iteme  of  coett  paid  without  conacBt  of  ^  partlee 
or  order  of  the  court,  for  a  transcript  ef  the  reportn^  notee 
and  for  eopiee  of  euluded  papers  withdrawn,  are  improper,  and 
•heuld  he  rejeeled  wpen  tuatfani  of  eoets. 

Id.— OovBS  or  Paibw  noM  Lajid  Oivicb  tot  i«a>— AaniiOB  ov  Si- 
naVATlOKd— An  item  of  coet  paid  for  copies  of  numerous  papera 
from  the  commissioner  of  the  general  land  oiBce,  which  were 

not  offered  in  evidence,  and  the  need  of  which  was  not  explained 
nor  shown  to  hare  been  reasonably  apprehoided,  should  be  stricken 
out. 

APPEAL  from  a  jiidgment  of  the  Superior  Court  of  Ven- 
tcm  CSounty  and  from  orders  denying:  a  new  trial  and  deny- 
ing a  motion  to  relax  costs.  B.  T.  Williams,  Judge. 

The  faets  an  stated  in  the  opinion  of  the  court. 
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H.  1m  Poplin,  for  Appellants. 

J.  S.  Chapman,  and  E.  S.  Hall,  for  Bespondento. 

THE  COURT.— Action  to  quiet  title  to  a  water  right. 
Findings  and  judgment  were  for  the  defendants,  and  plain- 
tiffs  appeal  from  the  judgment  and  from  an  order  denying  a 
new  trial,  and  also  from  an  order  after  judgment  mlating 
to  costs. 

A  former  judgment  in  this  case  in  favor  of  the  defendants 

was  reversed  upon  plaintiffs*  appeal,  and  a  new  trial  granted. 
The  second  trial  was  had  upon  the  same  pleadings,  and  the 
issues  are  therefore  imchanged. 

For  a  statement  of  the  case  and  the  issues  involved  see 
the  opinion  of  this  court  upon  the  former  appeal,  reported 
under  the  same  title,  in  115  Oal.  496. 

The  principal  question  of  fact  was  then,  and  is  now,  the 
extent  or  quantity  of  the  Hines'  appropriation.  Upon  the 
former  appeal  it  was  hefd  that  the  quantity  appropriated  by 
Hines  was  so  much  of  the  water  of  the  stream  as  was  reason- 
ably necessary  for  the  use  of  the  Hines  tract  of  land  and  at 
the  time  the  action  was  commenced.  The  quantity  of  land 
then  irrigated  was  not  materially  different  from  that  now 
irrigated.  The  quantity  of  water  then  diverted  throng  the 
Hines  ditch  and  that  now  diverted,  so  far  as  the  evidence 
shows,  is  the  same,  namely,  seventy-seven  and  seventy-eight 
one-hundred ths  inches,  measured  under  a  four-inch  pressure. 
Upon  the  former  appeal,  this  court  concluded,  from  the  evi- 
dence, that  more  water  was  diverted  upon  the  Hines  ranch 
than  was  required  or  used  for  any  useful  purpose  thereon. 
The  evidence  upon  the  second  trial  shows  that  there  are  now 
irrigated  upon  the  Hines  tract  about  forty  acres  in  fruit 
tiees,  no  alfalfa,  and  ten  or  twelve  acres  of  wild  or  unculti- 
vated j^rass  land  used  for  pasturage,  and,  as  before,  one  hun- 
dred and  eighty  to  two  hundred  acres  of  nonriparian  land'--, 
outside  of  the  Hines  tract,  upon  which  citrus  fruits  are  cul- 
tivated. 

Upon  the  second  trial,  there  was  evidence  tending  to  show 
that  theie  were  other  portions  of  the  Hines  tract  that  weie 
capable  of  irrigation  from  the  Hines  ditch,  but  under  the  de- 
cision upon  the  former  appeal  that  fact  does  not  affect  Sen- 
ior's appropriation,  which  is  to  be  determined  by  the  quuitity 
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of  water  reasonably  required  for  the  irrigation  of  the  lands 
then  irrigated  upon  the  Hines  tract,  omitting,  perhaps,  the 
pasture  land,  which  Mr.  W.  L.  Hall  testified  he  did  not  now 
irrigate  because  he  did  not  have  sufficient  water,  and  had  not 
for  two  yean.  Several  witneBaee  testified  that  the  whole  of 
the  water  was  necessary  for  iise  upon  the  Hines  tracts  and 
the  court  so  found,  though  it  was  further  found  that :  ''While 
the  amount  of  seventynseven  and  seventy-eight  one-hun- 
dredths  inches,  measured  under  a  four-inch  pressure,  would 
be  more  than  was  nece-sar\'  for  the  irrigation  of  the  Hines 
tract,  if  the  same  flowed  continuously,  yet  no  such  quantity 
of  water  continues  to  flow  during  any  considerable  portion 
of  the  irrigating  season,  and  it  is  necessary  to  make  use  of 
all  the  water  that  would  flow  in  said  conduits  of  the  defend- 
ants,  while  the  same  continues  to  flow,  to  keep  the  lands  in 
such  condition  as  that  the  quantity  of  water  usually  flowing 
in  the  stream  later  in  the  season  would  suffice  for  the  proper 
irrigation  thereof,  and  the  said  amount  flowing  in  said  stream 
during  the  irriiralion  season  is,  in  many  years,  insufficient 
in  quaitity  for  the  proper  supply  of  said  lands." 

Many  witnesses  were  examined  and  testified  to  the  effect 
that  the  flow  of  water  in  the  stream  greatly  diminished  dur^ 
ing  the  irrigating  season,  but  no  effort  seems  to  have  been 
made  to  ascertain  by  measurement  the  average  flow  of  the 
water  in  different  months  of  the  season,  nor  tho  quantity  in 
fact  used  upon  the  Hines  ranch,  nor  upon  the  outside  lands, 
nor  whether  the  water  was  used  upon  the  Hines  land  by  con- 
tinuous flow,  or  alternately,  by  time  division,  with  the  outside 
lands.  It  does  appear,  however,  that  the  water  system  of  the 
outside  lands  had  a  capacity  of  thirty  inches,  and  said  lands 
were  entitled  to  five-eighths  of  the  water,  and  the  Hines  place 

to  three-eighths;  and,  in  the  absence  of  specific  evidence  to 
the  contrary,  we  must  assume  that  the  water  was  in  fact  used 
substantially  in  those  proportions.  Of  course,  it  is  immaterial 
to  the  plaintiffiB  where  the  water  legally  appropriated  by 
Hines  was  used,  but  the  quantity  of  land  irrigated  from  that 
source  furnishes  evidence  tending  to  show  whether  the  quan- 
tity of  water  diverted  from  the  stream  through  the  Hines 
ditch  was  more  than  was  reasonably  necessary  for  beneficial 
uses  upon  the  Uines  land,  since  that  was  the  measure  of  the 
extent  of  his  appropriation.  Plaintiffs  also  introduced  several 
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witnesses  who  hod  experience  in  the  irrigation  of  fruit  lands 
in  that  vicinity  who  testified  to  the  quantity  of  land  that 
could,  in  (heir  judgment,  be  irrigated  with  one  inch  of  water 
flowing  perpetually,  and  these  ranged  from  two  acres  of  fruit 
land  to  seven  or  eight  acres  to  each  inch  of  water,  and  among 
the  witnesses  who  so  testified  were  four  of  the  defendants 
This  wide  variance  as  to  the  quantity  per  acre  is  hased  partly 
upon  the  character  of  the  soil,  and  partly  upon  the  age  of  the 
trees,  and  the  manner  of  using  the  water.  This  evidence 
tends  stron^^ly  to  sustain  the  contention  of  the  plaintiff,  and 
supported  as  it  is  by  the  fact  that  five-eighths  of  the  water 
is  used  upon  one  hundred  and  eighty  acres  of  other  lands, 
while  the  remainder  sustains  the  trees  growing  upon  the 
Hines  ranch  without  injury,  so  far  as  disdoeed  by  the  evi« 
denoe,  and  by  the  further  fact  that  for  two  yeais  or  more 
what  was  supposed  to  he  about  one-tenth  of  the  water  di- 
verted by  both  ditches  was  used  upon  plaintiffs'  land,  would 
appear  to  greatly  preponderate  over  the  general  expression 
of  an  opinion  that  the  entire  flow  during  the  irrigating  sea- 
son was  not  more  than  sufficient  for  the  proper  irrigation  of 
the  Hines  land  upon  which  water  had  been  at  any  time 
used. 

There  was  some  testimony,  however,  of  a  different  charac- 
ter, and  furnishing  a  different  basis  of  calculation. 

W.  L.  Hall,  one  of  the  defendants,  and  also  one  of  the  own- 
ers of  the  Hines  ranch  and  having  the  charge  of  it  for  himself 
and  his  co-owner,  was  asked  by  his  coviiisel  the  following 
question:  "When  you  say  it  would  require  forty  inches  to 
the  acre  to  irrigate  it  during  the  year,  do  you  mean  by  that 
that  it  would  take  forty  inches  of  say  twelve  thousand  five 
hundred  or  thirteen  thousand  gallons,  or  whatever  an  inch 

of  water  is,  forty  times  that  amount  per  acre  during  the 
year?  Is  that  what  you  mean  when  you  say  forty  inches  to 
the  acre?  A.  Forty  times  thirteen  thousand  gallons,  that  is 
what  I  mean ;  and,  dividing  it  up  during  the  season,  one-fifth 
of  that  would  be  eight  inches  to  the  irrigation;  and  that 
amount  placed  on  the  ground  is  what  I  term  forty  inches  dur- 
ing the  season." 

Assuming  that  the  witness  correctly  states  the  number  of 
gallons  required  to  put  one  inch  of  water  upon  an  acre  of 
ground,  the  number  of  inches  measured  under  a  four-inch 
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pressure  required  to  put  that  quantity  of  water  upon  an  acre 
of  land  is  not  difficult  of  computation.  According  to  the 
"Statistician  and  Economist"  for  1899-1900,  page  549,  one 
miner's  inch  (four-inch  pressure)  will  discharge  in  twenty- 
four  hours,  24^60.8  cubic  feet,  or  16,956  gallons.  Deducting 
thirty-eight  per  cent  for  the  difference  between  the  theoretical 
and  the  actual  flow  (6,44;)  gallons),  we  have  10,513  gallons 
actual  flow  in  twenty-four  hours,  or,  for  ten  days,  105,130 
gallons  while  each  irrigation  of  eight  inches  on  defendants' 
basis  would  require  eight  times  13,000,  or  104,000  gallons. 
Uf  therefore,  we  further  assume  that  fifty  aores  are  irrigated 
on  the  Hines  ranch,  fifty  inches  constant  flow  would  put  the 
required  amount  of  water  on  each  acre  every  ten  days;  or  a 
constant  flow  of  seventeen  inches  would  put  said  required 
amount  of  water  on  said  fifty  acres  every  month. 

Here  is  a  mathematical  demonstration  based  upon  the 
testimony  of  defendant  Hall,  who,  with  his  co-owner  of  the 
Hines  ranch  and  of  the  water  right,  conveyed  that  water  right 
to  the  corporation,  and  through  it  to  his  oodefendanta ;  and 
it  may  be  added  that  this  conclusion  is  supported  more  or  less 
directly  by  the  testimony  of  all  the  witnesses  who  base  their 
testimony  upon  their  experience  and  observation  of  the  quan- 
tity of  fruit  land  that  may  be  irrigated  per  inch  of  water; 
and  the  fact  that  for  seven  or  eight  years  l>ef(>io  the  second 
thai  of  this  case  from  one  hundred  and  eighty  to  two  hundred 
acres  of  fruit  land,  outside  of  the  Hines  land,  had  been  irri- 
gated almost  entirely  from  the  Hines  ditch  closely  approaches 
a  demonstration  that  the  capacity  of  the  Hines  ditch,  and  the 
water  diverted  thereby,  was  largely  in  excess  of  the  require- 
ments of  the  Hines  ranch. 

As  to  the  quantity  of  water  flowing  in  the  stream  during 

the  irrigating  season,  Mr.  Hall  testified:  ''About  sixty  inches 
on  an  average  fiows  down  that  creek  to  our  point  of  diversion, 
I  would  suppose,  in  the  first  part  of  the  year,  and  diminishes 
rapidly  until  along  in  August  I  have  hardly  ever  found  more 
than  thirty  inches;  last  year  there  was  about  twenty  inches 
In  Octobw.  The  lowest  stage  of  water  I  think  was  sixteen 
inches.  In  the  first  of  July  last  year  there  was  thirty-five  or 
forty  inches.  That  amount,  I  think,  would  not  be  any  more 
than  sufficient  to  irrigate  the  cultivated  lands  on  the  Hines 
place.'' 
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These  quantitieB  are  estimated  by  the  witness;  hat,  assum- 
ing they  are  correct,  and  testing  the  quantity  of  water  re- 
quired to  irrigate  the  lands  that  have  been  irrigated  on  the 
Hines  place,  including  the  ten  or  twelve  acres  of  grass  land, 
either  by  the  testimony  of  the  witnesses  as  to  the  quantity  of 
water  required  per  acre,  or  by  the  computation  based  upon 
the  theor\'  that  eight  inches  in  depth  of  water  is  required  for 
each  of  five  irrigations  during  the  season  (being  equal  to 
forty  inches  of  rainfall),  the  findings  of  the  court  that  the 
whole  of  the  stream,  to  the  extent  of  the  capacity  of  the  ditch, 
while  there  is  sufficient  water  to  fill  it,  and  all  that  may  there- 
after flow  during  the  irrigating  season  is  necessary  for  agri- 
cultural and  domestic  uses  on  the  Hines  land,  are  not  justified 
by  the  evidence. 

It  is  contended  by  respondents  that  Senior  acquired  no 
rights  by  his  notice  and  the  actual  diversion  of  the  water  in 
October,  18S7;  that  riparian  rights  had  before  that  attached 
to  the  lands  of  Mrs.  Hines,  she  having  proved  up  and  claimed 
her  final  certificate  of  purchase.  There  is  no  merit  in  this 
contention.  Her  riparian  rights  could  only  entitle  her  to  a 
reasonable  use  of  the  water  upon  her  riparian  lands,  but 
having  before  she  acquired  title  from  tlie  United  States 
appropriated  more  water  than  was  required  for  beneficial  uses 
upon  said  land,  she  could  acquire  no  right  to  any  additional 
quantity  under  the  law  of  riparian  rights. 

Respondents  cite  Smith  v  HawkinB,  110  CaL  122,  and 
Broder  v.  NaUma  Waier  etc.  Co.,  101  U.  S.  274,  to  the  prop- 
osition that  where  an  appropriation  of  water  is  made  upon 
the  public  lands  of  the  United  States,  when  it  is  perfected, 
the  act  of  Congress  of  18GG  operates  as  a  grant  of  the  right. 
Those  cases  especially  related  to  the  right  of  way  for  canals 

and  ditches  for  the  conveyance  of  water  over  public  lands, 
and  held  that  as  against  subsequent  purchasers  of  these  lands 
the  act  of  Congress  operated  as  a  grant  to  the  ditch  owner, 
but  neither  of  these  ca-cs  hold  that  one  can  divert  water  from 
a  stream  and,  without  devoting  the  water  within  a  reiisonable 
time  to  a  beneficial  use,  hold  it  against  an  appropriation 
afterward  lawfully  made  and  perfected. 

Again,  it  is  contended  by  re^^pondonts  that  it  is  not  shown 
bv  anv  satisfactorv  evidence  that  there  wa.s  ever  any  water 
used  on  the  Senior  place  except  at  times  when  there  was  a 
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quantity  in  the  stream  in  escess  of  that  diverted  by  the  de- 
fendants, except  the  little  that  rises  in  the  stream  below  de- 
fendants' dam  and  ditch,  and  that  it  does  not  appear  that 
such  right  was  even  interfered  with.  That  Senior  was  en- 
titled to  have  all  of  the  stream  (except  so  much  os  was  legally 
appropriated  by  Hines)  flow  down  to  his  land,  cannot  be 
qnestioned;  and  if  Hines,  or  the  defendants,  diverted  more 
of  the  stream  than  was  legally  appropriated,  it  was  clearly 
an  interference  with  plaintiffs'  rights ;  and  in  the  fourth  find- 
ing it  is  stated,  after  finding  the  posting  of  the  notice  and  the 
construction  of  the  ditch  by  Senior,  that  he  '  did  divert  from 
the  stream  at  divers  times  such  water  as  might  be  flowing 
therein  at  the  point  of  said  diversion  for  use  upon  his  land." 

By  his  appropriation  Senior  was  entitled  to  the  quantity 
of  water  reasonably  necessary  for  the  uses  named  in  his  no- 
tice, provided  that  quantity  would  naturally  flow  in  the 
stream  at  the  point  of  his  diversion,  as  against  all  above  him 
on  the  same  stream,  subject  to  the  single  ^ception  of  rights 
antecedently  acquired.   (Crandall  v.  Woods,  8  Cal.  136.) 

Respondents  contend,  however,  that  the  use  of  water  on  the 
Hines  place  began  ten  or  eleven  years  before  Senior  settled 
upon  his  land,  that  Senior  settled  there  in  1886,  that  his  no- 
tice of  appropriation  was  posted  November  3,  1887,  nearly 
seven  years  before  this  suit  was  begun,  and  again  urge  that 
plaintiflfs'  right  to  any  of  the  water  actually  diverted  through 
the  Hines  ditch  is  barred  by  the  statute  of  limitations.  This 
point  was  disposed  of  on  the  former  appeal,  where  it  was 
said:  "The  diversion  through  the  Hines  ditch  of  water  not 
necessary  for  a  useful  purpose,  for  any  length  of  time,  would 
not  give  a  right  as  against  the  tiffs,  and,  therefore,  the 
application  of  the  water  to  a  beneflcial  purpose  upon  other 
lands  by  the  defendants,  or  their  predecessors  in  interest,  the 
Ojai  Valley  Water  Company,  must  mark  the  beginning  of 
the  adverse  use" ;  and  that  use  is  clearly  shown  to  have  begun 
within  Ave  years  before  tliis  action  was  commenced. 

That  plaintifiFs  have  a  useful  purpose  to  which  they  desire 

to  apply  the  water  is  clear.  Senior  testified  that  about  eighty 
acres  of  the  one  hundred  and  sixty  patented  to  him  is  capable 
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of  irrigation,  and  about  twenty-five  acres  weie  in  actual  culti- 
vation at  the  commencement  of  this  suit. 

In  April,  1892,  W.  L.  Hall,  then  pi«sident  of  the  Ojai  Val- 
ley Water  Company,  and  one  of  the  ownen  of  the  Hines 
place,  wrote  a  letter  to  Mr.  Senior  in  which  was  outlined  a 
scheme  for  the  consolidation  of  the  water  right  of  the  plain- 
tiffis  with  that  of  the  corporation,  by  which  plaintiffs  were  to 
have  one-tenth  of  tho  whole  of  the  water  diverted  by  both 
ditches.  A  sufficiently  full  statement  of  the  i)rop06ition  and 
what  was  done  thereunder  appears  in  the  opinion  upon  the 
former  appeal  (116  California)  at  pages  506,  507.  This 
scheme  was  fully  executed  so  fas  as  the  plaintiffs  were  con- 
cerned. Hall  was  permitted  to  unite  the  two  ditches,  and  he 
also  inserted  a  pipe  in  the  flume  through  which  was  con- 
veyed to  the  plaintiffs  approximately  one-tenth  of  the  whole 
flow  of  the  water,  and  that  was  continued  for  two  years.  Plain- 
tiffs executed  conveyances  of  the  water  right  and  of  the 
rights  of  way,  and  offered  to  deliver  them,  and  one  or  more 
of  the  conveyances  required  to  be  given  to  the  plaintiff's 
were  prepared  by  Hall.  The  corporation,  however,  never 
took  formal  action  upon  the  proposition,  which  was  made 
by  Hall,  personally,  as  an  adjustment  which  he  was  willing 
to  make  and  would  advise  the  corporation  to  ratify ;  but  he 
testified  that  he  had  conferred  with  the  stockholders  and 
members  of  the  board,  and  they  declined  or  refused  to  ap- 
prove the  scheme.  No  chanj^e  wtis  made,  however,  in  the  use 
of  the  water  until  after  the  conveyance  was  made  by  the  cor- 
poration to  the  individual  stockholders  who  constitute  the 
San  Antonio  \\'ater  Company,  and  appellants  contend,  in 
substance,  that  the  defendants  having  received  a  convey- 
ance of  the  property  and  water  right  from  the  corporation 
while  the  waters  were  so  united  and  used,  the  defendants  are 
estopped  to  deny  the  validity  of  this  adjustment  of  the  con- 
troversy and  of  plaintiffs'  ri^^t  to  said  one-tenth  of  the  united 
flow  of  both  ditches  in  the  manner  proposed  and  executed  by 
Hall.  We  do  not  think,  however,  that  because  the  defend- 
ants bought  the  property  and  rights  of  the  corporation, 
whether  Uiey  be  regarded  as  a  voluntary  unincorporated  as- 
sociation, or  as  copartners,  or  as  individuals,  while  Senior's 
pipe  was  still  attmshed  to  defendants'  flume,  that  they  are 
bound  by  a  transaction  which  was  not  obligatory  upon  their 
grantor.    If  it  were  shown  that  Hall  was  authorized  by  the 
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corporation  to  make  such  adjustment  of  the  conflicting 
claims  of  the  oorpoiation  and  the  plaintiffs,  or  that  what  he 
did  had  been  sufasequently  ratified  by  the  corporation  or  the 
defendants,  there  would  be  no  diflBcdty  in  compelling  a  per- 
formance of  the  agreement  which  would  have  happily,  and 
perhaps  justly,  ended  this  unfortunate  controvei-sy. 

There  is  also  an  appeal  from  an  order  denying  plaintiffs' 
motion  to  relax  costs. 

As  to  the  liability  of  the  party  ultimately  defeated  for  the 
costs  of  previous  trials,  so  far  as  the  same  are  legitimate  and 
properly  taxed,  it  may  be  said,  for  the  guidance  of  the  court 
upon  a  new  trial  being  had,  that  the  party  defeated  is  lia- 
ble. Upon  this  point  see  Stoddard  v.  Treadwell,  29  Gal. 
281,  and  the  cases  there  cited.  In  Shreve  v.  Cheesman,  69 
Fed.  Rep.  789,  it  was  said  that  the  Colorado  statute  which 
provides  thfit  "the  prevailing  party  shall  recover  his  costs  to 
be  taxed''  authorizes  him  to  recover  all  his  costs  in  the  ac- 
tion, including  those  of  a  prior  mistrial,  as  well  as  those  of 
the  last  trial.  (Citing  numerous  cases  from  other  states.) 

The  bill  of  exceptions,  taken  upon  the  hearing  of  the  mo- 
tion to  retax  the  costs,  contains  the  notice  of  said  motion 
which  sets  out  the  various  items  objected  to,  amounting  in 
all  to  $397.75,  including  $79.65,  the  costs  of  the  former  trial 
Upon  the  hearing  the  court  struck  out  certain  items  amount- 
ing to  980.10,  and  taxed  the  remainder  at  $395.65.  The  no- 
tice of  appeal  spedfies  the  items  as  to  which  the  appeal  is 
taken. 

The  first  item,  costs  of  former  trial,  $79,  has  been  dis- 
posed of. 

The  notice  of  motion  to  rotax  the  costs  was  not  accompan- 
ied by  any  affidavit  specifying  the  grounds  of  the  objection 
to  the  items  mentioned  therein,  but  it  was  stated  that  the 
items  mentioned  were  not  legally  chargeable  as  costs  against 
the  plaintifliB,  and  that  they  were  not  necessary  disbursements 

in  the  action;  and  that  "the  motion  would  be  heard  on  the 
papers  on  file,  and  any  other  testimony  that  may  be  produced 
on  the  hearing  of  the  motion." 

Upon  the  hearing,  Mr.  Poplin,  plaintiiiB'  attorney,  was 
sworn  and  offered  to  testify  concerning  certain  items,  and 
defendants  objeeted  tbat  no  affidavits  in  support  of  or  specify- 
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ing  the  facts  upon  which  the  objections  were  based,  accom- 
panied the  notice,  and  that  the  only  evidence  admissible  un- 
der the  notice  was  the  papers  in  the  case.  The  objcclion  was 
taken  under  advisement,  and  the  testimony  admitted  subject 
to  said  objections,  to  be  determined  upon  the  decision  of  the 
motion.  The  question  does  not  appear  to  have  been  poased 
upon.  The  court  denied  the  motion,  and  upon  its  own  mo- 
tion struck  out  certain  items  hereinbefore  stated. 

Section  1033  of  the  Code  of  Civil  Procedure,  which  pro- 
vides for  motions  to  have  the  costs  taxed  by  the  court,  does 
not  specify  what  the  notice  must  contain,  nor  upon  what 
kind  of  evidence  it  shall  be  heard.  The  notice  of  the  motion 
was  certainly  as  specific  as  the  affidavit  to  the  cost  bill,  and 
was  sofficient;  and  any  evidence,  oral  or  written,  in  its  na- 
ture competent  to  prove  or  disprove  a  material  fact  in  a  conrt 
of  justice  we  think  is  competent  upon  the  hearing  of  such 
motion. 

The  following  items  stated  in  the  notice  of  appeal  from 
the  order  should  have  been  rejected : 

1.  ''Reporter,  A.  Pratt,  for  transcript,  $223.20."  As  to 
this  item,  the  uncontradicted  evidence  given  by  Mr.  Poplin 
shows  that  counsel  for  defendants  requested  him  to  consent 
to  an  order  to  have  the  reporter  write  up  his  notes,  each 
party  to  pay  one-half  of  the  cost  of  the  sanio,  luid  this  re- 
quest was  refused,  and  the  matter  being  presented  to  the 
court,  the  court  declined  to  make  such  order  unless  plaintiffs 
would  consent,  and  plaintiffs  refused  to  give  such  cons^t, 
and  that  the  notes  were  transcribed  without  their  knowledge 
or  consent  Under  these  facts  the  said  item  was  not  a  proper 
charge  in  the  cost  bill,  and  should  have  been  stricken  out. 
Besides,  the  item  was  too  indefinite,  and  did  not  show  upon 

its  face  that  it  was  a  proper  charge  either  as  to  subject  or 
amount. 

2.  "A.  R.  Crawford,  copying  papers  withdrawn,  $19.25." 
These  copies  were  not  made  by  any  consent  or  order  of  the 
plaintiffs  or  their  attorney,  or  of  the  court.  These  papers 
were  offered  by  defendants  to  be  read  in  evidence,  but  were 
excluded  under  objection  of  plaintiffs.  The  ground  of  ob- 
jection under  which  they  were  excluded  does  not  appear. 
This  item  being  objected  to.  and  it  not  appearing  upon  its 
face  to  be  a  proper  charge,  the  burden  was  upon  tihe  defend- 
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ant  to  show  facts  sustaining  it.  (Miller  v.  Highland  Ditch 
Co.,  91  Cal.  103.)  Besides,  it  appears  that  the  copies  were  of 
records  of  Ventura  county,  and  under  rule  23  of  the  superior 
court  of  that  county  the  cost  of  copies  of  such  records  are  not 
allowed  as  costs,  unless  they  have  been  ordered  by  the  court 
or  judge. 

.  8.  "Paid  commisdoner  of  general  land  office  for  copies  of 
papers,  914.95.''  This  item  was  the  cost  of  copies  of  all  the 

papers  on  file  in  said  office  relative  to  the  homestead  entry  of 
Alice  Hines,  "aggregating  thirty-three  pages,  and  seventeen 
instruments  not  introduced  in  evidence."  No  explanation 
i^  given  tending  to  show  that  in  any  contingency,  reason- 
ably to  be  apprehended,  they  would  be  needed.  This  item 
should  also  haire  been  stricken  out. 

The  other  items  appear  to  him  been  for  proper  or  neces> 
saxy  disbursements,  and,  in  the  abeence  of  some  evidence 
tending  to  show  that  they  are  false,  excessive,  or  erroneous, 
should  be  allowed. 

It  is  ordered  that  the  judgment  and  the  order  denying  de- 
fendants' motion  for  a  new  trial  be  reversed,  and  that  the 
court  below  be  directed  to  strike  from  the  defendants'  cost 
bill  the  three  items  above  specified  amounting  to  $257.40. 

McFAKLAND,  J.,  dissenting. — dissent  This  case  in-  * 
Tolves  certain  water  rights,  and  the  appeal  is  by  plaintiffs 
from  a  judgment  in  favor  of  defendants,  from  an  order  deny- 
ing their  motion  for  a  new  trial,  and  from  an  order  denying 
the  plaintiffs'  motion  to  strike  out  defendants'  cost  bill,  and 
refusing  to  strike  out  certain  items  in  said  bill. 

There  was  an  appeal  to  Uus  court  from  a  former  judgment 
in  favor  of  defendants,  wherein  the  judgment  was  reversed 
and  a  new  trial  ordered.  The  decision  on  that  appeal  is  to  be 
found  in  115  California  Reports,  commencing  at  page  496, 
where  the  general  features  of  the  case  are  stated.  The  de- 
fendants claim  the  water  rights  which  they  assert  here 
through  J.  D.  Hines  and  his  successors  in  interest ;  and  it  is 
beyond  all  question  that  defendants  and  their  predecessors 
have  since  the  year  1883,  and  under  claim  of  right,  continu- 
ously diverted  the  waters  of  San  Antonio  creek  to  the  extent 
of  seventy-eight  and  seventy-seven  one-hundredths  inches, 
measured  under  a  four-inch  pressure,  by  means  of  a  certain 
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iiume  and  ditch,  wheu  that  amount  was  flowing  therein,  and 
when  less  than  that  amount  was  so  iSowing  in  the  creek,  they 
have  thus  diverted  the  whole  of  said  waters;  and  the  oourt 
correctly  and  upon  sufficient  testimony  so  found.  The  only 
important  question  on  both  trials  was  whether  or  not  during 
two  or  three  years  of  the  first  appropriation  and  use  by  Hines 
the  water  was  used  for  a  beneficial  purpose.  On  the  former 
appeal  this  court  held  that  while  it  was  clear  that  defendants 
and  their  predecessors  had  actually  and  continuously  di- 
verted the  said  amount  of  waters  since  1883,  the  evidence  was 
not  sufficient  to  show  that  Hines  had  diverted  the  same  for  a 
beneficial  purpose;  and  for  that  reason  the  judgment  was  le- 
versed.  At  the  second  trial  the  superior  court  reached  the 
same  conclusions  at  which  it  arrived  at  the  first  trial,  al- 
though the  findings  are  in  many  respects  much  fuller  than 
they  were  before.  The  evidence  at  the  last  trial  is  certainly 
to  some  considerable  extent  different  from  that  at  the  first 
trial,  and  more  favorable  to  the  defendants.  The  reversal  on 
the  former  appeal  seems  to  have  been  based  to  a  very  great 
extent  upon  an  expression  in  the  testimony  of  the  witness  E. 
S.  Hall,  that  Hines  irrigated  the  hillsides  of  his  land  for  the 
purpose  "of  holding  the  water."  At  the  last  trial,  however, 
the  testimony  of  Hall  was  a  great  deal  fuller  than  at  tlie 
former  trial;  and  he  explained  that  TTincs,  in  addition  to  ir- 
rigating certain  small  orchards  and  alfalfa,  irrigated  the  hill- 
sides for  the  purpose  of  raising  grass  as  feed  for  a  large  num- 
ber of  cattle  which  Hines  then  had.  This  certainly  was  a 
beneficial  purpose  within  the  meaning  of  the  law  on  that 
subject.  Of  course,  everyone  who  appropriates  and  diverts 
water  does  it,  in  a  certain  sense,  for  the  purpose  of  holding 
it;  and  taking  Hall's  testimony  in  the  most  adverse  sense  to 
defendants  it  can  be  construed  as  nothing  more  than  mean- 
ing that  Hines  perhaps  intended  that  when  his  orchards 
should  become  larger  and  require  more  water  he  would  apply 
part  of  the  water  employed  for  the  irrigation  of  the  grass  to 
the  irrigation  of  his  orchards  and  other  crops  which  he  might 
subsequently  raise  on  the  lands,  and  as  was  said  by  Justice 
Field  in  Atchison  v.  Peterson,  20  Wall.  514:  "A  different 
use  of  water  subsequently  does  not  affect  the  right."  This 
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principle  also  applies  to  the  subsequent  use  by  defendants  of 
the  water  for  certain  other  purposes. 

As  to  the  question  whether  or  not  the  water  diverted  by 
Bines  was  more  than  was  reasonably  required  to  irrigate  his 
land  the  evidence  was  conflicting,  and  there  was  certainly 
sullicient  evidence  to  warrant  the  finding  of  the  court  on  that 
subject.  It  is  to  be  noticed  that  the  diversion  was  made  by 
an  open  ditch  and  flume,  a  plan  very  different  from  the  more 
modem  system  of  pipes  and  reservoir.  The  court  further 
found  that  whOe  the  creek  at  times  furnished  water  enough 
to  fill  the  ditch  to  the  extent  of  seventy-eight  and  seventy- 
seven  one-iiundredths  inches,  yet  after  the  commencement 
of  the  irrigation  season  the  water  in  the  creek  rapidly  dimin- 
ished— ^in  some  seasons  to  ten,  and  even  to  five  inches — and 
that  the  use  of  the  full  capacity  of  the  ditch  during  the  early 
part  of  the  season  in  fully  saturating  the  land  was  necessary 
to  provide  against  the  very  small  amount  of  water  that  could 
be  obtained  later.  Looidng,  therefore,  over  the  whole  of  the 
evidence  in  the  case,  I  do  not  feel  warranted  in  saying  that 
it  was  insufiSdent  to  support  the  finding  that  the  amount  of 
water  stated  therein  was  diverted  by  the  defendants  and 
their  predecessors  for  a  lawful  and  beneficial  purpose. 

I  do  not  think  that  property  in  ditches  and  water  rights 
which  have  heen  established  and  held  for  many  years  should 
bo  jeopardised  by  attacks  of  as  light  a  character  as  those  re- 
lied on  in  the  case  at  bar;  and  when  such  attacks  have  been 
held  by  the  trial  court  to  be  unwarranted  I  do  not  think 
that  its  finding  should  be  disturbed,  and  long  established 
property  rights  upset,  upon  such  showing  as  is  made  here 
by  appellant  In  my  opinion  the  judgment  should  be  af- 
fimed. 

Rehearing  denied. 

McFarlandy  J.,  di«ented  from  the  order  denying  a  rehear- 
ing. 
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£8.  F.  No.  1331.  Ib  Bank.— October  25,  1000.] 

JOHN  D.  WORKS,  Petitioner,  v.  SUPERIOR  COURT  OP 

THE  COUJSJTY  OF  SAN  DIEGO,  Respondent. 

4 

OoKTEMPT — Bias  and  FIbjvdice  op  Judge — Monow  fob  Change  of 
Judge. — Since  the  amendraent  of  1897  to  section  170  of  the  Code 
of  Civil  Procedure,  making  the  bias  and  prejudice  of  the  judge  a 
ground  of  objection  to  his  competency  to  try  a  cause,  a  party 
making  such  an  objection  may  file  affidavits  in  support  of  his 
motion  for  a  diange  of  trial  judges  without  being  guilty  of  a 
contempt,  unices  he  purposely  includes  matters  wholly  irrele- 
▼ant  and  immaterial,  and  which  are  justly  offensiTs  to  the  judge 
who  must  pass  upon  the  motion. 

In. — ^HosTXUTT  OF  Jtjdoi  to  Attornct. — Since  the  passage  of  sudi 
amendment,  an  attorney  at  law  who  appears  for  a  party  objectittg 

to  a  trial  judge  on  the  ground  of  his  alleged  bias  and  prejudice  Is 
not  puilty  of  contempt  in  causing  to  be  inserted  in  the  moving 
affidavits  the  fact  that  he,  as  the  attorney  for  the  niovini^  pnrty 
in  another  case,  had  filed  a  brief  in  the  supreme  court  which 
the  trial  judge  had  regarded  as  a  reflection  upon  himself,  and 
that  the  judge  had  since  refused  to  speak  to  the  attorney.  Sodi 
fact,  thot^  by  no  means  ecaclusir^  is  relevant  and  material  on 
the  question  of  bias  and  prejudice. 

APPLICATION  for  a  writ  of  eeriionm  to  review  an  order 
of  the  Superior  Court  of  San  Diego  County  convicting  the 
petitioner  of  contempt.  E.  8.  Torrance  and  J.  W.  Hughes, 

Judges. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Bradner  W.  Lee,  and  Ray  P.  Safford,  for  Petitioner. 

A.  H.  Sweet,  for  Respondent 

BEATTY,  C.  J. — This  is  a  proceeding  by  certiorari  to  re- 
view an  order  convicting  the  petitioner  of  a  contempt  of 
court.  The  return  to  the  writ  consists  exclusively  of  a  certi- 
fied copy  of  the  order  adjudicating  the  petitioner  guilty,  with 
the  recitals  upon  which  it  is  based.  It  appears  therefrom  that 
the  petitioner,  as  attorney  for  the  San  Diego  Water  Com- 
pany in  an  action  pending  in  the  superior  court,  presented 
a  motion  tiiat  a  judge  from  some  other  county  be  called  in 
to  try  the  cause,  basing  his  motion  partly  upon  what  he 
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claimed  to  be  a  legal  disqualification  of  the  San  Diego  judges, 
and  partly  upon  the  ground  that  his  client  could  not  have 

a  fair  trial  before  said  judge.-,  or  either  of  them,  by  reason 
of  their  prejudice  and  bias.  That  in  support  of  his  motion  he 
read  to  the  court  an  affidavit  which  he  had  prepared  and 
caused  to  be  verified  by  an  officer  of  the  corporation,  contain- 
ing several  statements  of  fact  made  positively  and  not  on  in- 
formation and  belief,  which  facts  petitioner  knew  at  the  time 
he  prepared  and  read  the  affidavit  were  not  within  the  per- 
sonal knowledge  of  the  affiant.  With  respect  to  these  state- 
ments, however,  it  is  not  found  that  they  were  in  any  respect 
untrue,  and  since  they  related  to  prooeedingiB  in  other  causes 
in  the  superior  court  of  San  Diego  county  to  which  the  San 
Diego  Water  Company  was  a  party,  and  to  matters  within 
the  personal  knowledge  of  the  judges  of  that  court  (both  of 
whom  participated  in  making  the  order  here  under  re- 
view), it  must  be  concluded  that  the  only  objection  to  the 
affidavit  on  this  score  was  that  the  statements  in  question, 
though  true,  should  not  have  been  made  positively,  but  only 
upon  information  and  belief. 

Whether  that  fault  in  the  affidavit  would  amount  to  a  con* 
tempt  of  court  need  not  be  considered,  because  the  further 
recitals  preceding  the  order,  and  the  order  itself,  show  very 
clearly  that  it  was  for  something  entirely  different  and  dis- 
tinct from  those  statements  that  petitioner  was  found  cuilty. 

To  make  this  evident  we  quote  the  recitals  which  follow 
and  the  order  based  thereon: 

"And,  whereas,  it  further  appears  from  the  affidavit  of  J. 
M.  Howells,  presented  and  read  as  aforesaid  to  the  court  by 
the  said  John  D.  Works,  that  in  two  cau.«es  heretofoiv  pend- 
ing in  this  court,  to  each  of  which  the  said  San  Diego  Water 
Company  was  a  party,  viz.,  Albert  Meyer  v.  The  City  of  San 
Diego  et  al.,  and  The  San  Diego  Water  Company  v.  The  City 
of  San  Diego  et  al.,  the  said  San  Diego  Water  Company 
moved  the  said  judge  of  Department  One  of  this  court  for  a 
change  of  the  place  of  trial  of  said  causes,  on  the  ground 
that  said  judge  was  an  interested  party  and  therefore  dis- 
qualified, which  motion  was  overruled  by  said  judge  of  De- 
partment One  of  this  court.  That  said  San  Diego  Water 
Company  appealed  from  the  said  order  denying  its  motion 
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for  a  diange  of  pltoe  of  trial  of  said  oaoBeB,  and  in  his  brief,  i 
in  support  of  its  appeal,  claimed  that  said  judge  was  legally  t 

disqualified  to  try  said  causes,  and  that  the  circumstances  i 
were  such  that  the  said  judge  should,  on  his  own  motion, 
have  called  in  another  judge  without  an  afl&davit  having 
been  tiled.  That  said  judge,  as  affiant  is  informed  and  be- 
lieves, claimed  that  said  brief  was  a  reflection  upon  him  and 
complained  to  the  snpveme  court  of  the  same;  that  the  at^ 
tomeys  for  the  dty  of  San  Diego  and  the  Southern  Galif omia 
Monntain  Water  Company  (which  was  also  a  party  to  one  of 
said  causes)  moved  said  supreme  court  to  strike  said  brief 
from  the  files,  on  the  ground  that  it  was  scandalous  and  im- 
pertinent, and  that  the  said  supreme  court,  struck  said  brief 
from  the  files;  and  that,  as  afhant  is  informed  and  believes, 
said  judge 'of  Department  One  of  this  court  claimed  that  he 
had  been  unjustly  treated  in  the  filing  of  said  brief  and  took 
peiBOnal  offense  thersat  to  suoh  an  extent  that  he  has  not 
since  spoken  to  the  senior  attorney  for  said  San  Diego  Water 
Company ; 

"And,  whereas,  the  said  John  D.  Works  was  the  senior  at- 
torney for  said  San  Diego  Water  Company,  referred  to  in  said 
affidavit  of  J.  M.  Howells,  and  was  one  of  the  attorneys  who 
prepared  and  filed  said  brief  in  the  supreme  court  of  this 
state; 

"And,  whereas,  said  brief,  filed  in  said  aaprema  oourt  as 
aforesaid,  did  in  fact  contain  language  which  was  scandal- 
ous and  impertinent,  reflecting  upon  the  integrity  and  good 
faith  of  the  said  judge  of  Department  One  of  this  court  in 
denying  said  motion  for  change  of  place  of  trial  of  said 
causes; 

"And,  whereas,  the  hearing  of  the  present  motion  was  con- 
tinued by  the  court  until  to-day  at  10  o'dodc  A.  M.,  in  order 

to  hear  the  argoment  of  counsel  thereon,  and  the  said  John 
D.  W  orks  appeared  on  this  day  and  orally  argued  said  motion 
before  the  court,  and  at  the  close  of  his  argument  was  given 
an  oppoitunity  by  the  court  to  explain  his  purpose  and  rea- 
sons for  inserting  in  said  affidavit  of  J.  M.  Howells  the  mat- 
ters hereinbefore  set  forth  and  presenting  the  same  for  the 
consideration  of  the  court,  and  the  said  John  D.  Works  hav- 
ing been  heard  by  the  court  in  explanation  thereof ; 

"And,  whereas,  the  court  finds  that  the  said  John  D. 
AiS' orks,  by  incorporating  in  said  affidavit  of  said  J.  M.  How- 
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€lk  the  statement  therein  contained  last  above  recited,  and 
{neeenting  and  reading  the  same  (o  the  oourt^  intended  there- 
hy  to  show  his  disrapect  to  the  coort,  and  especially  to  the 
Judge  of  Department  One  of  this  court,  and  to  improperly 
influence  the  decision  to  be  made  by  the  court  upon  the  mo- 
tion presented  by  him  as  aforesaid ;  and,  whereas,  said  state- 
ment in  said  affidavit  of  J.  M.  Howells  last  above  referred 
to  was  irrelevant  and  immaterial  to  any  israe  involved  in  the 
hearing  of  said  motion: 

"It  is  therefore  considered,  ordered,  and  adjudged  by  the 
-court  that  the  said  John  D.  Works  is  guilty  of  a  contempt  of 
the  authority  of  this  court,  and  as  punishment  therefor  it  is 
considered,  ordered,  and  adjudged  that  he  pay  a  fine  of  two 
inmdred  and  fifty  dollars,  and  that  ezeoation  issae  there- 
ior." 

According  to  the  plain  terms  of  this  order  the  petitioner 
-was  convicted  of  a  contempt  of  court  because,  and  only  be- 
muse, he  incorporated  in  the  affidavit  of  Howells  the  state- 
«nent8  concerning  the  brief  filed  by  him  in  support  of  the 
iq[>peal  in  another  case  to  which  the  San  Diego  Water  Com- 
pany was  a  party.  And  the  reference  to  that  brief  was  held 
to  be  a  contempt  upon  the  ground  that  it  was  irrelevant  and 
immaterial  to  any  issue  in  the  case. 

The  question  to  be  decided,  therefore,  in  passing  upon  the 

validity  of  the  order  is  whether  the  matter  objected  to  was 

imlefvant  and  immaterial  to  the  issue.   Fo^  it  cannot  be 

•doubted  that  since  the  amendment  of  section  170  of  the  Code 

of  Civil  Procedure,  adopted  in  1897  (State.  1897,  p.  ^87), 

4Uiy  party  to  an  action  may  object  to  a  judge  upon  the 

.:gioond  that  he  is  so  prejudiced  and  biased  as  to  be  incapable 

of  trying  the  cause  fairly  and  impartially,  and  that  he  may 

^pport  his  objection  by  affidavit  showing  such  bias.  Hav- 
ing this  clear  legal  right,  neither  the  party  nor  his  attorney 
can  be  held  guilty  of  a  contempt  of  court  in  making  the  ob- 
jection or  in  supporting  it  by  proof  unless  he  goes  out  of  his 
•way  to  introduce  something  purposely  and  gnituitously  offen- 
sive. This  proposition  is  in  effect  conceded  by  counsel  for 
respondent  in  his  brief,  where  he  says:  "If  these  matters 
-stated  in  the  affidavit  were  pertinent  to  the  issue  to  be  de- 
t<*miined  by  the  court,  and,  as  claimed  by  the  petitioner 
in  his  petition  for  the  writ  of  review  issued  in  this  proceed- 
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ing,  'were  presented  to  said  court  in  a  respectful  and  proper 
way,  and  without  intending  a  reflection  upon  or  give  offense 
to  the  judges  of  said  court,  or  either  of  them,  and  with  no 
other  purpose  or  object  than  to  secure  to  his  said  client  a 
legal  right  to  which  he  believed  it  to  be  entitled/  then  it  must 
be  conceded  that  there  could  have  been  no  .contempt  of  court. 
But  the  trial  court  determined  that  these  matters  were  not 
material  to  the  issue ;  and  such  determination  is  supported 
by  reason  and  authority." 

There  is  no  finding  or  recital  or  charge  that  the  aflidavit 
was  presented  othenvise  tiian  respectfully  and  properly,  or 
with  any  other  object  than  to  secure  the  legal  rights  of  pe- 
titioner's client,  or  with  any  intention  to  reflect  upon  or  give 
offense  to  the  judgee  of  said  court,  or  either  of  them,  except 
in  so  far  as  an  improper  motive  or  intention  can  be  inferred 
from  the  supposed  irrelevancy  and  immateriality  of  the 
statements  objected  to.  And  so,  we  repeat,  it  is  clear  that  the 
contempt  charged  and  found  consisted  wholly  in  the  insertion 
in  the  affidavit  of  matter  irrelevant  and  immaterial  to  the 
issue. 

This  being,  then,  the  sole  question  to  be  decided,  we  are 
constrained  to  say  tiiat  our  view  of  the  case  differs  from  thai 
of  the  superior  tourt.  The  fact  that  the  petitioner,  as  attor> 

ney  for  the  same  corporation  in  another  case,  had  filed  a 
brief  in  this  court  which  one  of  the  judges  regarded  as  a  re- 
flection upon  himself,  and  that  he  had  since  refused  to  speak 
to  petitioner,  though  by  no  means  conclusive  on  the  question 
of  bias,  was  in  our  opinion  relevant  and  deserving  of  consid- 
eration in  connection  with  other  facts.  And  it  contained 
nothing  reflecting  upon  the  judge  in  any  manner  other  than 
he  is  necessarily  reflected  upon  by  the  mere  all^;ation  of  pre- 
judice  and  bias.  That  such  an  objection  to  the  trial  of  a 
cause  by  a  particular  judge  is  in  some  sense  a  reflection  upon 
him  is  undeniable,  but  if  a  party  chooses  to  avail  himself  of 
his  statutory  right,  this  consequence  cannot  be  avoided;  and 
so  long  as  the  affidavits  in  support  of  the  motion  contain 
nothing  clearly  irrelevant  and  immaterial,  they  cannot  be 
made  the  basis  of  a  proceeding  for  contempt  merely  because 
they  reflect  upon  the  fairness  of  the  judge.  Their  whole 
object  is  to  prove  his  prejudice,  and  it  is  the  express  design  of 
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the  statute  that  the  moving  party  should  be  allowed  to  sustain 
his  allegation  by  evidence  of  any  material  fact. 

.  In  Ex  parU  Jone9,  103  Cal.  397,  the  prisoner  had  been 
committed  for  a  contempt  of  court  in  moving,  before  the 

amendment  of  1897,  for  a  change  of  the  place  of  trial  upon 
the  ground  of  prejudice  and  bias  of  the  trial  judge,  and  read- 
ing an  afhdavit  in  support  of  his  motion.  In  that  case  we 
said:  "If  the  afi&davit  had  been  material  and  revelant,  and 
pertinent  to  any  issue  before  the  court,  a  different  question 
might  be  presented.  If  bias,  prejudice,  or  partiality  on  the 
part  of  a  judge  was  a  ground  for  a  change  of  venue,  a  party 
seeking  such  change  upon  such  ground  would  have  the  right 
to  state  in  an  aiiidavit  the  facts  upon  which  he  based  his 
charges  of  such  bias." 

Following  this  decision  comes  the  amendment  to  the  law 
making  the  bias  and  prejudice  of  the  judge  a  ground  of  ob- 
jection to  his  competency  to  try  a  case,  and  it  follows  that  the 
party  objecting  must  be  allowed  to  file  his  affidavits  in  sup- 
port of  his  motion  without  incurring  the  penalties  of  a  con- 
tempt, unless  he  purposely  includes  matters  wholly  irrelevant 
and  immaterial  and  which  are  justly  offensive  to  the  judge 
who  must  pass  upon  thg  motion.  If,  as  in  this  case,  the  facts 
alleged  are  relevant  to  the  issue,  there  can  be  no  contempt. 

Hie  order  under  review  is  void,  and  is  hereby  set  aside. 

Van  Dyke,  J.,  Temple,  J.,  and  McFarland^  J.,  ooncomed. 


[Sm.  Ko.  640.  DefwrtBMttt  OiMd— Oetober  86,  1900.1 

T.  A.  CROW,  Respondent,  v.  SAN  JOAQUIN  AND  KINGS 
RIVER  CANAL  AND  IRRIGATION  COMPANY,  Ap- 
pellant. 

DlSTBIBl'TlON  OF   WATER — PfBLIC  USE — TENDER  OF  RaTES — CONDITION 

OF  Supply — Duty  of  Water  Company. — Under  the  provisions  of 
section  1  of  article  XIV  of  the  constitution,  and  of  the  act  of 
March  12,  1885,  to  enforce  the  same,  the  sale,  rental,  or  distri- 
bution of  wttttr  is  dmlaied  to  be  a  "public  use,"  and  it  is  msde 
the  duty  of  a  water  eompuiy  supplying  irater  for  distributioii 
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to  furnish  water  upon  tender  of  the  established  rates,  and  no  other 
duty  than  such  tender  can  be  lawfully  prescribed  or  imposed  hy^ 
such  company  m  ft  oonditiou  for  tuppljing  water  as  required  by- 
law. 

Id.— Refttsal  to  Supply  Water  fob  iBRiaxTion — Nonpayment  of  Pbe- 
VI0U8  Rates — Rule  8ub8Cbibed  by  Distributee. — The  refusal  of 
an  irrigation  company  to  supply  water  to  a  distributee  for  irriga- 
tion of  his  land,  upon  tender  of  the  established  rates  therefor^ 
cannot  be  JuttiM  on  the  ground  that  the  ratee  for  previous  jetf»>. 
m  unpaid,  and  that  bj  a  regulation  of  tha  oompaay  vabmer9t9& 
bj  tiie  dittrOmtee  It  was  made  a  condition  precedent  to  tiie  right 
to  receive  water  that  all  dues  and  claims  for  previous  supplies* 
should  first  be  paid.  (Beattj,  a  J.»  and  MeFarland,  J.,  diiseBtr 

Id. — OoivsionATioiH  or  Ooimuor— Duty  or  Oomfant— The  subscrip- 
tion to  such  rule,  considered  as  a  contract  for  all  future  time^ 

is  without  consideration,  it  being  the  duty  of  the  irripration  com- 
pany to  furnish  water  to  a  distributee  at  the  established  rates^ 
whetiicr  the  distributee  agreed  to  the  regulations  or  not  [Beatty^ 
C.  J.,  and  McFarland,  J.,  dissenting.] 

ISu^Damaoes  fob  Refusal — Proximate  DETRiirENT — SpEcuLATirm 
Loss  OF  Profits  not  Allowable. — The  damasro  arising  from  a 
breach  of  contract,  or  in  tort,  is  the  detriment  proximately  caused 
thereby;  and  for  the  refusal  of  an  irrigation  company  to  sup- 
ply water  at  Its  established  rates,  a  loss  of  profits  which  the- 
plaintiff  might  havs  realised  from  an  implanted  crop,  which  h* 
would  bars  planted  if  he  had  had  the'wator,  is  too  rsmots  and 
spsenlattva  to  bs  allowed  as  damages. 

Id^Mbasubb  or  Daxaom— DDmnmoir  nr  Adttal  TaLD*— Ddoo- 
Tioir  or  Pbicb  or  Waiib.— The  proper  msssure  of  damages  for 
such  refusal  is  tha  difference  between  the  rental  value  of  plaintilTa 
land  with  the  water  and  its  rental  value  without  it,  deducting 
from  the  diffemes  the  lawful  price  of  the  water. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County  and  from  an  order  denying  a  new  trial.  Wil- 
liam 0.  Minor,  Judge. 

Tiie  facts  are  stated  in  the  opinion  of  the  court 

E.  B.  A  George  H.  Mastiek,  for  Appellant. 

A  regulation  by  a  company  supplj-ing  water,  that  no  per- 
flon  shall  be  entitled  to  be  supplied  until  he  has  paid  all  dum 
for  previous  supplies,  is  reasonable  and  valid,  and  binding  oo 
all  customers  having  notice  of  it.  (Sheward  v,  CtHxent*  Water 
Co,,  90  Cel.  635,  642;  Qirwrd  Life  In$.  Co.  v.  Philadelphia^ 
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Sa  Pb.  Si.  398;  People  v.  Manhattan  Ga»  Light  Co.,  46  Barb. 
136;  Tacoma  Hotel  Co,  v,  Taeoma  Light  etc.  Co.,  3  Wash. 
316^;  Appeal  of  Brwnm  (Pa.),  12  Ail.  Kep.  855;  MeDaniel 

V.  Springfield  Waterworks  Co.,  48  Mo.  App.  273,  280;  Shlras 
V.  Ewing,  48  Kan.  170.)  The  contract  was  binding  and  was 
supported  by  the  consideration  of  the  water  supplied  under 
the  rule  assented  to  by  plaintiff,  at  his  request.  (Civ.  Code, 
sec.  1584 ;  Mathewson  v.  Fitch,  22  Cal.  86 ;  Nevada  Bank  v. 
8tekmitz,  64  Cal.  301.)  The  plaintiff  ooUd  waiye  the  advan- 
tage of  the  law  for  his  benefit  (Civ.  Code,  sec  3613.)  The 
discharge  in  insolvency  could  not  affect  the  contract  The 
debt  was  not  paid  by  the  discharge.  (Smith  v.  Richmond, 
19  Cal.  476,  483;  Chabot  v.  Tucker,  39  Cal.  434,  439;  Whit- 
more  V.  San  Francisco  Sav.  Union,  50  Cal.  145.)  The  court 
erred  on  the  question  of  damages.  The  proper  measure  of 
damages  was  the  difference  in  the  rental  value,  less  the  price 
of  the  water.  Uncertain  and  speculative  profits,  which  might 
or  might  not  have  been  realized,  axe  not  recoverable,  mther 
for  a  tort  or  breach  of  contract.  (Muldrow  v.  Norris,  2  Cal. 
74,  782;  Giaccomini  v.  Bulkeley,  51  Cal.  260;  Friend  ATer- 
ry  Lumber  Co.  v.  Miller,  67  Cal.  464;  Wallace  v.  Ah  Sam, 
71  Cal.  197,  202«;  Chicago  v.  Huenerbein,  85  HI.  594*;  PoU 
litt  V.  Long,  58  Barb.  20,  35;  Western  Oravel  Road  Co.  v. 
Cox,  39  Ind.  260;  Hair  v.  Barnes,  26  HI.  App.  580;  Jonee  «. 
Naihrop,  7  Colo.  1 ;  Redd  v.  Augusta,  25  Ga.  386;  Rhodes  v. 
Baird,  16  Ohio  St  673.) 

Maddux  &  Stonesifer,  and  L.  W.  Fulkerth,  for  Respondent. 

The  defendant  assumed  a  public  duty  under  the  constitu- 
tion and  law  of  the  state,  and  was  ho\nid  to  furnish  the  water 
upon  tender  of  the  established  rates  therefor.  (Const.,  art. 
XIV,  sec.  1 ;  Stats.  1885,  p.  98 ;  Price  v.  Riverside  Land  ete* 
Co.,  56  Cal.  431;  People  v.  Stephens,  62  Gal.  209;  McCrary 
V.  Beaudry,  67  Oal.  120;  ilfarntt  v.  Southside  In.  Co.,  112 
Cal.  485,  436;  Spring  Valley  Water  Works  v.  Schottler,  110 
U.  S.  347;  Crumley  v.  Watauga  Water  Co.,  99  Tenn.  420.) 
And  this  is  so  even  though  the  consumer  may  b<?  in  arrears 
in  his  water  bills,  notwithstanding  there  may  be  a  rule  of 

1  28  Am.  St.  Rep.  36.  *eO  Am.  Bep.  6M. 

•  56  Am.  Diee.  313.  428  Am.  Rep.  WL 
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the  company  that  it  may  shut  off  the  water  if  such  back 
bills  are  unpaid,  and  especially  is  this  the  true  rule  where 
credit  has  been  given  the  water  consumer  on  these  back  bills. 
(Cnrndey  v,  Waiauga  Water  Co.,  tupra;  Menimwk  Rwer 
Sav,  Bank  v,  Lowell,  152  Mass.  556;  Wood  v.  Auburn,  87 
Me.  287;  American  Waterworke  Co,  v.  State,  46  Neb.  194.*) 
Respondent  is  entitled  to  recover  the  value  of  the  crop  which 
might  have  been  raided  on  his  land  had  appellant  furnished 
him  the  water  to  irrigate  it  when  he  demanded  it.  {Rice  v. 
WhUmore,  74  Cal.  619«;  Hale  v.  Trout,  36  Cal.  242-46; 
Lambert  v,  HaekeU,  80  Cal.  618;  Hawthonre  v.  Siegel,  88 
Gal.  167^;  Bryeon  v.  MeCone,  121  Gal.  159;  Wakem4m  «. 
Wkeeler  &  WiUon  Mfg.  Co,,  101  N.  Y.  205*;  Hiteheoek  v. 
Supreme  Tent  etc,  100  Mich.  40*;  Giv.  Gode,  sec.  3333.) 

VAN  DYKE,  J.— The  appeal  is  from  a  judgment  in  fap 
vor  of  the  plaintiff  and  from  an  order  denying  defendant's 
motion  for  a  new  trial.  The  action  was  to  recover  damages 
for  the  refusal  on  the  part  of  the  defendant  to  furnish  water 
to  the  plaintiff  for  the  irrigation  season  of  1896  on  tender 
by  him  of  the  regular  rates  therefor. 

1.  Defendant  does  not  deny  the  refusal  as  alleged,  but 
seeks  to  justify  its  action  on  the  ground  that  the  plaintiff 
was  indebted  to  it  for  water  furnished  to  him  in  the  years 
1893  and  1894;  that  by  the  regulations  of  the  company,  to 
which  the  plaintiff  had  subscribed,  it  was  made  a  condition 
precedent  to  the  right  to  receive  water  that  all  dues  and 
claims  for  previous  supplies  should  first  be  paid. 

To  meet  this  alleged  justification  on  the  part  of  the  de- 
fendant the  plaintiff  ordered  in  evidence  a  certificate  of  dis- 
charge in  insolvency,  dated  September  5,  1896,  five  days 
subsequent  to  the  date  of  Ihe  demand  by  him  for  water  and 
refusal  on  the  part  of  the  defendant  to  supply  the  same.  It 
U  contended  on  the  part  of  the  appellant  that  the  certificate 
oi  discharge  was  invalid  for  the  reason  that  it  was  not  under 
seal,  and  also  that  it  was  subsequent  to  the  oommissioa  of 


a  60  Am.  St  Rep.  610.  854  Am.  Rep.  676. 

e  5  Am.  St.  Hep.  479.  048  Am.  8t  Bip.  429, 

T  22  Am.  St.  Bep.  291. 


Digitized  by  Google 


Oct.  1900.]  Crow  v.  San  Joaquin  etc.  Irr.  Co.  313 

M  1  M-B — rm  — — 

the  wrong,  if  any,  on  the  part  of  the  defendant  in  Teftuing 
to  supply  the  water  demanded.  Under  the  view  we  take  of 
the  case,  however,  it  is  unnecessary  to  consider  this  so-called 
discharge  in  insolvency.  The  alleged  contract  between  the 
parties  relied  upon  by  appellant  consisted  simply  of  the  appli- 
cations for  water,  made  by  the  plaintiff  in  1893  and  1894, 
to  which  were  attached  the  regulations  of  the  company,  in- . 
duding,  among  other  things,  the  provision  that  ''no  land 
will  be  supplied  with  water  unless  all  dues  and  claims  for 
previous  supply  on  that  land  shall  have  been  paid."  If  this 
could  be  considered  as  a  contract  binding  upon  the  user  of 
water  for  all  future  time,  it  would  be  without  consideration ; 
for  it  was  the  duty  of  the  defendant  company  to  furnish  the 
plaintiff  with  water  whether  he  agreed  to  the  regulations  or 
not. 

The  use  of  water,  in  this  state,  appropriated  "for  sale, 
rental,  or  distribution"  is  a  public  use  (Const.,  art.  XIV, 
sec.  1),  and  by  the  act  of  March  12,  1885  (Stats.  1885,  p. 
95),  enacted  to  carry  out  this  provision  of  the  constitution, 
it  is  made  the  duty  of  the  company  administering  such  use, 
''upon  demand  therefor  and  tender  in  money  of  the  estab- 
lished water  rates  ....  to  sell,  rent,  or  distribute  such 
water*'  to  the  inhabitants  of  the  county  "at  the  established 
rates  regulated  and  fixed  therefor,  as  in  this  act  provided, 
whether  so  fixed  by  the  board  of  supervisors  or  otherwise," 
etc.  And  it  is  further  provided  in  said  act  that  for  failure  to 
do  80  an  action  may  be  maintained  for  "damages  to  the  ex- 
tent of  the  actual  injury  sustained."  By  section  552  of 
the  CMl  Gode  the  same  duties  are  also  imposed  upon  such 
corporations  in  favor  of  those  to  whom  water  had  been  pre- 
vioudlv  sold  bv  such  companv.  (Price  v.  Rivcrsidr  Land  rfr. 
Co.,  56  Cal.  431;  McCrary  v.  Beaudry,  67  Cal.  120;  Merrill 
V.  Smith  Side  Irri.  Co.,  112  Cal.  435,  436.)  It  was  therefore 
the  duty  of  the  defendant,  under  the  law  as  established  in 
this  state,  to  furnish  the  plaintiff  water  upon  a  tender  of  the 
established  rates;  and  this  rule  precludes  the  idea  that  any 
other  duties  can  be  prescribed  or  imposed,  except  the  tender 
of  the  rate,  as  a  condition  for  supplying  water,  as  required 
by  law. 

2.  The  only  evidence  offered  on  the  part  of  the  plaintiff 
83  to  damages  consisted  of  testimony  that  had  he  obtained 
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the  water  1m  would  have  planted  a  crop  of  alfalfa  from  which 
he  would  have  xealixed  certain  profits,  but  owing  to  his  fail- 
ure to  get  the  water  he  did  not  plant  it.  This  evidence  was 
admitted  over  the  objections  and  exceptions  of  the  defend- 
ant; and  the  court  instructed  the  jurj'  that  the  plaintiff  was 
entitled  to  recover  as  damages  the  profits  he  would  have  real- 
ized from  ''the  crops  of  alfalfa  that  he  would  have  raised  on 
the  said  land  had  water  been  furnished  by  defendant  as  de- 
manded by  the  plainti£F,  less  the  cost  of  planting,  cutting 
and  oaring  of  such  crops,  and  less  what  said  land  actually 
produced  and  netted  to  plaintiff  in  the  years  1896  and  1897." 
Herein  we  think  the  curt  was  clearly  in  error. 

The  measure  of  damages  arising  from  a  breach  of  con- 
tract, or  in  tort,  is  the  detriment  proximately  caused  thereby. 
(Civ.  Code,  sees.  3330, 3333.)  The  rule  embodied  in  the  in- 
struction of  the  court  and  under  Vhicfa  the  testimony  on  be- 
half of  the  plaintiff  was  admitted  is  too  remote  and  specula- 
tive. The  proper  measure  of  damages  in  a  case  like  this  is  the 
difference  between  the  rental  value  of  the  land  with  water 
and  its  rental  value  without  it,  and  the  lawful  price  of  the 
water  should  also  be  taken  into  consideration  and  deducted. 
If  the  land  had  been  actually  taken  from  the  plaintiff  by  the 
defendant  during  the  period  in  question,  the  company  would 
have  been  liable  only  for  its  rental  value  during  the  time 
plaintiff  was  deprived  of  it.  Conjecture  as  to  profits  of  the 
kind  sought  here  cannot  be  recovered  as  damages  in  such 
cases;  they  must  be  damages  capable  of  ascertainment  by 
proof  to  a  reasonable  certainty;  uncertain  and  speculative 
profits,  whieh  might  or  might  not  have  been  realized,  are 
not  recoverable  in  such  action.  {Muldrcw  v.  Aforrit,  2  Csl. 
74-78^^;  Qiaeetmvni  v.  BvlkUy,  51  Obi.  260;  Ohkago  v. 
Huenerbein,  85  HI.  594^^;  PoUittv,  Long,  58  Barb.  20,  85.) 
In  Chicago  v.  Huenerbein,  supra,  the  action  was  for  dam- 
age? in  rtowiiio;  water  upon  plaintiff's  land,  thereby  prevent- 
ing him  from  cultivating  it.  The  trial  court  permitted  the 
plaintiff  to  prove  that  if  the  land  had  been  planted  with  po- 
tatoes the  ground  would  have  yielded  two  hundred  bushels 
to  the  acre ;  that  they  would  have  sold  at  about  an  average  of 
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seventy  cents  per  bushel  when  matured.  On  appeal  the  court 
«ay:  *'The  rule  for  the  aaaessmeiit  of  damages  was  wrong. 
In  otMB  of  Una  character  the  true  measmre  is  the  fair  rental 
^ralue  of  the  ground  which  was  overflowed,  and  not  the  pos- 
■sible  or  even  the  probable  profits  that  might  have  been  made 
iiad  the  laud  not  been  overflowed.  Such  damages  are  too 
xemote  and  specolatiYey  depending  upon  too  large  a  variety 
^  contingendfls  which  might  never  have  happened."  In 
diie  case  one  of  plaintiff's  witnesses,  and  a  fanner  of  experi- 
ence, testified  that  even  good  farmers  in  sowing  alfalfa  "fre- 
•queutly  failed  to  make  a  stand/'  and  that  that  had  happened 
io  himself.  The  result  of  the  crop  would  largely  depend 
n^oa  the  amount  and  character  of  the  care  it  should  receive, 
the  condition  of  the  weather,  and  a  variety  of  other  matters 
entirely  uncertain  and  contingent.  In  this  case  it  appears 
that  the  plaintiff  applied  for  water  on  August  31, 1896,  and 
ms  refused.  Afterward,  having  settled  his  hack  indebted- 
nesB,  he  obtained  water  in  the  spring  of  1897,  having  been 
deprived  of  the  water  only  about  eight  months.  He  testified 
that  he  had  the  land  for  six  years,  and  that  although  he  had 
bad  water  all  the  time  for  hve  of  those  years  he  had  never 
made  anything;  in  fact,  after  farming  it  for  four  years  he 
iMcame  insolvent;  yet  the  jury,  under  the  instructions  and 
testimony  referred  to,  estimated  that  if  he  had  got  the  water 
on  this  particular  occasion  eight  months  sooner  than  he  did, 
tie  would  have  made  a  clear  profit  of  one  thousand  and  nine- 
ty-one dollars,  which  was  the  amount  of  their  verdict. 

For  the  foregoing  error  on  the  question  of  damages  the 
judgment  and  order  denying  a  new  trial  are  reversed  and  a 

new  trial  ordered. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

A  rehearing  was  denied  by  the  court  in  Bank  November 
1900.  Beatty,  0.  J.,  and  McFarland,  J.,  dissented  from 
the  order  denying  a  rehearing,  and  Chief  Justice  Beatty  de- 
livered the  following  opinion,  which  was  filed  November  24, 
1900: 

BEATTY,  C.  J. — dissent  from  the  order  denying  a  re- 
iiearing  and  from  the  conclusion  of  the  department  upon  the 
point  decided.  The  defendant  did  contract,  and  upon  a  val- 
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aatle  oongideration,  to  waive  his  statutorj^  right  to  receive 
water  upon  payment  or  tender  of  the  established  rate.  He 
agreed  that  if  the  defendant  would  furnish  him  with  water 
in  1894,  without  payment  in  advance,  he  would  make  pay- 
ment before  demanding  water  in  1896.  The  defendant  fur- 
nished the  water  in  1894  without  the  payment  in  advance, 
which  it  had  the  right  to  demand.  The  credit  given  was  a' 
good  and  valuable  consideration  for  the  plaintiff's  agreement 
to  waive  his  statutory  or  constitutional  right,  and  the  only 
question— so  far  as  this  part  of  the  case  is  concerned— is 
whether  it  is  competent  for  a  party  to  agree  in  advance  to 
waive  a  statutory  right.  In  my  opuiion,  the  right  in  ques- 
tion here  is  one  which  may  be  waived  by  contract,  and  I 
think  it  bad  policy  to  deny  to  parties  in  the  situation  of  this 
plaintiff  and  defendant  the  right  to  make  a  contract  which 
in  many  cases  would  be  greatly  to  their  mutual  advantage, 
and  as  to  the  propriety  and  expediency  of  which  they  are  the 
best,  and  ought  to  be  the  sole,  judges. 

McFarland,  J.,  also  dissented. 


tSac.  No.  646.  Department  One.— October  26,  1900.] 

WALTEE  W.  BYRNE  et  al.,  Appellants,  v.  B.  McGRATH, 

Respondent 

Estates  of  Deceased  Pebsons — Trust  Fund — loEimTT — Pmibbwa* 
WON  OF  Claim. — Where  a  trust  fund  held  by  a  dectused  person  is 
SUaceptible  of  identification,  the  trust  may  he  enforced  without  the 
presentation  of  a  claim  against  the  estate;  and  it  is  only  where 
the  trust  fund  cannot  be  identillfld  tbat  the  presentation  of  a 
claim  against  the  estate^  within  the  timt  limited  bj  law,  is  es- 
sentiaL 

Id. — Trust  Fuhd  Cbeatid  by  Will — Ihybstiiknt  nr  Dstre  Business — 
luKjiTiFiCATiov  OF  Fdhd— Vtmiiro  AfiAnrsT  Bvidbzigi.~Ib  an  ae- 
tion  to  enforce  a  trust  against  the  estate  of  a  deceased  husband, 

crealr<l  under  the  will  of  his  deceased  wife,  for  the  support,  main- 
tenance, and  education  of  their  children,  evidence  showing  that  hs 
received  two  thousand  five  hundred  dollars  from  her  estate  as  trus- 
tee thereof,  and  added  thereto  five  hundred  dollars  intended  as  an 
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•dv«DM  idr  tiM  chlldrtn,  lad  inmtod  tht  idwle  i&  a  dnig  rtore 
and  tmaiiMia,  which  he  conducted  until  his  death,  lufBciently  ee* 
tablishee  the  identiflcation  of  the  tnut  fund,  and  a  finding  that 
neither  the  property  purehased  nor  the  proctseda  thereof  were 
traced  and  identified  as  oonstitating  the  trust  fund  is  against 
the  evidence. 

Id.— EmoT  or  AmfAtnm  Madb  bt  Hun&irD— IirmraioH— >Fibopobtiok- 
ATB  Inibbist— Mnromro  or  Fmriw — ^Aocbssion  to  Tbust  Fund.— 
The  elfee^  of  the  money  advanced  by  the  hushand,  though  not 

passed  upon  in  the  findings,  could  not,  in  any  aspect,  materially 
affect  the  identity  of  the  trust  fund.  The  evidence  was  sufficient 
to  support  a  finding  that  it  was  intended  as  an  advance  to  the 
children;  but  if  it  were  otherwise,  he  could  have  only  a  propor- 
tionate interest  in  the  fund,  and  if  he  niinrjlcd  his  money  with  the 
trust  fur.d,  it  would  become  part  of  it  by  accession. 

b). — AccorNTixo  AT  Death  of  Husband — Balance  of  Fund — Repay- 
ment OF  Advance. — The  advance  by  the  husband  cannot  be  ma- 
terial, where  the  evidence  shows  that  upon  an  accounting  of  the 
business  at  his  death  the  balance  would  be  larjjely  against  him, 
after  deducting  and  repaying  all  money  advancfil  by  him. 

Id. — Identity  of  Drug  Store  and  Business — Change  of  Materia^ls — 
Pebuanent  Entity. — The  question  of  identity  of  the  trust  fund 
invested  in  the  drug  store  does  not  relate  to  the  specific  items 
of  stock,  fixtures,  etc.,  constituting  the  store  at  the  time  of  the 
purchase,  but  relates  to  the  drug  store  or  business  regarded 
collectively  oa  a  thing  or  entity,  distinct  from  the  mutable  and 
transitory  materials  belonging  to  the  ooncem,  which  colleetiTe 
thing  eonstitated  the  trust  fund  and  remained  the  same,  th«iufl^ 
the  materials,  lilts  tha  particles  of  watar  in  a  riFsr,  were  eon- 
tlnually  diangiiig. 

bk/— BuBTS  ov  Bbrdioiabim  Aoanim  Estatb— CBmraoBB  w  Di- 
CBAamid— Iha  baefidarisa  of  a  trust  fund  held  by  a  deceased  per- 
son,  which  is  satisfactorily  identified,  may  enforce  it  against  the 
administrator;  and  tlia  creditors  of  the  deceased  who  merely 
loaned  him  their  money  on  the  fictitious  credit  of  the  trust  fund 
held  by  the  deceased  cannot  succeesfully  resist  an  action  to  enforce 
the  trust. 

Id. — Limited  Trust  not  Terminated — Appointment  op  Trustee. — The 
limited  trust  created  by  the  will  of  the  deoensed  wife  for  the 
maintenance,  support,  and  eduraiion  of  the  children  did  not  ter- 
minate  upon  the  death  of  the  husband;  and  in  enforcing  the 
trust  against  the  estate  upon  their  suits,  another  trustee  will  be 
appointed  to  take  charge  of  the  trust  fund,  as  successor  to  the 
deceased* 

Id. — Trust  Limited  to  Lives — Remainder  Undisposed  of — Succes- 
SIOK. — The  trust  so  created  under  the  will  of  the  deceased  wife 
eaUDOt  eoctend  beyond  the  lives  of  the  children;  and  the  remainder, 
aot  being  disposed  of  by  her  will,  passed  by  iatsstats  sucoeesion, 
one-third  to  the  father  and  two-thirds  to  the  childres. 
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APP£AL  from  a  judgment  of  the  Superior  Ooort  of 
Nevada  Oounty  and  from  an  order  denying  a  new  triaL  F» 
T.  Nilon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Alfred  D.  Mason,  for  Appellants. 

A.  J.  Ridge,  for  KespoudeuU 

THE  COURT.— Appeal  from  judgment  for  defendant^ 
and  from  order  denying  j  huiitiffs'  motion  for  a  new  trials 
The  api)eal  from  the  judgment  was  taken  more  than  six- 
months  after  the  entry  of  judgment,  and  must  be  dismissed^ 
The  cause  was  before  this  court  on  a  former  appeal  (Byrne  v. 
Bffme,  113  CaL  294),  and  is  thus  stated  in  the  report  of  the- 
case: 

"Plaintifb,  who  are  the  children  of  Michael  Byrne,  Jr.^ 
deceased,  commenced  this  action  against  the  administratrix 

of  his  estate  and  the  creditors  thereof,  seeking  a  decree  that 
certain  property  which  had  come  into  the  poasession  of  the- 
administratrix  as  the  property  of  the  estate  was  in  fact  held 

by  their  father  as  trustee  in  trust  for  them  The  estate- 

of  Michael  Byrne,  Jr.,  is  admittedly  insolvent,  and  the  de- 
fendants in  interest  are  creditors  of  his  estate  with  allowed 
claims.  Plaintiffs,  having  failed  to  present  their  claims- 
against  the  estate  within  the  time  contemplated  by  law,  an^ 
here  seeking  to  follow,  and  claim  to  have  followed,  and  the* 
court  finds  they  did  follow,  the  specific  property  of  the  trust 
through  its  mutations  in  form." 

On  the  former  appeal — ^which  resulted  adversely  to  the  de- 
fendant— ^there  were  several  errors  of  law  that  do  not  occur 
in  the  present  record.  There  is,  also,  now  additional  evi- 
dence which,  it  is  claimed  by  appellant,  establishes  the  trust: 
and  the  identity  of  the  trust  fund.  There  is  also  another  im- 
portant difference  between  the  case  as  then  and  aa  now  pre- 
sented. On  the  present  ai»peal  many  of  the  facts  relied  upon 
by  the  appellant  are  specific^Iy  found  by  the  court,  and  oo^ 
this  appeal  must  be  accepted  as  true. 

The  case  as  found  by  the  court  is  in  effect  as  follows: 
Plaintiffs  and  defendant  Mary  F.  Byrne  tie  the  children  of 
the  deceased,  Michael  F.  Byrne,  Jr.,  and  of  Mary  E.  Bymeu 
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The  mother  died  January,  1878,  leaving  a  \yi\\,  which  was 
duly  probated,  wherein  she  appointed  her  husband  executor 
and  devised  and  bequeathed  him  in  trust,  for  the  support^ 
maintenance,  and  education  of  the  children,  all  her  property, 
real  and  personal.  Byrne  accepted  the  trust,  and  as  trustee 
came  into  possession  of  two  thousand  five  hundred  dollars  as 
part  of  the  trust  fund;  and  on  the  thirty-first  day  of  De-. 
cember,  1S83,  invested  this  sum,  with  five  hundred  dollars 
of  bis  own,  in  the  purchase  of  "the  personal  property  par- 
ticularly described  in  subdivision  4  of  said  amended  com- 
plaint," taking  the  title  in  his  own  name,  the  property  so 
purchased  and  described  consisting  of  a  drug  store,  stock,  fix- 
tures, etc.,  in  the  town  of  Grass  Valley. 

But  the  court  found,  in  effect,  thai  neither  the  personal 
property  so  purchased  nor  the  proceeds  thereof  wm  traced 
and  identified  by  the  evidence. 

The  sole  question  in  the  case  is  as  to  the  sufficiency  of  the 
evidence  to  support  the  finding  last  cited.  The  same  question 
is  therefore  presented  as  in  the  former  case,  vis. :  "Whether 
or  not  plaintiib  [have]  followed  the  trust  fund  in  its  muta- 
tions, and  have  suffidently  identified  it  to  avoid  the  rule  laid 
down  in  Lathrop  v.  Bampton,  31  Cal.  17,*  which  places  tho 
beneficiary  who  is  unable  so  to  follow  the  trust  funds  in  the  ' 
position  of  a  general  creditor  of  the  estate."  But  as  it  is  now 
found  that  the  origihal  trust  fund  was  invested  in  the  prop- 
erty described  in  the  complunt,  the  question  will  relate  only 
to  the  proceeds  of  the  trust  property. 

In  addition  to  the  facts  found,  the  following  facts  appear 
from  the  evidence:  The  business  was  carried  on  in  the  same 
location  by  Byrne  at  a  profit  of  from  one  hundred  and  sev- 
enty-five to  two  hundred  doUais  a  month,  untO  his  death,  De- 
cember 7,  1887,  at  which  time,  as  appears  from  the  petition 
of  the  administratrix,  it  was  worth  five  thousand  dollars. 
It  was  afterward  carried  on  at  a  loss  by  the  administratrix  un- 
til it  was  sold  for  ssventeen  hundred  doUan.  The  trust  was 
always  aeknowledgsd  by  Byrne.  The  court  does  not  find 
whether  the  five  hundred  ddlars  used  in  the  purchase  by 
Byrne  was  intended  by  him  as  an  advance  to  the  children, 

t  S9  Am.  Dt&  141. 
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or  as  an  inyestment  on  his  aooount  But  the  circumstances 
of  the  puichase  of  the  drag  store  as  detailed  by  Mis.  Meeks, 
and  his  own  declarations  to  his  children,  and  to  Mr.  Kitta, 
his  attomeyi  indicate  that  the  former  was  the  case ;  and,  on 
the  evidence,  we  think  the  court  should  have  so  found.  Nor, 
were  it  othenN  ise,  would  the  case  be  materially  affected.  The 
investment  of  the  five  hundred  dollars  on  his  own  account 
would  simply  have  given  to  Byrne  a  corresponding  undivided 
interest  in  the  coneezn;  or  if  this  should  be  considered  as  a 
mingling  of  the  trust  property  with  that  of  Byrne,  the  whole, 
on  the  principle  of  accession,  would  have  belonged  to  the 
trust  fund.  (Civ.  Code,  sec.  1025  et  seq.)  It  does  not  ap- 
pear that  any  money  of  his  own  was  subsequently  put  into 
the  business  by  Byrne;  but  from  the  fact  lliat  the  store  was 
always  a  paying  concern,  and  from  his  narrow  circumstances 
as  detailed  by  Kitts,  the  contrary  is  most  probable.  Weie  it 
otherwise — upon  the  principle  already  cited — the  property 
thus  mingled  with  the  trust  fund  would  have  become  part 
of  it.  Civ.  Code,  sec  1026  et  seq.)  It  is  also  dear  from  the 
evidence  that  the  advance  of  five  hundred  dollan  originally 
made  by  him,  and  other  advances,  if  any,  have  been  in  fact 
repaid,  and  that  on  an  accounting  at  the  death  of  Byrne  the 
balance  would  have  been  largely  against  him. 

The  question  of  identity  does  not  relate  to  the  specific  items 
of  stock,  fixtures,  etc.,  constituting  the  drug  store  at  the  time 
of  the  purchase,  but  to  the  drug  store  itself,  which  is  to  be  re- 
garded collectively  as  a  thing  or  entity;  or,  as  it  would  be 
called  in  the  civil  law,  a  univerntoB  rerum.  (Mackeldy's 
Roman  Law,  sees.  159,  162.)  The  material  things  belong- 
ing to  the  concern  did  not  oonstiitnte  the  collective  thing  or 
umvermieu  spoken  of  as  the  drug  store  or  business,  but  were 
only  mutable  and  transitory  parts  of  it.  It  was  this  that  con- 
stituted the  trust  fund  in  question,  which  was  something  dif- 
ferent from  the  material  things  momentarily  constituting  it 
and  remained  the  same,  though  these,  like  the  particles  of 
water  in  a  river,  were  continually  changing.  At  the  time 
of  the  sale,  therefore,  "it  was  [still]  the  identical  properly 
originally  covered  by  the  trust"  {OteM  v,  Gould,  117  Gal. 
316.)   "The  identity  of  a  trust  fund  consisting  of  money  (it 
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isflaid  in  the  caae  cited),  may  be  preserved,  00  l<mg  as  it  may 
be  followed  and  distinguished  from  aU  otiier  funds,  not  by 
identif3ring  the  individual  pieoes  or  coins,  but  by  showing  a 
separate  and  independent  fund  or  value  readily  distinguish- 
able from  all  other  funds."  And  a  fortiori  is  this  true  when 
the  fund  consists  not  of  money,  but  of  tangible  and  distin- 
guishable items  of  property.  The  case  is,  therefore,  not  a  case 
of  the  conversion  of  the  trust  fund  into  another  species  of 
property,  but  of  a  clearly  identified  fund  that  has  retained  its 
original  form  and  essence.  Indeed,  it  is  in  effect  so  found. 
Por  the  finding  is  that  the  trust  money  was  invested  in  the 
property  described  in  subdivision  5  of  the  complaint,  which 
refers  unequivocally  to  the  property  as  it  existed  at  the  time  of 
the  sale,  and  thus  identifies  it  as  it  then  stood  with  the  prop- 
erty as  originally  purchased.  The  subsequent  finding  of  the 
•court  to  the  contrary  must  be  regarded  as  the  result  of  an  er- 
roneous theory  as  to  what  the  property  to  be  identified  was; 
that  is  to  say,  to  the  error  that  the  trust  property  oonsiBted  of 
ihe  chattels  momentarily  constituting  the  fund  at  the  time  of 
the  purchase,  and  not  of  the  fund  itself. 

As  between  the  deceased  and  the  plaintiffs  the  right  of  the 
latter  are  manifest;  nor  is  there  any  question  here  as  to  the 
rights  of  creditors  of  the  concern.  The  respondent  is  merely 
A  general  creditor  of  the  estate,  who  loaned  money  to  the  de- 
ceased in  his  lifetime.  Possibly  his  (Byrne's)  apparent 
ownership  of  the  property  in  question  gave  him  a  fictitious 
credit;  but  if  the  property  in  question  was  originally  the 
property  of  the  plantiffs,  and  if — as  it  now  is — it  has  been 
identified,  he  has  no  equities  superior  to  theirs.  The  sole 
question,  therefore,  is  as  to  the  sufficiency  of  the  identifica- 
tion of  the  trust  fund ;  and  as  in  our  opinion  this  has  been 
satisfactorily  made  out,  the  order  denying  the  plaintiffs'  mo- 
lion  for  a  new  trial  must  be  reversed. 

Some  directions  will,  however,  be  necessary  with  reference 
to  the  further  proceedings.  The  suit  was  brought  upon  the 
theory  that  upon  the  death  of  Byrne,  the  trustee,  the  trust 
<;eased  and  the  trust  fund  became  equitably  vested  in  the 
<;hildren.  But  by  reference  to  the  will  it  will  be  seen  that  the 
{property  was  not  devised  in  trust  for  the  children  generally, 
cxxx.  Cal.— 21 
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bnt  meiely  In  trust  for  their  "maintenanoe,  sapport,  and  ed- 
ucation." The  troBt,  theiefore,  cannot  ertend  beyond  their 
lives;  and  it  follows  that  the  remainder  was  undisposed  of  by 

the  will,  and  passed  by  intestate  succession  one-third  to  the 
father  and  two-thirds  to  the  children.  (Civ.  Code,  sec.  1386, 
siibd.  1.)  It  will  be  proper,  therefore,  for  the  court  to  ap- 
point a  trustee  to  take  charge  of  the  trust  fund  as  successor 
to  the  deceased. 

The  order  appealed  from  is  rmrsed  and  the  cause  re- 
manded for  new  trial  and  further  prooeedings  in  accordance 
with  the  above  opinion. 


tS.  F.  No.  1633.  Department  One.->-Octob€r  27,  1900.3 

B.  A.  PARKER,  Respondent,  v.  STEPHEN  OTIS  and 
JOSEPH  F.  GASSMAN,  Partners,  etc.,  Appellanto. 

OONTBACT  TO  BUT  AlfD  SELL  StOOES  Olf  MaBOIN — ReCOVTRY  QT  MOKEY 

BY  Undisclosed  Peincipal. — An  undisclosed  principal  may  recoM-r 
money  paid  by  his  agent,  without  disclosing  the  agency,  upon  a 
contract  for  the  purchase  and  sale  of  the  stocks  ot  mining  cor- 
pormtUMM  on  nuu-gins,  in  Tiolataon  of  Metion  86  of  artiole  IV 
of  tlio  oonatlttttion. 
1^ — OoKBTBUonoK .  ow  CoirsnTUTioif — RsooTiiT  BT  PjlBTT  Patihg-— 
▲eBROT.— The  eouEtltittioii,  in  providing  thot  "aqj  money  paid  on 
such  contracts  may  be  recoreed  by  the  party  paying  it,"  b  not 
to  be  literally  construed  as  confining  the  recovery  to  the  particu- 
lar person  handing  over  the  money  or  as  taking  away  the  remedy 
of  the  ownor  of  the  money  paid,  becaufle  he  employed  an  agent  to 
pay  the  money  for  him. 

In. — ^Evasion  of  Lonstitution — Duty  of  Coubt. — The  constitution  will 
not  be  so  construed  as  to  permit  am  eivaaion  of  it;  but  it-  ia  aa 
mneii  the  duty  of  the  eourt»  in  giving  effeet  to  tt»  to  lee  tlint  it  i» 
not  evaded  aa  that  it  ia  not  directly  violated. 

Ilt^SiiD  CoNTBOLUNG  FoBM  OiP  TlUNSAonoH.— The  end  to  be  attained, 
and  not  the  form  of  the  tranaaction,  most  determine  the  quea- 
tion  <tf  the  right  of  reooveiy,  under  the  proviaimia  of  the  conata- 
tation. 

In. — Presumption — Knowledge  or  Owner's  Right  of  Recovery — 
KjfOWLEOGE  OF  OWNERSHIP. — The  defendants  must  bp  presumed  to 
have  known  that  they  were  receiving  money  which  could  be  recov- 
ered by  its  owner;  and  it  ia  immaterial  to  them  whether  they 
knew  or  did  not  know  who  waa  the  owMr  ol  fho  money  paiA 
to  them. 
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In.— Gaubb  or  Aonov— Viuinn  <m  Aonior.— lb«  mm  of  aetloii  el 
the  vwuu  of  the  monej  paid  Ib  Tlolatieii  of  the  eoutltiitioa 
does  not  depend  npoD  the  iraUdlty  ef  the  agenflj  imder  which  it 
me  paid,  but  reete  upon  the  proriiione  of  the  eonetltiition  mak- 
ing the  tnaMetioii  Toid  mad  giriqg  the  right  to  recover  the  monej 
paid. 

Id.— CcomiOTixfo  BvnmrcB  ab  to  Owhbbbif  ov  Mumei  Biimm  or 
Vbbdiot.— Where  there  le  eonflietliif  evidmee  ae  to  whether  the 
plaintiif  wae  the  owner  of  the  moMj  paid,  or  whether  plaintiff 
had  given  the  money  to  the  pereen  payiqg  it,  the  verdict  of  the 
jury  baeed  upon  plaintilTe  omienh^  will  not  be  diiturbed  i^ea 
appeaL 

Id. — CoiiTBACT  TO  But  and  Sell  "Stocks" — IiiooapoaAiSD  CoMPAiriEfi 
— CoHSTBUoTioN— EviDENOB— Ifonoir  DOS  Novtuxtd^-A  written 
oontraet  to  bay  and  sell  "stoeks"  must  be  eoostmsd  as  referring  to 
the  stoeka  of  Ineorporated  enmpanies;  and  under  an  iwne  taken  upon 
an  alleged  oontraet  to  buy  and  sell  mining  stoeks  of  certain 
mining  corporations  on  margin,  evidence  that  the  money  paid  was 
for  the  purchase  of  "stocki,"  which  were  described  in  stutements 
furnished  by  the  defendants  as  "200  Kentuck."  "100  Potosi,"  "10« 
Yellow  Jacket,"  and  the  like,  sufTiciently  shows  that  they  were 
the  shares  of  incorporated  companies  to  preclude  the  j^raiiting  of  a 
motion  lor  nonsuit,  for  failure  of  direct  evidence  of  that  fact. 

Id. — Fdblll  GoNBTmmoN  hot  VioLanD— Pouob  Povna  or  Btatb. — 
The  constitutional  provision  of  this  state  for  the  recovery  of  money 
paid  for  the  purchase  and  sale  of  stoeks  on  margin  is  a  proper  eser' 
dse  of  the  poUee  power  of  the  state^  and  is  not  in  oonAtot  with 
any  of  the  ptovisfons  of  the  federal  oonstitution. 

Id. — Distinction  Bbtweek  Bona  Fide  and  Gamhlino  Contracts- 
Province  OF  Ooi'RT. — If  our  constitution  fails  on  its  face  to  diH- 
tinguished  between  bona  fide  aud  gambling  contracts,  that  does  not 
render  It  the  less  a  proper  police  regulation;  for  the  question  to  be 
determined  by  the  ooort  in  each  eaee  is  whether  the  constitution  is 
violated,  and  the  eoort  will  always  sse  that  legitimate  bosiness 
trsniaetions  are  net  broii^t  under  ite  ban. 

lo. — Pbohibited  TRANSAcnoN — CoimuoT  Wish  Siock  Pw^imwi  Fat 
MENT  or  "Margin"— Security  for  Advances  and  CoioOMioira^ 
Power  of  Sale — Dei  i very  of  Other  Stocks. — The  paymnat  of  a 
mere  margin  of  the  cost  price  of  stocks  to  stock  brokers,  as  agents 
for  the  purchase  of  stocks,  under  an  aproement  that  the  brokers 
were  to  make  advances  for  the  purchaser,  and  hold  the  stocks  pur- 
chased as  security  for  their  advances,  commissions,  and  agreed  in- 
terest, with  power  to  sell  the  tame  to  protect  their  interest,  with- 
Mt  delivery  to  tho  purchaser  of  any  partleular  ehares  of  the  stock 
purdased,  but  wHh  roadlnwes  ef  the  brokers  at  any  time  ea  de- 
flMnd  to  deliver  a  Uks  number  of  shares  npon  payment  of  all  bal- 
nace  due,  is  within  the  piohibitSon  of  the  eonstltutien. 
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Id. — ^Admission  as  to  Facts — Remark  of  Court — Question  of  Law — 
"Margin"  Contract — Instructions. — Upon  an  admission  by  de 
fendats  that  their  witnesses  would  testify  to  certain  facts,  show- 
ing ft  "margin"  eontraet,  a  rwnark  of  the  oonri  tliat  "the  admiMion 
toids  to  support  plaintiiTs  theory  of  the  caae  rather  than  defend- 
ants," is  but  the  expression  of  opinion  on  the  question  of  law  as  to 
whether  the  facts,  as  admitted,  constituted  a  "margin"  contract, 
and  did  not  invade  the  province  of  the  jury  nor  prejudice  the  de- 
fendants' case;  and  the  court  properly  instructed  the  jury  that  the 
facts  of  the  case  supported  the  plaintiff. 

b^EnDKNCK— CoircLuaxoira  or  Witnissbi  mot  Apinnnmra^-Upon  a 
question  asked  of  plaintiff's  sister  whether  siie  owed  defendaata, 
the  answer,  'Tea,  on  a  maigin  propoeition,"  states  a  eondualon  not 
reoponsive  to  the  questiont  which  should  be  stricken  out  on  defend- 
ant's motion.  To  a  question  asked  of  plaintiflF:  'T)id  you  delegate 
authority  to  your  sister  to  act  as  your  agent  and  to  purchase  or 
deal  in  stocks  on  the  market  with  any  hroker?"  an  objection  of  the 
defendants  that  it  calls  for  the  conclusion  of  the  witness  should 
be  sustained.  A  witness  should  be  eonllned  to  Inets,  leaving  eon- 
dnsioBS  to  be  drawn  from  them  to  the  Jury  or  the  eoort. 

XD^HaaMum  BsKHb— Srror  in  pennlttiiig  the  eonduslona  of  the 

witnesses  is  not  prsjudidal,  where  the  faeta  WVe  fully  stated  by 
the  witnessefl.  and  the  jury  drew  its  own  OOndusions  from  the 
facts,  under  tlie  instructions  of  the  court. 

Id. — ^RxADiKo  TO  JuBT  iBBELBTAirr  Pabt  or  OoRnnunas^Tb*  laet 
thai  the  eoort,  in  Vesding  to  the  jury  the  provisiona  of  the  eonititn- 
tion  on  ths  snbjeet  of  eontracts  for  tlie  sale  of  stodcs  on  maigin, 
read  also  the  first  part  of  the  section  containing  provisions  relating 
to  the  irrelevant  subject  of  lotteries  and  gift  eaterprisss  eannot 
be  material  or  prejudioial  to  the  defendauta. 

Id. — TwSTBUcnoNS — Request  as  to  Absence  of  Stmpatht — Charge 
AS  TO  Absence  or  Equities. — The  refusal  of  a  requested  instruc- 
tion that  "plaintiff  is  entitled  to  no  sympathy"  from  the  jury  is  not 
prejudicial  to  the  defendants,  where  tlie  eonrt  ehaiged  the  Jury 
thai  "there  are  no  eqoities  between  these  parties,  and  their  rights 
are  to  be  determined  by  the  striei  ndes  of  law," 

Id. — ^Request  as  to  Absence  or  PsnoiirnoN — CHAnon  am  to  PrepoiC' 
DERANGE  OF  EVIDENCE. — The  defendants  cannot  complain  because  the 
court  refused  their  request  to  tell  the  jury  "that  it  is  never  to 
be  presumed  that  parties  deliberately  enter  into  contract  in  viola- 
tion of  the  constittttlon,''  where  the  eoori  eiearly  charged  the  jury 
that  they  must  Und  Ua  the  defendanta  unless  they  ind  tan  the 
preponderanee  of  the  evidenoe  that  the  trswsaetlons  in  qusstion 
were  margin  transactions  within  the  mwintng  of  flM  eonstituiioat 
■a  the  eoori  had  declared  that  meaning. 
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Id, — Interest. — A  plaintiff  recovering  money  jmid  on  a  contract  for 
sales  of  stock  on  margin  is  not  entitled  to  an  allowance  of  interest 
from  tiitt  eomoMDeemeiit  of  tbe  action. 

Id. — Statute  of  Limitations — "PEifALTT" — Money  Had  and  Rec  lived 
— Demand  and  Refusal. — An  action  to  recover  the  money  paid  in 
violation  of  the  consUtution  is  not  barred  within  one  year,  as  be- 
ing an  Mtkm  to  neovw  &  "pennltj"  within  the  meaning  of  aee- 
tion  840  of  tbe  Code  of  Civfl  Proeednre;  but  the  action  ie  for  moo^ 
had  and  received,  in  wbidi  reeovery  cannot  be  had  e»)q[it  after 
demand  and  refusal. 

CoNnrrunoHAL  PioTinoif  Bdcdul— Aonow  Qtm  not  Pwai. 
Damaob  lAiAflusBD  BT  MoHST  PAID.— The  provision  of  the  constitu- 
tion  lektiTe  to  unlawful  eontracts  for  the  »ale  of  stocks  on  margin 
and  for  the  recovery  of  money  paid  thereon  is  not  penal,  but  reme- 
dial ;  and  the  action  which  it  gives  is  not  n  penal  action  merely  be- 
cause the  contract  is  unlawful.  The  recovery  therein  cannot  be 
said  to  be  without  reference  to  the  actual  damage  sustained,  the 
damage  being  measured  by  the  money  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  FraaciBco.  William  R.  Dainger- 

Reld,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  oooiL 
Deal,  Tauszky  &  Wells,  for  Appellants. 
A.  Everett  Ball,  for  Respondenl 

CHIPMAK,  C. — ^Action  to  lecorer  four  hundred  and 
seventy  dollars  alleged  to  have  heen  paid  to  defendants  by 

plaintifP  for  the  purchase  of  stocks  of  mining  corporations 

on  margin.  The  cause  was  tried  by  the  court  sitting  with 
a  jury,  and  plaintiff  had  the  verdict.  The  appeal  is  from 
the  judgment  and  from  an  order  denying  defendants'  mo- 
tion for  a  new  trial. 

The  evidence  was  that  the  purchases  were  all  made  by 
plaintiff's  sister  acting,  as  is  daimed  by  plaintiff,  as  his  agent, 
and  that  he  personally  had  no  dealings  whatever  with  de- 
fendants and  defendants  had  no  knowledge  that  Miss  Parker 
was  acting  for  plaintiff. 

Defendants  claim:  1.  That  the  money  paid  by  plain- 
tiff's sister  was  in  fact  hers  and  not  his,  and  if  there  can  be 
any  recovery  it  must  be  by  her  alone;  and  2.  That  if  the 
money  could  be  considered  plaintiff's,  then  he  attempted  to 

Digitized  by  Google 


326 


Pakker  V,  Otis. 


[130  Cal. 


delegate  authority  to  his  sister  to  engage  in  an  illegal  trans- 
actioiii  thus  creating  an  agency  which  the  law  will  not  recog- 
nize. 

Section  26,  article  IV,  of  the  constitution  provides  as  fol- 
lows: ''AH  contracts  for  the  sale  of  shares  of  the  capital 
stock  of  any  corporation  or  association,  on  margin  to  be  de- 
livered at  a  fdture  day,  shall  be  void,  and  any  money  paid 

on  such  contracts  may  be  recovered  by  the  party  paying  it 

by  suit  in  any  court  of  competent  jurisdiction." 

1.    Had  the  plaintiff  personally  paid  the  money  he  could 

have  recovered  it,  and  we  see  no  reason  why  the  remedy  given 

him  by  the  constitution  should  be  taken  away  because  he 

employed  an  agent  to  pay  Uie  money  for  him.  The  oon- 

stitution  treats  the  transactions  in  question  as  hannfdl  in 

their  tendency,  and  because  harmful  has  sought  to  eradicate 

the  evil  not  only  by  declaring  the  contract  void,  but  also 

by  giving  a  right  of  action  to  recover  the  money  paid  under 

it.    Being  in  pari  delicto,  the  purchaser  of  stocks  would  be 

left  where  the  law  finds  him  but  for  the  remedy  given  by  the 

constitution.   It  would  be  an  exceedingly  narrow  and  an 

altogether  nnwarranted  construction  of  the  constitution  to 

hold  literally  to  the  words  of  that  instrument — ^fhat  the 

money  may  be  recovered  only  %y  the  party  paying  it" ;  i.  e., 

by  the  particular  person  who  handed  over  the  money  to  the 

s(  !ler  or  in  whose  name  the  business  might  happen  to  be  con- 
ducted. 

In  Sheehy  v.  Shinn,  103  Cal.  325,  it  was  said:  "To  give 
effect  to  the  constitution  it  is  as  much  the  duty  of  the  courts 
to  see  that  it  is  not  evaded  as  that  it  is  not  directly  violated." 
Upon  appellants'  constmction  it  would  be  a  simple  matter 
to  evade  the  law  by  interposing  an  agent  of  an  undisclosed 
principal  to  carry  on  the  business  with  the  broker. 

In  Cashynan  v.  Root,  89  Gal.  373^,  it  was  urged  that  tho 
broker  was  the  agent  of  his  customer,  and  thai  he  was  not 
liable  for  that  reason.  The  court  held  him  liable  as  the  in- 
strument through  which  the  illegal  end  was  accomplished, 
and  he  being  privy  to  the  design  the  same  result  w<rald  fol- 
low as  if  he  were  the  seller;  and  it  was  said:  "The  end  at- 
tained, and  not  the  form  of  the  transaction,  must  determine 
the  question." 

1  23  Am.  St.  Rep.  482. 
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Defendants  are  presumed  to  hm  known  that  they  were 
receiving  money  which  could  be  recovered  by  its  owner  if 
he  chose  to  assert  his  right;  it  was  immaterial,  therefor, 

whether  or  not  they  knew  who  was  the  principal  for  whom 
Miss  Parker  was  acting.  Ordinarily,  where  an  agent  acts  for 
ail  undisclosed  principal,  either  the  agent  or  the  principal 
may  sue ;  and  while  it  is  true  that  one  cannot  delegate  au- 
thority to  do  an  illegal  act,  the  cause  of  action  here  does  not 
depend  on  the  validity  of  the  agency  created  by  plaintiff, 
but  it  rests  on  the  provisions  of  the  oonatitation  which  made 
the  transaction  void  and  gave  a  right  to  recover  the  money 
paid. 

2.  There  is  evidence  tending  to  show  that  plaintiff's  sis- 
ter was  acting  as  his  agent  in  paying  the  money  to  defend- 
ants; he  80  testified  directly.  The  cross-examination  of  Miss 
Parker  gives  some  ground  for  doubt  as  to  wheiher  she  was 
acting  for  herself  or  for  her  brother,  and  would  perhaps 
have  justified  the  jury  in  finding  that  the  money  paid  by 
her  to  defendants  had  been  given  to  her  by  plaintiff  and  be- 
came her  own  and  was  hers  when  paid  on  account  of  the 
stock  purchases.  But  there  was  evidence  supporting  the 
view  taken  by  the  jury,  and  we  are  not  permitted  to  interfere 
with  its  conclusion. 

8.  The  imverified  complaint  alleges  that  "defendants 
heretofore,  and  within  two  years  last  past,  contracted  with 
plaintiff  to  buy  and  sell  mining  stocks,  portions  of  the  capi- 
tal stock  of  certain  mining  corporations,  for  plaintiff  on  a 
margin  to  be  furnished  by  said  plnintiff,"  etc.  The  answer 
iti  a  general  denial  and  puts  in  is:5ue  the  above  averment. 

There  is  no  direct  evidence  that  there  existed  a  corporation 
or  corporation-  and  that  the  stocks  mentioned  in  the  com- 
plaint were  shares  of  the  capital  stock  of  such  corporation 
or  corporations.  This  was  urced  as  ground  for  defendant.s' 
motion  for  nonsuit,  and  the  denial  of  the  motion  was  as- 
signed as  error ;  and  was  also  specified  as  one  of  the  particu- 
lars in  which  the  evidence  is  insufficient  to  support  the  ver- 
dict. The  evidence  was  that  the  money  paid  to  defendants 
was  for  the  purchase  of  "stocks" ;  and  witnesses  speak  of  cer- 
tificates of  stock  for  a  certain  number  of  shares  which  were 
purchased  in  the  Pacific  Stock  Exchange  by  defendants. 
A  .<itatement  of  defendants'  transaction  with  Miss  Parker 
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was  furnished  by  defendants;  in  this  statement  some  of  the 
same  stocks  referred  to  by  plaintiflTs  witnesses  are  enumer- 
ated, and  in  it  appears  the  amount  of  money  paid  at  cer- 
tain dates,  with  a  description  of  the  stocks  as  follows :  "200 
Kentuck,"  "100  Potosi,"  "100  Yellow  Jacket,"  "50  Chal- 
lenge,'' and  the  like.  In  the  written  contracts  between  the 
parties  defendanta  say :  "We  will  act  as  agents  and  brokers 
in  the  purchase  and  sale  .  •  .  .  of  stocks  and  bonds 
for  our  principals,"  etc 

Webster  gives  the  following  definition  of  the  word 
"stocks":  "Property  consisting  of  shares  in  joint  stock  com- 
panies." In  Anderson's  Law  Dictionary  the  following  defini- 
tion is  given:  ''The  capital  of  an  incorporated  company  in 
transferable  shares  of  a  specified  amount."  We  think  it  reu- 
se nably  clear  that  the  stocks  referred  to  by  the  witness  and 
in  the  written  contracts  of  the  parties  were  stocks  in  tho 
sense  of  the  above  definition  and  were  shares  of  incorporatea 
companies. 

4.  Defendants  contend  that  our  constiutional  provision 
is  in  conflict  with  section  1  of  the  fourteenth  amendment 
to  the  federal  constitution,  in  abridging  the  privileges  and 
immunities  of  citizens  of  the  United  States  and  depriving 
persons  of  liberty  and  property  without  due  process  of  law, 
and  denying  persons  making  margin  contracts  the  equal 
protection  of  the  laws;  that  it  interferes  with  the  freedom 
of  contract,  and  is  beyond  the  police  power  of  the  state, 
inasmuch  a?  it  is  not  confined  to  mere  gaming  contracts 
or  contracts  for  the  payment  of  differences,  but  prohibits 
legitimate  business  transactions.  This  defense  was  specially 
pleaded  in  the  answer  and  was  urged  on  the  motion  for 
nonsuit,  and  was  assirrned  as  one  of  the  particulars  wherein 
the  verdict  is  against  law. 

Chief  Justice  Shaw,  in  defining  the  police  power  of  the 
state,  said:  "All  property  in  this  commonwealth  is  ...  . 
held  subject  to  tli«)s«^  ^rucral  reiiiihitions  which  are  nec- 
essary to  tlie  conininii  good  and  general  welfare.  Rights  of 
j-roperty,  like  all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in  their  enjoyment 
a>  shall  prevent  them  from  beincr  injnrions.  nnd  to  such  rea- 
son;il>le  restraints  and  regulations  established  by  law  as  the 
legislature,  under  the  governing  and  controlling  power  vested 
in  them  by  the  constitution,  may  think  neces.sary  and  ex- 
pedient." {Commonwealth  v.  Tewhhury,  11  Met.  55.) 
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In  Cashman  v.  Root,  supra,  reference  was  made  to  the 
causes  which  led  to  the  adoption  of  the  constitutional  pro- 
viaioD  in  question.  It  was  pointed  out  that  a  large  part  of 
the  community  had  been  aet  wild  by  stock  speculations,  and 
that  "the  rapid  fluctoatioDa  of  stock  afforded  unuanal  in- 
daoement  to  stock  gambling/'  and  it  was  said:  "By  skill- 
ful manipulation  of  the  markets  a  few  fortunate  ones  had 
been  able  to  take  advantage  of  the  existing  mania  and  made 
Itirge  fortunes  for  themselves,  at  the  cost  of  widespread  finan- 
cial ruin  and  distress.  People  of  small  means  were  enabled 
by  brokers  to  speculate  largely  at  that  time  through  these 
very  purchases  on  margin.  Of  these  matters  this  court  will 
take  judicial  notice,  and,  in  doing  so/'cannot  doubt  that 
this  inhibition  was  intended  to  strike  down  this  practice." 
This  class  of  speculative  investments  must  be  conceded  to 
possess  some  of  the  elements  of  earning  or  gambling  con- 
tiacts,  and  while  it  may  be  that  but  for  the  constitutional 
provision  they  would  not  be  held  void,  or,  if  held  void,  that 
the  law  would  furnish  no  relief  to  parties  in  pari  delicto, 
still  their  actual  as  well  as  possible  injurious  effect  upon  the 
community  and  its  welfare  we  think  clearly  brings  them 
within  the  police  power  of  the  state  to  regulate  or  prohibit. 
For  a  discussion  of  the  police  power  of  the  state,  see  Judge 
Sanderson's  opinion  in  Ex  parte  Smith,  38  Cal.  702;  also 
Cooley's  Constitutional  Limitations,  707.  Laws  in  several 
states  of  the  Union  have  been  enacted  to  accomplish  the 
same  result  aimed  at  by  our  fundamental  law,  and,  so  far 
as  we  are  adrised,  have  never  been  successfully  attacked  as 
in  conflict  with  the  federal  constitution.  (See  statutes  of 
several  states  referred  to  in  Cook  on  Stock  and  Stockholders, 
sec.  342.  See,  also,  History  of  Stock  J(>l)l)iii<^  Acts,  c.  VIII; 
Do^'  Passos  on  Stock  Brokers,  ed.  1882,  p.  382.) 

If  the  provision  in  question  on  its  face  fails  to  <iiftfang^iiffh 
between  hona  fide  contracts  and  gambling  contracts  as  is 
urged,  it  is  none  the  less  a  proper  police  regulation,  for  the 
question  remains  to  be  determined  in  each  case  whether  the 
transaction  is  in  contravention  of  the  constitution.  (KuU- 
man  v.  Simmens,  104  Cal.  595:  S  her  hi/  r.  SJiinn.  mpra). 
The  court  will  always  see  that  legitimate  business  traaaao- 
tions  are  not  brought  under  the  ban. 
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5.  It  is  claimed  that  the  facts  in  this  case  do  not  bring  it 
within  the  constitutional  condemnation.  Briefly,  the  transac- 
tions were  as  follows:  Plaintiff  paid  to  defendants  certain 
money,  accompanied  by  an  order  to  purchase  certain  stocks ; 
defendants  went  into  the  stock  board,  bought  and  paid  for 
these  stocks  in  full  at  the  market  rate;  defendants  then  cied- 
itedplaintiflf  with  the  money  paid  by  him  (which  was  always 
less  than  the  amount  paid  for  the  stocks  by  defendants,  or,  in 
other  words,  was  but  a  margin  of  the  cost) ,  and  by  agreement 
held  the  stocky  as  security  for  their  commissions,  advances, 
and  for  the  accimnulating  interest  thereon,  with  the  power  to 
sell  the  stocks  to  protect  themselves  against  a  decline  in  value ; 
defendants  did  not  keep  the  particular  stocks  purchased,  but 
had  others  of  like  charaoter,  and  could  and  would  have  de- 
livered a  like  number  of  shares  to  plaintiff  upon  full  payment 
of  all  balances  due  at  any  time  upon  demand;  defendants 
acted  only  as  agents  of  plaintiff  and  had  no  interest  in  the 
stocks  beyond  their  commissions,  advances,  and  the  agreed 
interest.  So  far  as  we  can  perceive,  the  deal  was  similar  to 
that  in  the  cases  heretofore  passed  upon  by  this  court  and 
held  to  be  within  the  provisions  of  the  constitution.  (See 
Sheehy  v.  Skinn,  wpra,  and  cases  there  referred  to ;  KuUman 
V.  8immen$,  «upra.) 

6.  It  is  contended  thai  the  court  invaded  the  provinoe  of 
the  jury  in  remarking,  as  to  an  admission  that  defendants' 
witnesses  would  testify  to  certain  facts,  as  follows:  "The  ad- 
mission tends  to  support  plaintiff's  theory  of  the  case  rather 
than  defendants'."  It  is  urged  that  the  remark  was  preju- 
dioial|  peoi^icularly  in  view  of  an  instruction  asked  by  defend- 
ants, and  refused  by  the  court,  to  the  effect  that  whether  the 
transactions  in  question  are  in  contravention  of  the  constitu* 
tion  is  a  question  of  fact  to  be  determined  by  the  jury  from 
all  the  circumstances  (citing  Kullman  v,  Simmens,  supra) ; 
whereas  the  court  told  the  jury  that  it  is  a  question  of  "mixed 
law  and  fact."  The  court  instructed  the  jury  that  they  were 
*'to  apply  to  that  evidence  these  instructions  [the  instructions 
previously  given]  as  to  the  law."  The  admission  referred  to 
presented  the  question  as  to  whether  the  facts  admitted 
constituted  a  "margin"  contract,  and  this  was  purely  a  ques- 
tion of  law.  The  court  in  its  remark  assumed  the  facts  to  be 
as  admitted,  and  so  left  them  with  the  jury,  but  it  intimated, 
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as  it  later  on  properly  instructed  the  jury,  that  as  matter  of 
law  the  facts  supported  plaintiff;  and  in  this  we  think  the 
court  did  not  m,  and  the  lemark  oould  not  haye  prejudiced 
defendants'  ease. 

7.  When  Min  Parker  was  testifying  for  plaintiff  counsel 
asked  her:  "Do  you  owe  Otis  &  Co.  any  money?"  Defend- 
ants' objection  was  overruled  and  the  witness  answered: 
"Yes,  on  a  margin  proposition."  Defendants  moved  to  strike 
out  the  latter  part  of  the  answer  as  not  responsive  to  the  ques- 
tion and  as  being  a  oondusiim.  The  ooort  overruled  an  ob- 
jection to  the  following  question  asked  plaintiff:  "Did  you 
delegate  authority  to  your  sister  to  act  as  your  agent  and  t-* 
purchase  or  deal  in  stocks  on  the  market  with  any  broker?" 
The  motion  in  the  one  case  should  have  been  granted  and 
the  objection  in  the  other  should  have  been  sustained.  A  wit- 
ness should  be  confined  to  facts^  leaving  conclusions  to  be 
drawn  from  Uiese  facts  to  the  jury  or  court.  The  defendants, 
however,  were  not  injured,  because  the  facts  were  fully  stated 
during  the  examination  of  the  witnesses,  and  the  jury  could 
and  no  doubt  did  draw  its  own  conclusions  from  these  fact.s 
under  the  instructions  of  the  court  as  to  what  constituted 
margin  contracts. 

8.  Error  is  claimed  beeaose  the  courts  in  its  instructions^ 
read  to  the  jury  the  whole  of  section  26,  article  IV,  of  the 
constitution,  the  first  pArt  of  which  relates  to  lotteries  and 
gift  enterprises.  It  was  not  necessary  to  the  c.uie  to  read  more 
than  the  latter  part  of  the  section,  but  reading  all  of  it  could 
not  have  been  prejudicial  to  defendants.  Error  is  claimed  in 
refusing  to  give  certain  instructions  asked  by  defendants,  or 
in  modifying  them  as  given. 

We  have  carefully  examined  these  offered  instructions  and 
find  that  such  of  them  as  were  essential  to  a  proper  presenta- 
tion of  the  issues  to  the  jury  were  given  as  asked  or  with  such 
modifications  as  fairly  placed  the  matters  in  controversy  be- 
fore the  jury.  Tho.se  which  were  refused  were  not  snch  as 
could  enlighten  the  jury  or  aid  them  in  reaching  a  ri^lit  con- 
clusion. For  example,  it  could  not  have  injured  defendants 
by  refusing  to  tell  the  jury  that  plaintiff  "is  entitled  to  no 
sympathy  from  you" — the  court,  however,  did  tell  them  that 
"there  are  no  equities  between  these  parties,  and  their  rights 
are  to  be  determined  by  the  strict  rules  of  law,"  and  this  was 
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about  equivalent  to  telling  them  that  neither  party  was  en- 
titled to  their  sympathy.  Again,  defendants  cannot  com- 
plain because  the  court  refused  to  tell  the  jury  "that  it  is 
never  to  be  presumed  thai  parties  deliberately  enter  into  con- 
tract in  violation  of  the  constitution."  The  court  very  clearly 
pointed  out  to  the  jury  that  they  must  find  for  the  defend- 
ants unless  they  should  find  from  the  preponderance  of  the 
evidence  that  the  transactions  in  question  were  margin  tran.^- 
actions  within  the  meaning  of  the  constitution  as  the  court 
had  declared  that  meaning.  The  instructions  as  given  were  a 
remarkably  dear  exposition  of  the  law^  and  the  jury  were  re- 
peatedly cautioned  as  to  its  application  to  the  facts  and  as 
to  the  niles  which  should  govern  them  in  judging  of  the 
fact*.  We  see  no  prejudicial  error  in  giving  or  refubiug  any 
instructions. 

9.  There  remains  but  one  question  undisposed  of.  The 
court  instructed  the  jury  to  allow  interest  from  the  com- 
mencement of  the  action,  and  this  is  urged  as  error.  We 
think  the  question  is  settled  by  the  decision  in  Baldwin  v. 
Zadig,  104  Cal.  694. 

It  is  advised  that  the  judgment  be  modified  by  striking 
therefrom  the  amount  allowed  for  interest,  and  thus  modified 
that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Gray,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  modified  by  striking  therefrom  the  amount  allowed 
for  interest,  and,  thus  modified,  the  judgment  and  order  are 
affirmed.  Van  Dyke,  J.,  Garoutte,  J.,  Harrison  J. 

On  petition  for  rrlimring.  tho  court,  in  Rank,  rendered  the 
following  additional  opinion,  which  was  dated  Isovember  26, 
1900,  and  filed  November  27, 1900 : 

THE  COURT. — point  overlooked  in  the  commissioner's 
opinion  is  the  defense  of  the  statute  of  limitations.  The  claim 
is  that  subdivision  1,  section  340,  of  the  Code  of  Civil  Pro- 
cedure, applies,. because  this  is  an  action  upon  a  statute  for  a 
penalty  or  forfeiture,  and,  if  so,  must  have  been  commenced 
within  one  year. 
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What  is  meant  by  a  statutory  penalty  was  defined  in  Lo* 
AngtU$  V.  BoUeinno  99  Gal.  593,  to  be  ''one  which  an  indi- 
vidual is  allowed  to  recover  against  a  wrongdoer  as  a  sadsfao- 
tion  for  the  wrong  or  injury  suflFered,  and  without  reference 

to  the  actual  darna<2:e  sustained,  or  one  which  is  given  to  the 
individual  and  the  state  as  a  punishment  for  some  act  which 
is  in  the  nature  of  a  public  wrong.  The  action  to  recover  such 
a  penalty  is  a  penal  acUon  founded  upon  a  statute,  and  is  the 
action  which,  under  section  340  of  the  Code  of  Civil  Proced- 
ure, must  be  brought  within  one  year." 

There  is  nothing  penal  in  the  constitutional  provision ;  it 
is  simply  remedial.  The  action  is  for  money  ha<l  and  rrooivcd, 
and  recovery  cannot  be  had  except  after  demand  and  refusal. 
{Baidwin  v.  Zadig,  104  Cal.  594.)  But  for  the  constitution 
there  could  be  no  recovery.  If  the  constitution,  in  effect, 
makes  the  margin  sales  of  stock  unlawful,  it  does  not  follow 
that  the  action  given  to  recover  the  money  paid  for  the  pur* 
chase  of  sudi  stock  is  a  penal  action,  or  is  for  the  recovery  of 
a  penalty,  and  certainly  the  recoven-  cannot  be  said  to  be 
''without  reference  to  the  actual  damage  sustained,"  for  there 
is  no  damage  except  as  measured  by  the  money  paid. 

Behearing  denied. 


tB.  V.  K«.  im  DtptftBMt  Two.— October  S7,  IMO.] 

JAMES  L.  PATTERSON,  Appellant,  v.  BARTLETT  DOE 
et  al..  Executors,  etc.  Respondents. 

Statute  of  Limitations — Obal  Contract — Deed  of  Mine — Verbal 
Agreement  to  Pay  Upon  Resale. — A  cause  of  u(  Lion  uj)on  an  oral 
contract  to  pny  a  specified  sum  upon  the  resale  of  a  mine  deeded  by 
the  promisee  to  the  promisor,  together  with  the  sale  of  other  mines 
belonging  to  tli«  proinlior,  ftoerucd  at  the  timo  of  auoh  male,  and 
to  barred  within  two  jmn  theraaftar,  nndar  anbdlTision  1  of  mo- 
tioB  8S9  of  tba  Ooda  of  GMl  PMeedon. 

I0. — Action  Against  Executors — Nowsurr. — In  an  action  upon  such 
cause  of  action  against  tbe  ezeotttors  of  the  deceased  promisor. 
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the  executon  are  entitled  to  a  noiuuit,  on  the  groimd  that  the  ac- 
tion it  barred  bj  the  ■tatntok 

Id.— BiVBOT  or  Bbed  or  Mkro— IvnnjifBrr  ni  Wimif Tha  daed  of 
the  mine  cannot  be  considered  aa  a  written  instrument  taking  the 
oral  agreemf&t  out  ol  the  statute,  thare  being  no  aoloiowledgnient 

or  promise  contained  in  the  deed  relative  to  the  verbal  underttaadiag 

betwpen  the  parties.  The  cause  of  action  is  not  founded  upon  an 
instrument  in  writing,  within  the  meaning  of  the  code,  merely  be- 
cause such  an  instrument  would  be  a  link  in  the  chain  of  evidence 
establishing  the  cause  of  action,  if  it  does  not  contain  or  prove 
tba  con  tract  mad  upon* 

In.— Lbrib  UroH  PBBViom  mmaimacAisD  TkaHtAonoii— ABanroB 
or  PBOMin — ^iBBBunraiNrr^— ▲  letter  from  tha  deoedait  written 
in  rdatioa  to  a  profloiia  nneonsnmmated  transaetioa  for  the  trans- 
fer of  the  mine  by  plaintiff  directly  to  another  party,  to  Ihe  effeet 
that  "if  the  sale  goes  through,  the  money  comes  through  me."  does 
not  contain  a  promise,  and  has  no  relevancy  to  the  Terlial  contract 
made  at  the  time  of  the  deed  to  the  decedent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  John  Hunt,  Judge. 

The  faeto  are  stated  in  the  opinion. 

Reddy,  Campbell  A  Metwn,  for  Appellant 

B.  £.  Houghton,  and  Houghton  &  Houghton,  for  Be- 
spondentB. 

GRAY,  The  judgment  was  for  defendants,  and  plain- 
tiff appeals  from  an  order  denying  his  motion  for  a  new  triaL 

This  action  was  commenced  April  8,  1896,  to  recover 
twenty  thousand  doUan  on  a  contract  alleged  to  have  been 

entered  into  between  plaintiff  and  John  S.  Doe  on  or  about 
the  first  day  of  November,  1887,  for  a  sale  of  the  Invincible 
mine.  The  defendants  pleaded  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure,  limiting  the  right  of  action 
''upon  a  contract,  obligation,  or  liahilify  not  founded  upoii 
an  instrument  of  writing"  to  two  yean;  and  at  the  oondurion 
of  plaintiff's  evidence,  on  the  trial,,  defendants  moved  for  a 
nonsuit,  stating  as  the  third  ground  of  said  motion  that  'if 
the  plaintiff  ever  made  any  agreement  with  Doe  for  the  sale 
to  him,  Doe,  of  the  Invincible  mine,  the  agreement  was  not 
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in  writing,  but  by  parol ;  and  the  ciise  is  barred  by  subdivision 
1,  section  339,  of  the  Code  of  Civil  Procedure."  We  think 
the  motion  was  properly  granted  on  tlie  grounji  quoted. 

On  March  31, 1S87,  J.  S.  Doe  and  John  R.  Soapham  en- 
tered into  a  written  agreement^  whereby  said  Doe  agreed  to 
sell  to  Scnpham  certain  mining  property  in  the  CSalico  min- 
ing district  for  three  htmdred  thousand  doUaxs  on  demand 
and  payment  of  said  sum  by  Scupham  between  the  1st  and 
15th  of  July,  1887.  This  time  wtis  subsequently  extended  to 
September  1, 1887.  Scupham  had  an  arrangement  by  which 
he  was  intending  to  sell  this  property  to  Morton  and  Robin- 
son at  an  advanced  price ;  and  on  consultation  between  Scup- 
ham and  Doe  it  was  thought  advisable  to  secure  a  contract 
with  plaintiff  for  the  sale  of  the  Invindble  mine,  the  inten- 
tion being  to  enlist  plaintiff's  interest  in  effecting  a  sale  of 
Doe's  mining  property,  as  well  as  his  own,  to  said  Morton  and 
Robinson.  Accordingly,  after  some  negotiations,  Scupham 
obtained  a  written  contract  with  Patterson  dated  July  15, 
1887,  wherein  Patterson  agreed  to  aid  Scupham  in  effecting 
a  sale  of  the  Doe  mining  property  in  the  Calico  mining  dis- 
trict under  the  contract  then  existing  between  Scupham  and 
Doe,  and,  in  case  the  sale  was  consummated,  to  convey  to 
Scupham  .the  Invincible  mine;  in  consideration  of  which 
Scupham  agreed,  in  case  of  the  consummation  of  said  sale 
under  the  pending  contract  or  any  extension  thereof,  to  pay 
to  Patterson  twenty  thousand  dollars.  Soon  after  the  execu- 
tion of  the  last-mentioned  contract  Patterson  wrote  a  letter  to 
Scupham  stilting  that  he  wanted  the  money  coming  to  him  to 
come  through  Doe.  Thereupon  Scupham  handed  the  Patter- 
son contract  and  said  letter  over  to  Doe  and  said  to  him : 
''Now  the  matter  is  in  your  hands,  Mr.  Doe,"  and  Doe  replied : 
'"Yes,  it  is  in  my  hands,  and  I  will  attend  to  it''  Thereafter, 
nt  the  request  of  Doe,  plaintiff  Patterson  made  a  deed  of  the 
Invincible  mine  to  Robinson,  one  of  the  parties  with  whom 
negotiations  were  being  had  for  the  sale  of  all  the  mine.*?. 
This  deed  was  forwarded  to  Doe  and  the  receipt  thereof 
acknowledged  in  a  letter  as  followi: 
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"San  Frandfloo,  Nov.  16,  '87. 

"J.  L.  Patterson. 

"Dear  Sir:-  Yours  with  deed  of  Invincible  i3  at  hand.  If 
the  sale  goes  through,  the  money  comes  through  me,  also 
Tucker's  and  Peterson's  20,000— 5,000-— 2,500.  Scupham,  I 
expect,  goes  to  Calico  to-day,  also  Myers.  This  business,  if  at 
all  will  not  be  closed  much  before  January  1st.  If  it  does 
then  I  don't  want  many  supplies  on  hand  at  that  time  as  1 
am  not  paid  for  them,  and  in  ordering,  calculate  on  this.  I 
have  the  use  of  the  mill  until  the  money  is  paid. 

"J.  S.  DOE." 

Patterson  was  superintendent  for  Doe  in  the  mines,  and 
said  Tucker  and  Peterson  were  also  employed  in  some  capeo- 

ity  therein.  The  figures  in  the  letter  signify  that  of  the  pro- 
ceeds of  the  contemplated  sale  twenty  thousand  dollars  was 
to  go  to  Patterson,  five  thousand  dollars  to  Tucker,  and  two 
thousand  five  hundred  dollars  to  Peterson.  It  was  agreed  be- 
tween Doe  and  Scupham  that  this  twenty  thousand  dollars 
to  Patterson  should  be  paid  out  of  the  excess  over  three  hun- 
dred thousand  dollars  that  Scupham  was  to  get  from  Robin- 
son and  Morton  for  the  property.  It  was  not  to  come  out  of 
the  three  hundred  thousand  dollars  that  Doe  was  to  receive 
for  his  property.  The  time  for  performance  of  the  Scupham 
and  Doe  contract  expired,  and  no  sale  was  made  under  it. 
Negotiations  wnth  Robinson  and  Wilson  were  still  continued, 
however,  and  late  in  the  fall  of  1887  they  were  given  a  thirty- 
day  written  option  on  the  property,  and  a  deed  from  Doe  of 
his  property,  together  with  the  deed  from  Patterson  to  Rob- 
inson of  the  Invincible  mine,  was  deposited  in  escrow  with 
the  Anglo-Californian  Bank.  It  was  on  receipt  of  this  deed 
from  Patterson  to  Robinson  for  the  purposes  of  said  escrow 
that  Doe  wrote  the  above-quoted  letter  of  November  15, 1887, 
to  Patterson.  The  negotiations  with  Robinson  and  Morton 
came  to  an  end  finally  without  effecting  the  sale  of  anything, 
and  the  deeds  were  withdrawn  from  the  bank.  Thereafter 
Doe  acquired  other  mines  and  continued  negotiations  for  the 
fdlv  of  his  mining  properties  with  various  parties  until,  on 
July  3, 1891,  he  sold  and  conveyed  to  Thomas  B.  Bishop  all 
his  mining  property,  including  the  Invincible  mine,  which 
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Patterson  had  previously  conveyed  to  him  by  deed  of  date 
June  23, 1891,  which  recited  a  ooDdderation  of  ten  dollars. 
This  sale  to  Bishop  was  certainly  not  made  under  any  pre- 
vious written  contract  with  Scupham;  this  seems  to  be  con- 
ceded by  both  parties  to  this  appeal.  Nor  do  we  think  that 
the  evidence  discloses  any  other  agreement  or  contract  in 
writing  upon  which  the  complaint  in  this  case  can  rest  so  as 
to  avoid  the  bar  of  the  two-year  statute  of  limitations  pleaded 
in  the  answer.  The  appellants  rely  on  the  letter  from  plan- 
tifP  to  Doe,  dated  November  15, 1887.  This  letter  contains  no 
promise  to  pay  anything;  and  it  is  clear  that  it  had  no  ref- 
erence to  the  sale  which  was  finally  consummated  by  Doe. 
It  is  equally  clear  that  the  twenty  thousand  dollars  spoken 
of  in  that  letter  had  no  reference  to  any  portion  of  the  money 
which  was  finally  received  for  the  mining  properties,  but,  as 
explained  by  the  testimony  of  Scupham,  the  twenty  thousand 
dollars  therein  referred  to  was  to  come  out  of  the  amount  in 
excess  of  the  three  hundred  thousand  dollars  coming  to  Doe 
on  the  consummation  of  the  sale  to  Morton  and  Robinson. 
The  sale  which  was  finally  made  was  an  entirely  different 
transaction  from  the  one  contemplated  to  Morton  and  Kob- 
inson,  and  a  letter  which  was  evidently,  from  its  terms,  in- 
tended to  ^yply  only  to  the  former  cannot  be  held  to  i^ply 
in  any  way  to  the  latter  transaction.  The  deed  from  plaintiff 
to  Doe  is  itself  a  written  agreement,  sufficient,  perhaps,  to 
take  the  case  out  of  the  statute  of  frauds  as  conteiKkd  by  ap- 
pellants, and  were  it  not  for  the  statute  of  limitations,  would 
no  doubt  entitle  plaintiff  to  recover ;  but  the  deed  is  no  answer 
to  the  two-year  statute  of  limitations,  because  it  contains  no 
promise  to  pay  the  plaintiff  anything.  As  we  understand  the 
rule,  it  is  this:  to  avoid  the  two-year  statute  ]  leaded  in  the 
answer  in  the  action  must  be  based  upon  a  promise  made  iu 
writing.  In  constniing  sections  337  and  339  of  the  Code  of 
Civil  Procedure,  this  court,  in  McCarthy  v.  Mt.  Tecarte  Land 

etc,  Co.,  Ill  Cal.  328,  at  page  340,  uses  the  following  Ian- 
gruage:"But  the  cause  of  action  is  not  upon  a  contract  founded 
upon  an  instrument  in  writintj;.  within  the  meaning:  of  the 
code,  merely  because  it  is  in  some  way  remotely  or  indirectly 
connected  with  such  an  instrument,  or  because  the  instru- 

CXXX.  Cal.— 22 


Digitized  by 


338  Pattbmom  v.  Doi.  [130  CaL 

ment  would  be  a  link  in  the  chain  of  evidence  CBtablishing 
the  cause  of  action.  In  order  to  be  founded  upon  an  instru- 
ment in  writing,  the  instrument  must  itself  contain  a  con- 
tract to  do  the  thing  for  the  nonperformance  of  which  the 
action  is  biaught."  This  language  was  quoted  with  approval 
in  Th4ma»  v.  Pacific  Beach  Co,,  115  CaL  136,  in  which  latter 
case  suit  was  brou^i  on  an  implied  ai9wnpiU  to  lecover  back 
money  paid  for  land  nnder  a  written  contract  for  the  sale 
thereof ;  no  agreement  to  restore  the  money  on  failure  to  con- 
vey the  land  being  contained  in  the  contract,  it  was  held 
that  the  cause  of  action  was  barred  in  two  years  after  the  last 
payment.  (See,  also,  Todd  v.  Board  of  Education,  122  CaL 
106 ;  LatHn  v.  QUUtU,  95  CaL  317^ ;  Chifman  v.  MorriU,  20 
Cal.  130.) 

The  trial  judge  seems  to  have  been  correctly  of  the  opinion 
that  there  was  sufficient  evidence  to  show  that  there  was  an 

understanding  between  plaintiff  and  Doe  that  on  a  resale  of 
the  Invincible  mine  with  the  other  mines  Doe  was  to  pay 
plaintiff  twenty  thousand  dollars.  This  being  so,  the  cause 
of  action  accrued  on  the  date  of  the  execution  of  the  deed  to 
Bishop,  and,  this  understanding  resting  in  parol,  the  cause  of 
action  would  be  barred  in  two  yeaia  after  that  date,  and  more 
than  a  year  before  the  commencement  of  this  action. 

Appellant's  motion  to  amend  the  complaint  by  adding  a 
count  on  a  quantum  mermt  was  properly  denied,  because  the 
plea  of  the  two-year  statute  of  limitations  would  still  be  good 
to  the  complaint  as  thus  amended. 

The  statute  of  limitations  bars  a  recovery  by  appellant^ 
however  correct  his  position  may  be  on  the  other  points  pre* 
sented  on  this  appeaL  We  therefore  refrain  from  considering 
those  points. 

The  order  denying  m  new  trial  should  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  affirmed. 

McFarland,  J.,  Temple^  J.,  Henshawi  h 

1  29  Am.  St  Rep.  115. 
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rs.  F.  No.  1M9.  DepartiBaii  Two^-Oelobflr  27,  1900.] 

CHARLES  W.  SUTRO,  Rfispondent,     EASTON,  ELD- 
RIDGE  &  CO.,  Appellant 

Action  fob  SmviOEa — Secubino  Contract  iob  Salb  or  Land — Re- 
fusal or  InsTBUOTXOii  Ck)\'£aED  bt  Chabos — Dispute  as  to  Seb- 
VICB8. — In  aa  aetion  for  aervioM  nndvtd  by  the  plaintiff  to  tha 
defendaai  in  aeenriiig  for  defendant  a  oonlraet  for  the  nla  of  land, 
tha  refnial  of  an  inatroetion  requeated  hy  tlia  defendant  that 
if  the  aolicitations  of  the  defendant  had  in  no  vnj  influenced  the 
eaeuring  of  the  contract,  and  that  if  the  party  making  the  con- 
tract had  prior  to  such  soliciUitions  placed  the  property  for  sale 
with  the  defendant,  or  had  determined  to  do  so.  the  jury  should 
find  for  the  defendant,  is  not  ground  for  reversal,  where  the  lau 
guage  uMd  in  tiie  inatmrttona  giren  and  net  objaetad  to  una  broad 
enough  to  eover  tha  diaputed  point  whether  the  plaintiff  waa  in- 
atrmnaita]  in  brin^^  the  aala  of  tha  property  to  tha  defendant, 
and  plainly  preeented  that  queetion  to  tho  jniy. 

Id.— Doubt  ao  to  Tcbmb  or  CJohteaot— Vebdiot  to  AnrnuAtrft  Ad- 
YAiiTAGB. — ^When  the  evidenoe  ahowed  that  plaintiff  had  had  differ- 
ent omtrauta  with  the  defendant  aa  to  the  aeenring  of  oontracts 
of  aale,  one  for  one-third  of  defendant's  commissions,  and  one 
for  one-half  thereof,  and  there  was  doubt  as  to  which  c  out  met  was 
applicable  to  the  case,  the  appellant  cannot  urge  error  in  a  verdict 
to  his  advantage  for  one-third  of  the  oommiiaion,  inatiead  of  one- 
hall  thereof  aa  claimed  by  the  plaxntifl. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  fiom  an  order  deny- 
ing a  D«w  trial.  John  Hunt,  Judge. 

The  facts  axe  stated  hi  the  opinion. 

Chickering,  Thomas  &,  Gregory,  for  Appellant 

William  H.  Jordan,  for  Respondent 

QRAY,  0.— Appeal  by  defendant  fnm  a  Jodgmeot  in 
plaintiff's  favor  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

The  action  was  brought  to  recover  two  thousand  four  hun* 
dred  dollars  claimed  by  plaintiff  to  be  due  from  defendant 
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"for  services  rendered  by  plaintiff  to  defendant  within  two 
years  last  past,  at  the  personal  instance  and  request  of  defend* 
ant."  The  points  urged  for  a  reversal  are  two,  only. 

1.  It  is  claimed  the.  court  erred  in  refut:ing  an  instruction 
requested  by  appellant  which  reads  as  follows:  "If  you  hnd 
from  the  evidence  that  the  solicitations  of  the  plaintiff  in  no 
way  influenced  the  mind  of  the  executor  of  the  CuUom  estate, 
and  that  said  executor  had,  prior  to  such  solicitation,  placed 
the  property  for  sale  with  the  defendant,  or  had  fully  deter- 
mined so  to  do,  you  must  find  for  the  defendant." 

The  court  instructed  the  jury  as  follows:  "The  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  services  performed 
by  him  secured  to  defendant  the  sale  of  the  property  of  the 
Cullum  estate. 

''If  you  find  from  the  evidence  that  the  services  rendered 

by  the  plaintiff  in  no  way  tended  to  secure  to  the  defendant 
the  sale  of  the  property  of  the  Cullum  estate,  you  must  find  a 
verdict  for  the  defendant. 

"If  you  find  from  the  evidence  that,  at  the  time  of  the 
promise  made  to  the  plaintiff  by  the  president  of  the  defend- 
ant, the  executor  of  the  Cullum  estate  had  placed  the  sale  of 
the  property  of  the  estate  in  the  hands  of  the  defendant,  and 
.  that  this  face  was  unknown  to  the  president  of  the  defendant 
at  the  date  he  made  such  promise,  you  must  find  for  the  de- 
fendant." 

The  evidence  on  behalf  of  respondent  was  to  the  effect  that 
he  had  an  understanding  with  defendant  whereby  he  was  to 
get  a  commission  upon  whatever  property  he  brought  to  de- 
fendant and  was  Uiereafter  sold  by  it;  that  plaintiff  told  Wen- 
dell Easton  that  he  thought  he  could  get  the  Cullum  estate, 
and  Easton  replied,  "That's  right,  go  ahead  and  work  the 
thing  up" ;  that  in  pursuance  of  this  understanding  he  saw- 
Mr.  Granniss,  the  executor  of  the  Cullum  estate,  and  told  him 
that  he  was  working  for  defendant  on  commission  and  that 
he  would  like  to  get  the  Cullum  estate,  and  Granniss  re- 
plied, ''My  boy,  you  shall  have  it;  nobody  shall  have  it  but 
you."  Plaintiff  reported  this  conversation  to  Mr.  Easton  and 
Easton  replied,  "Hiat  is  right,  Charlie,  go  after  him."  Subee- 
quently,  plaintiff  took  Mr.  Granniss  into  Mr.  Easton's  private 
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office  and  a  written  contract  waa  obtained  from  him,  under 
which  the  sale  was  subsequently  made  by  defendant  On 
cross-examination  plaintiff  testified:  "I  think  the  oral  con- 
versation at  which  Mr.  Easton  told  me  he  would  give  me  one- 
half  oommiflsioDa  was  in  September."  In  biief,  plaintiff's 
evidence  tended  to  show  that  he  brought  the  property  of  the 
Cullum  estate  into  defendant's  house,  and  defendant  subse- 
quently  sold  it,  receiving  a  commission  of  four  thousand 
seven  hundred  and  ninety-four  dollars. 

The  evidence  of  dciuuJaiit  teiidid  to  ^how  that  Granniss 
had  made  up  his  mind  to  give  the  sale  of  the  Cullum  estate 
to  defendant,  and  had  already  made  arrangements  with  de- 
fendant to  that  end  before  he  talked  with  plaintiff  about 
the  matter  at  all^  and  that  plaintiff's  talk  had  no  influence 
on  Granniss  in  the  premises.  The  precise  point  in  dispute 
between  the  parties  seems  to  be  as  to  whether  plaintiff  was 
instrumental  in  bringing  the  sale  of  the  Cullum  estate  prop- 
erty to  defendant. 

The  language  used  in  the  instructions  given,  and  not  ob- 
jected to,  was  broad  enough  to  cover  this  point,  and  plainly 
present  it  to  the  jury.  If  Granniss  was  in  "no  way  influ« 
enced"  by  "the  solicitations  of  tlie  plaintill'/'  but  "had,  prior 
to  such  solicitations,  placed  the  property  for  sale  with  de- 
fendant, or  had  fully  determined  so  to  do,"  the  average  in- 
telligence would  perceive  that  plaintiff  had  failed  to  sus- 
tain the  burden  resting  on  him  ''to  show  that  the  services 
performed  by  him  secured  to  defendant  the  sale  of  the  prop- 
erty of  the  Cullum  estate."  There  was  no  error  in  refusing 
the  requested  instruction,  because  the  substance  of  it  was 
contained  in  the  instructions  that  were  given. 

2.  The  remaining  contention  of  appellant  is:  "The 
amount  of  the  verdict  shows  that  the  jury  have  not  founded 
their  <^inion  on  the  only  possible  contract  established  by  the 
evidence."  While  it  was  evidently  the  purpose  of  plaintiff 
to  recover  in  the  action  one-half  of  the  commissions  obtained 
by  defendant,  the  jury  returned  a  verdict  in  his  favor  for 
an  amount  exactly  equal  to  one-third  of  said  commissions. 
This  verdict  was  undouhtodly  the  result  of  the  uncertainty  in 
the  evidence  as  to  the  periods  covered  by  the  several  oon- 
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tiaets  between  plaintiff  and  defendant,  one  of  which  appears 
to  have  been  for  one-third  and  another  for  one-half  of  the 
commiadons  obtained  by  the  defendant  on  sales  hrooght  to 
it  by  plaintifP.   The  evidence  was  not  entirely  free  from 

doubt  as  to  which  of  these  arrangements  was  in  force  at  the 
time  plaintiff's  cause  of  action  accrued.  The  appellant, 
however,  cannot  be  heard  to  complain,  because  the  jury 
gave  it  the  benefit  of  the  doubt  and  based  the  verdict  on  the 
contract  most  to  its  advantage. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Haynea,  C,  and  Cooper,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  S25.   Department  One. — October  27,  lOOO  ] 

CYRUS  NEWLOVE  et  al.,  Kespondents,  v.  W.  B.  FOND 

et  al.,  Appellants. 

Aonoir  voa  Oumaamur— Fnrante  ov  OwimaBirw— la  an  aetUm  for 

damages  for  the  conversion  of  grain,  a  finding  that  on  the  fint 
day  of  a  certain  month  the  plaintiffs  >vere  the  owners  of  and  en* 
titled  to  the  possession  of  the  prain.  nnd  that  "while  the  said  f^ain 
was  so  the  property  of  the  plaintitTs  *  the  defendants,  between  said 
date  and  the  first  day  of  the  next  month,  wrongfully  took  said 
grain  and  eouvartad  it  to  their  own  use,  sufficiently  shows  that  at 
the  time  of  the  eonveraioa  the  grain  wae  the  property  of  the  plain- 
tiff. 

iDw— Lmai.  PmuKRioir— OonniiUAirca  or  Owubbhip.— It  is  a  legal 
presumption  that  the  ownership  specifically  found  on  the  day 
named,  in  the  absence  of  any  finding  to  the  oontrarjy  oontinnad  up 
to  the  time  of  the  conversion. 

ln.<— I^SE  FROM  Agent — Termination  of  Agency — yoTiCE  from  Own- 
EB — ^Unauthorized  Deli>'eby  of  Grain  as  Rental. — The  right  and 
obligation  of  tenants  to  deliver  grain  as  rental  to  an  agent  of  the 
plaintiH  from  whom  the  premises  were  leased,  is  terminated  by  a 
notiee  from  the  owners  that  the  agency  had  eeaaed,  and  that  the 
tenaato  wen  forbidden  to  deliver  any  gimin  aa  rental  to  aoeh  former 
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•gent;  and  upon  a  tabsequent  delivery  of  part  thereof  to  him,  the 
ttnaiits  and  tha  f omer  afsiit  an  UiUa  to  the  ownan  for  a  aanver- 
efan  of  fho  grain  ao  daUfwad. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.  Frank  Moody,  Judge  pieeiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Seth  Millington,  for  Appellants. 

R.  CSlark,  and  Hudson  Giant,  for  Respondents. 

VAN  DYKE,  J.^This  was  an  action  for  damages  for 
the  oonvemon  of  oartain  barley  and  wheat  dtoaled  ai  the 
time  of  the  alleged  conversion  on  the  plaintiff's  ranch  in 
Glenn  county.   In  addition  to  the  denials  of  the  allegations 

of  the  complaint  defendants  Whyler  Brothers  >et  up  specially 
that  prior  to  July,  1896,  they  were  les^sees  of  the  land,  on 
which  the  grain  was  grown,  from  defendant  Speck,  as  agent 
of  the  owners  of  the  land,  paying  a  portion  of  the  crops  as 
rent,  and  that  the  grain  hi  question  was  delivered  by  them 
to  Speck  without  notice  that  his  agency  had  ceased.  Jadg- 
ment  went  for  the  plaintiffs,  from  which  defendants  appeal 
on  the  judgment-roll. 

It  is  alleged  on  behalf  of  the  appellants  that  although  the 
court  finds  that  plaintiffs  were  the  owners  of  the  wheat  and 
barley  in  sacks  on  July  1,  1896,  it  does  not  find  that  they 
were  snch  owners  at  the  time  of  the  alleged  conversion. 

The  findingiB  are  that  ''on  or  about  the  first  day  of  July, 
1896,  the  plaintiffs  were  the  owners  and  entitled  to  the  pos- 
session of  six  hundred  and  eighty-one  sacks  of  barley,  aver- 
aging one  hundred  and  ten  pounds  to  the  sack,  aggregating 
seventy-four  thousand  nine  hundred  and  ten  pounds.  Thnt 
at  said  time  all  of  said  grain  was  situated  upon  plaintiff's 
ranch  in  Glenn  county,  state  of  Oalifomia.  That  while  the 
said  grain  was  so  the  said  property  of  the  plaintiffs,  and 
between  the  first  day  of  July,  1896,  and  the  first  day  of 
August,  1896,  the  defendants  W.  R.  Pond  and  N.  E.  S^Mck 
wrongfully  and  without  plaintff's  consent  took  and  con- 
verted to  their  own  use  six  hundred  and  thirteen  sack?  of 
said  barley,  worth,  at  the  date  of  the  conversion,  fifty  cents 
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per  cental,  amounting  to  three  hundred  and  thirty-seven 
dollars  and  fifteen  cents.  That  between  the  dates  la^t  afore- 
said the  defendants  W.  R.  Pond  and  N.  K.  Speck  and  Why- 
ler  Brothen  wiongfuUy  and  wiUumt  plaintiffa*  consent  took 
and  converted  to  their  own  use  sixty-eight  sacks  of  the  said 
barley,  worth  at  the  date  of  the  oonyersion,  fifty  cents  per 
cental,  amounting  to  thirty-seven  dollars  and  forty  cents, 
and  the  whole  of  said  wheat,  to  wit,  three  hundred  and  twen- 
ty-five sacks,  worth,  at  the  date  of  conversion,  eighty  cents 
per  cental,  amounting  to  three  hundred  and  fifty-one  dol- 
lars." 

Bearing  upon  the  special  defense  set  up  by  defendants 
Whyler  BroUiers,  it  is  further  found  that  ''prior  to  the  de- 
livery of  the  six  hundred  and  thirteen  sacks  of  barley,  above 
found  to  have  been  converted  by  defendants  Pond  and  Speck, 
the  defendants  Whyler  Brothers  had  no  notice  that  their 
said  rent  was  to  be  delivered  to  any  other  person  than  to 
said  N.  K.  Speck,  but  before  the  delivery  of  the  sixty-eight 
sacks  of  barley  and  three  hundred  and  twenty-five  sacks  of 
wheat  to  said  defendants  Pond  and  Sp^ck,  they  said  Whyler 
Brothers  were  duly  notified  by  plaintiff  not  to  deliver  the 
same,  or  any  part  thereof,  to  their  codefendants,  Pond  and 
Speck,  but  in  disregard  of  said  notice  they  delivered  said 
sixty-eight  sacks  of  barley,  worth  as  aforesaid  thirty-seven 
dollars  and  forty  cents,  and  the  three  hundred  and  twenty- 
five  sacks  of  wheat,  worth  as  aforesaid  three  hundred  and 
fifty-one  dollars,  to  the  said  Pond  and  Speck."  We  think 
it  sufficiently  appears  from  the  findings  that  at  the  time 
of  the  conversion  the  grain  was  the  property  of  the  plain- 
tifiis.  It  is  found  that  the  plaintiffs  were  the  owners  upon 
the  first  day  of  July,  1896,  and  that  between  that  date  and 
the  first  day  of  August,  and  "while  the  said  grain  was  so  the 
property  of  the  plaintiffs,"  it  was  convi  rtid.  It  is  a  legal 
presumption,  in  the  absence  of  any  finding  to  the  contrary, 
that  the  ownership  continued  up  to  the  time  of  the  conver- 
sion. (Code  Civ.  Proc.,  sec.  963,  subd.  32.)  Although  then- 
does  not  appear  to  be  a  finding  in  reference  to  the  wheat, 
it  seems  to  be  admitted  by  the  appellants'  attorney  that  the 
findings  as  to  the  wheat  are  the  same  as  those  as  to  the  bar- 
ley, and  the  omission  thereof  may  have  occurred  in  the 
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printing.  The  contention  that  the  obligation  on  the  part 
of  the  defendants  Whyler  Brothers  to  deHver  the  grain  to 

Speck  was  not  terminated  is  answered  by  the  finding  that 
the  rent  was  to  be  paid  to  Speck  only  as  agent,  and  that  the 
grain  for  which  such  defendants  were  held  responsible  was 
delivered  after  notice  of  the  termination  of  the  agency,  and 
forbidding  them  to  pay  the  same  over  to  Speck. 
Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[Sac  No.  080.  Department  One.— October  29,  1900.] 

R.  A.  CURTIN,  Respondent,  v.  SALMON  RIVER  HY- 
DRAULIC GOLD  MINING  AND  DITCH  COMPANY, 
Appellant 

OosraUTiONS — Special  Meeting  of  Dibeotorb — ^Notice — Iitvalid 
Meeting. — Where  the  by-laws  of  a  corporation  do  not  designate 
the  person  by  whom  notice  of  a  special  meeting  of  the  board  of 
directors  is  to  be  given,  the  requirementi  of  MotSoii  S&O  ol  the  Civil 
Code  apply,  and  tha  notioe  Auat  be  glTen  bj  tlie  aeeretary;  and 
the  acta  of  a  mere  majoritj  of  the  directors  preaa&t  at  %  special 
meeting,  of  which  no  tueh  notioe  wb  given  to  the  absenteea,  and 
the  minutes  of  which  were  never  subsequently  ratified  aa  Feq;iiired 
by  the  by-lawa,  are  not  valid  acts  of  the  corporation. 

Id.— Quorum— DiBBOToa  IimisiiiD  ni  TaaiWAonoH.— The  provision 
of  section  308  of  the  Civil  Code,  to  the  effect  that  •  majority  of 
the  directors  of  a  corporation  is  a  sufBdent  number  to  form  a 
board  for  ihe  transaction  of  business,  is  to  be  construed  in  connor- 
tion  with  the  provision  of  section  305  of  that  code,  to  the  effect  that 
unless  a  quorum  of  the  board  is  present  and  acting,  no  business  per- 
formed  or  act  done  is  valid  as  against  the  corporation;  and  each 
of  these  provisions  is  limited  by  the  principle  that  ft  director  shall 
not  participate  in  any  act  in  which  his  persoiuafiitenst  is  antagonis- 
tic to  that  of  the  corporatloB. 

IDw— MoBTGAOE  TO  INTERESTED  DiBEcroB.— A  meeting  of  the  directors  of 
a  corporation,  at  which  there  ia  a  mere  majority  of  the  members 
of  the  ooard,  cannot  authorise  the  execution  of  the  ccrporate  note 
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and  mortgage  to  one  of  the  directors  present,  m  security  for  a 
past  indebtedness  due  to  him  from  it.  And  it  is  immaterial 
whether  the  director  personally  interested  did  or  did  not  vote  for 
tae  resolution  authorizing  such  action. 

Id. — Mining  Cobporation — ^Ratxfication  of  Invalid  Mostqaoe. — The 
stockholders  of  a  mining  corporation,  organized  under  the  laws  of 
the  state  of  Culifurniu,  have  no  power  under  the  provisions  of  the 
act  of  April  z3,  1880,  to  ratifj  an  attempted  mortgage  of  the  mill* 
ing  property  of  tlw  cefpomtfaa,  wUdi  l»  favsHd  bj  wmob  of  a 
want  of  MithoriattoB  of  fho  bOMd  of  ^Iroeton. 

APPEAL  from  a  jadgmeat  of  the  Superior  Ooort  of  Skis- 
IdyoQ  Goiinty  and  from  an  order  denying  a  new  triaL  J.  S. 
Beard,  Jndge. 

The  facts  are  stated  in  the  opinion  of  the  OMUk 

J.  P.  O'Brien,  for  Appellank 

J.  B.  Curtin,  for  Bespondent 

HARRISON,  J.— This  action  was  brought  for  the  fore- 
closure of  a  mortgage  upon  certain  mining  property,  executed 
to  the  plaintiif' s  assignor  by  the  president  and  secretary  of 
the  defendant.  The  defendant  denied  its  execution  of  the 
note  and  mortgage,  and  upon  this  issue  the  court  found  in 
favor  of  the  plaintiff  and  rendered  judgment  accordingly. 
The  defendant  moved  for  a  new  trial  upon  the  ground  that 
the  decision  was  not  sustained  by  the  evidence,  and,  this 
motion  having  been  denied,  has  taken  this  appeal. 

The  defendant  is  a  mining  corporation  organized  under 
the  laws  of  this  state,  having  a  capital  stock  of  one  hundred 
thousand  shares,  and  is  controlled  and  managed  by  a  board 
of  five  directors.  The  promissory  note  and  mortgage  upon 
which  the  action  was  brought  wm  ezeouAed  to  Thomas  W. 
Wells,  the  assignor  of  the  plaintiff,  July  24,  1897.  Wells 
had  previously  advanced  moneys  to  the  defendant,  and  had 
taken  tnerefor  its  promissory  note  for  five  thousand  dollars, 
all  of  which,  together  with  eleven  hundred  and  twenty -five 
dollars  of  interest  thereon,  was  then  unpaid,  and  he  had  also 
subsequent  to  the  eseention  of  said  note,  advanced  to  it 
the  further  sum  of  seven  hundred  and  dxty  dollars.  The 
note  and  mortgage  were  executed  in  pursuance  of  the  fol- 


Digitized  by  Google 


Oct.  1900.J   Cu&TiN  V.  Salmon  Kiver  etc.  Co. 


347 


lowing  resolution  which  had  been  adopted  on  the  previous 
clay  at  a  special  meeting  of  the  board  of  directors,  at  which 
tiiere  were  present  only  three  of  the  directors,  of  whom  Wella 
uas  one: 

"Kesolved,  that  this  ooipontion  will  borrow  from  Thoma» 
W.  Wells  the  sum  of  nine  fhoofland  five  hundred  dollars  and 
ezeoate  its  piomissoiy  note  Hbmiot,  and  thai  the  president 
and  seeretaiy  of  this  oorporatioii  be  and  fhey  are  hereby  au- 

thorized  for  and  on  behalf  of  this  corporation  to  execute  said 
prorniasory  note,  payable  three  months  after  date,  and  that 
said  corporation  secure  the  payment  of  its  promissory  note 
for  the  sum  aforesaid  by  a  mortgage  on  all  the  property 
owned  by  this  corporation. 

"The  above  loan  is  for  the  purpose  of  paying  note  and  in- 
terest held  by  Thomas  W.  WeUs,  and  for  moneys  advanoed 
to  protect  overdrafts." 

The  first  objection  made  by  the  appellant  to  the  validity 
of  the  mortgap^  is  that  the  meeting  at  which  its  execution 
was  directed  was  a  special  meeting,  and  that  the  directors 
there  present  were  not  ''duly  assembled,"  and,  therefore, 
could  not  perform  any  corporate  act  Section  303  of  the 
Civil  Code,  authorizes  a  corporation  by  its  by-laws  to  provide 
for  "the  time,  place,  and  manner  of  calling  and  conducting 
its  meetmgs,"  and  section  820  of  the  Civil  Code  provides  that 
when  no  provision  is  made  in  the  by-laws  for  the  mode  of 
calling  special  meetings  "all  meetings  must  be  called  by 
special  notice,  in  writing,  to  be  given  to  each  director  by  the 
secretary  on  the  order  of  the  president,  or,  if  there  be  none, 
on  the  order  of  two  directors."  It  is  provided  in  the  by-laws 
of  the  defendant  that  "the  president  or  two  of  the  directors 
may  call  special  meetings  of  the  directors  at  any  time,  and 
notice  shall  be  given  of  such  called  meeting  by  leaving  a 
written  or  printed  notice  at  the  last  known  place  of  business 
or  of  residence  of  each  director  at  least  one  day  before  the 
time  of  meeting.  Such  service  of  notice  shall  be  entered  on 
the  minutes  of  the  corporation,  and  the  said  minutes,  upon 
being  read  and  approved  at  a  subsequent  meeting  of  the 
board,  shall  be  conclusive  upon  the  question  of  service.'' 
This  by-law  embodies  the  provision  of  section  320  in  so  far  as 
it  dengnates  the  persons  who  are  authorized  to  call  a  special 
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meeting,  Init  as  it  does  not  designate  the  penon  by  whom  the 
notice  is  to  be  giyen,  such  notice  must  be  given  by  the  secre- 
tary as  provided  in  the  section.  It  was  shown  by  the  testi- 
mony of  the  secretary  that  no  notice  of  the  meeting  wiw 
given  to  eitiier  of  the  two  directors  who  were  absent  there- 
from, and  the  minutes  of  the  corporation  contain  no  entry 
of  the  service  of  any  notice  of  the  meeting,  nor  were  the 
minutes  of  that  meeting  ever  approfved  at  any  subsequent 
meeting  of  the  board  of  directors.  Under  well-settled  rules 
it  must  be  held  that  the  directors  present  at  that  meeting 
could  not  perform  any  valid  corporate  act.  (Harding  v.  Van- 
dewater,  40  Cal.  77;  Thompson  v.  WilliaTns,  76  Cal.  153*; 
JSmith  V.  Darn,  96  Cal.  73;  Pauly  v,  Pauly,  107  Cal.  8.") 

The  respondent  does  not,  in  his  brief,  present  any  argu- 
ment in  support  of  the  regularity  of  this  meeting,  but  con- 
tends that^  notwithstanding  this  infirmity,  the  note  and  mort- 
gage created  an  obligation  on  the  defendant,  by  reason  of 
having  been  authorized  at  a  meeting  at  which  a  majority  of 
the  directors  were  present,  and  the  subsequent  rati£cation 
thereof  by  two-thirds  of  the  stockholders. 

The  respondent  relies  upon  the  following  provision  of  sec- 
tion 308  of  the  Civil  Code:  "A  majority  of  the  directors  is  a 
sufficient  number  to  form  a  board  for  the.  transaction  of  busi- 
ness, and  every  decision  of  a  majority  of  the  directors  form- 
ing such  board,  made  when  duly  assembled,  is  valid  as  a  cor- 
porate act."  Under  his  construction  of  this  provision  it  is 
immaterial  whether  Wells  abstained  from  voting,  or  even 
voted  against  the  resolution.  Such  construction  would,  how- 
ever, enable  an  interested  director  to  accomplish  by  indirec- 
tion what  the  policy  of  the  law  forbids  him  from  doing.  It 
does  not  appear,  either  from  the  minutes  of  the  board  or  by 
any  testimony  in  the  case,  whether  Wells  voted  for  the  resolu- 
tion or  not.  Although  he  was  director  of  the  corporation, 
yet  he  was  disqualified  from  voting,  or  in  any  mode  acting  in 
his  official  capacity  as  a  director,  for  the  purpose  of  creating 
an  obligation  of  the  defendant  in  his  own  favor.  (Wicker- 
sham  V.  Crittenden,  93  Cal.  17.)  As  was  said  in  this  case: 
'*So  strictly  is  this  pmciple  adhered  to  that  no  question  is  al- 

1  9  Am.  St.  Rep.  187.  2  48  Am.  St.  Rep.  98. 
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lowed  to  be  raised  as  to  the  fairness  or  unfairness  of  the  con- 
tract so  entered  into" ;  and  in  Shake^pear  v.  Smith,  77  Cal. 
640,^  this  court  said :  auch  cases  the  court  will  not  paase 
to  inquire  whether  a  trustee  has  acted  fairly  or  unfairly;  be- 
ing interested  in  the  subject  matter,  he  may  not  as  a  trustee 
deal  with  himself  and  thus  be  subjected  to  the  temptation 
to  advance  his  own  interests." 

The  same  rules  which  preclude  an  interested  director  from 
uniting  with  other  directors  in  the  creation  of  an  obligation 
in  favor  of  himself  by  his  vote  forbid  him  from  uniting  with 
them  in  creating  such  obligation  by  any  act  or  exercise  of  his 
official  position,  and  a  meeting  at  which  there  is  not  a  ma- 
jority of  the  directors,  exdusive  of  such  interested  director, 
is  not  a  competent  board  for  the  transaction  of  an}-  corporate 
business.  Section  306  of  the  Civil  Code  declares:  "unless  a 
quorum  is  present  and  acting,  no  business  performed  or  act 
done  is  valid  as  against  the  corporation."  The  above  pro- 
vision of  section  308  must  be  read  in  connection  with  this 
provision  of  section  305,  and  both  are  limited  by  the  prin- 
ciple that  a  director  shall  not  participate  in  any  act  in  which 
his  personal  interest  is  antagonistic  to  that  of  the  corpora- 
tion. By  reason  of  the  disqualification  of  Wells  fnmi  taking 
any  part  in  passing  the  resolution  for  executing  the  note  and 
mortgage  to  himself,  he  could  neither  vote  in  favor  of  the 
resolution,  nor  by  his  presence  help  to  create  a  quorum  by 
which  the  other  two  directors  could  adopt  it  For  the  pur- 
pose of  any  action  upon  this  resolution  he  was  as  much  a 
stranger  to  the  board  as  if  he  had  never  been  elected  a  di- 
rector, and,  although  he  may  have  been  physically  present 
in  the  room  with  the  other  two  directors,  he  was  not  for  that 
purpose  a  component  part  of  the  board,  any  more  than  would 
have  been  any  other  bystander,  and  there  was  not,  therefore, 
a  quorum  of  the  board  "present  and  acting"  at  the  time  the 
resolution  was  adopted. 

In  Jone9  v.  Morrison,  31  Minn.  140,  it  was  held  that  a  di« 
rector  of  a  corporation  ''cannot  properly  act  on  or  form  part 
of  a  quorum  to  act''  on  a  proposition  to  increase  his  com- 
pensation. In  Van  Hook  v,  SomerviUe  Mfg*  Co,,  5  N.  J.  Eq. 

a  U  Am.  St.  Rep.  887. 
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137, 169,  the  chancellor  said  that  a  member  of  a  corporation 
contracting  with  it  is  regarded,  as  to  that  contract,  as  a 
stranger;  and  held  that,  as  the  corporation  was  managed  by 

five  direcAoTi,  one  director  could  not,  with  two  others,  con- 
stitute a  board  to  vote  a  mortgage  from  the  company  to  him- 
self. This  case  wa^  aftonvard  reversed  upon  other  grounds, 
but  no  dissent  from  this  rule  was  expressed.  In  Copeland  v, 
Joh/Mon  Mfg.  Co.,  47  Hun.  236,  where  the  corporation  was 
governed  by  a  board  of  five  trustees,  it  was  held  that  an  agree- 
ment made  by  it  in  favor  of  its  president,  under  the  authority 
of  a  vote  of  himself  and  two  other  trustees,  was  invalid. 
Under  a  similar  state  of  facts  in  Butts  r.  Wood,  37  N.  Y.  317, 
the  court  held  that  the  board  as  thus  constituted  had  no  au- 
thority to  entertain  a  bill  in  favor  of  one  of  its  members,  or  to 
do  anything  in  relation  to  it;  that  the  claimant  was  disquali- 
fied from  acting  because  he  could  not  deal  with  himself,  "and 
without  him  there  was  no  quorum  of  the  directors  and  they 
had  no  authority  to  transact  business."  In  VniUd  States 
Ice  Co.  V.  Reed,  2  How.  Pr.  253,  the  court  said :  "A  trustee 
whose  attendance  is  necessary  to  make  a  quorum  cannot  act 
upon  a  claim  in  his  own  favor  to  bind  the  corporation,  and 
by  his  presence  he  thus  acted."  The  reasoning  of  the  court 
in  its  opinion  in  BueU  v.  Buekingham,  16  Iowa,  284,'*  cited 
on  behalf  of  the  respondent^  does  not  commend  itself  to  our 
judgment.  In  New  York  it  has  been  held  that,  where  an 
interested  director  takes  part  in  the  passage  of  the  resolution, 

the  corporate  act  is  vitiated  whether  his  vote  was  essential  to 
its  adoption  or  not.  (Andrrton  v.  Anni^ion,  3  How.  Pr. 
216 ;  Ashley  v.  Kinnan,  2  N.  Y.  Supp.  574 ;  Metropolitan  Elr- 
vated  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14  Abb.  N.  C.  103.)  A 
contrary  rule  seems  to  prevail  in  Missouri.  (Foster  v,  Mul- 
lanphy  Planing  Mill  Co.,  92  Mo.  79.)  It  is  unnecessary, 
however,  in  this  case  to  decide  which  of  these  rules  is  correct, 
inasmuch  as,  if  Wells  was  not  properly  a  member  of  the 
board  at  this  meeting,  (here  was  no  quorum  to  act  npon  the 
resolution. 

After  the  president  and  secretary  of  the  corporation  had 
executed  the  note  and  mortgage  an  instrument  was  signed 
by  the  holders  and  owners  of  more  than  two-thirds  of  the 
capital  stock  of  the  defendant,  by  which  they  purported  to 

4  as  Aa.  Dm:  sic. 
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ratify  and  approve  the  said  mortgage,  and  it  is  contended  by 
the  plaintiff  that  under  the  provisions  of  the  act  of  April  23, 
1880  (Stats.  1880,  p.  131),  the  mortgage  thereby  became 
valid  and  binding  upon  the  defendant. 

Section  1  of  that  act  is  as  follows.  "It  shall  not  be  lawful 
for  the  direetois  of  any  mining  corporation  to  aeU,  lease, 
mortgage,  or  otherwise  dispose  of  the  whole  or  any  part  of 
the  mining  ground  owned  or  held  by  such  corporation,  nor 
to  purchase  or  obtain  in  any  way  any  adflitional  mining 
ground,  unless  such  act  be  ratified  by  the  holders  of  at  least 
two-thiids  of  the  capital  stock  of  such  corporation."  This 
section  does  not  confer  upon  the  stockholders  any  power  to 
mortgage  the  property  of  the  corporation,  or  to  authorize  the 
dizectois  to  mortgage  it,  and  it  is  a  familiar  rule  that  ratifica- 
tion cannot  give  effect  to  an  unauthorized  or  invalid  act,  un- 
less the  person  or  body  making  the  ratification  could  in  the 
first  instance  have  authorized  the  act.  The  corporate  power 
and  business  of  the  corporation  must  be  exercised  by  the 
boaid  of  directors  (Civ.  Code,  sec  805),  and  the  stockholders 
cannot,  by  their  own  act,  mortgage  its  property.  (Gashwiler 
V.  WHUb,  83  Cal  11.')  Any  mortgage,  to  be  effective,  must 
be  made  by  the  board  of  directors,  but  under  the  provisons  of 
the  above  act  of  1880  the  consent  of  two-thirds  of  the  stock- 
holders is  requisite  to  its  validity.  The  stockholders  are  thus 
made  a  component  part  of  the  power  to  make  a  mortgage  ef 
fective,  but  cannot,  by  any  act  of  their  own,  make  a  mort- 
gage, or  validate  one  that  has  not  been  previously  aathorized 
.  and  executed  by  the  board  of  direetois. 

Whether  the  defendant  would  be  estopped  from  contesting 
the  claim  of  the  i)laintiff  to  recover  the  moneys  advanced  to 
it  by  him  is  not  involved  herein.  The  plaintiff  seeks  by  this 
action  the  sale  of  the  defendant's  property  in  payment  of  the 
note  held  by  him,  but,  unless  the  defendant  has  oreated  a 
lien  i^n  the  property,  the  plaintiff  cannot  maintain  the 
present  action  for  compelling  its  sale. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


S  bi  Am.  Dec.  607. 
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[Sm.  No.  691.  DipMrtiiiait  Oba.— Oetobor  89,  190a] 

MARY  B.  ODELL,  Respondent,  v.  WILLIAM  S.  MOSS,  by 
JOHN  C.  THOMPSON,  Guardian,  Appellant 

Quieting  Title — Incompetent  Defendant — Deed  to  Plaintiff— 
TftusT  Kio^AiioN — Findings  Against  Evidence. — In  an  action  by  a 
sitter  of  a  defendant  adjudged  incompetent,  to  quiet  title  derired 
from  his  deed  to  her  findings  that  he  was  eonqpetent  when  he 
made  the  deed,  that  it  was  not  proenred  hj  fraud  or  undue  in* 
fluenoe^  and  that  pkintiff  paid  an  adequate  consideration  therefor, 
are  against  evidence  which  shows  that  defendant's  liabits  of  in- 
toxication had  lonjr  before  impaired  his  capacity  to  manage  his 
property,  that  ho  reposed  spoeial  confidence  in  hia  sister,  that  he 
made  the  deed  to  her  without  consideration,  other  than  an  expecta- 
tion of  support,  that  she  declared  that  the  property  was  to  be 
managed  by  her  for  his  benefit,  and  that  for  a  long  time  she  re- 
garded herself  and  aeted  as  his  trustee  of  the  property,  to  be  ac- 
counted for  with  ▼oucherSf  until  she  flnallj  repudiated  the  trust. 


In,— Du'uiii'K  Agbidiirt  ran  Sufrmet  as  OoHOTiwcRATioiy— Failpbk  cw 
FBoor^r— Evidence  showing  a  mere  eispeotation  on  the  part  of  the 
brother  that  the  sister  wae  going  to  paj  for  his  support  the  sum  of 
seventy-five  dollars  per  month,  without  any  testimony  of  the  plain- 
tiff that  there  was  such  an  agreement,  and  without  the  production 
of  any  written  contract  to  that  effect,  does  not  establish  such  an 
agreement  as  a  consideration  for  the  deed. 


Id. — ^Bbotheb  and  Sisteb — Fiduciabt  Relation — Special  Trust  and 
Confidence. — The  mere  relationship  of  brother  and  sister  is  not 
of  itself  fiduciary,  but  it  is  a  material  circumstance  in  determin- 
ing whether,  as  matter  of  faet»  a  fiduciary  relation  existed  between  , 
them,  which  is  more  easily  superinduced  by  reason  of  the  blood 
relatiomhip;  and  where  it  appears  that  special  trust  and  confidence 
is  reposed  by  one  of  them  in  the  other,  the  one  who  occupies  the 
superior  position  has  the  duties  and  responsibilities  of  a  trusts^ 
with  the  attendant  consequences  of  the  trust  relation. 


Id. — Deed  from  Beneficiary  to  Tbcstee — ^Wawt  of  Adequate  C!on- 

SIDBBATION — PREdUMFTION — Ck>NBTBUCTIVB  FrAUD— UNDUE  IN- 

nuMCB— BiVDiii  or  Pioop— Fnmnro  AOAnrsr  Bfmnrei.*— A  deed 
from  a  beneficiary  to  a  trustee  without  adequate  consideration  is 
presumed  invalid  and  constructively  fraudulent,  and  to  bavu  been 

obtained  by  undue  influence.  The  trustee  has  the  burden  of  prov> 
ing  the  contrary,  and  of  showing  a  compliance  on  his  part  with 
every  equitable  prerequisite  to  the  validity  of  the  deed;  and  in  the 
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absence  of  such  proof,  a  finding  that  the  deed  was  not  obtained  by 
fraud  or  undue  influence  is  unsupported  by  the  evidence. 

In^— Statute  of  Limitations — Pauol  Continuing  Trust  not  Con- 
structive— Repudiation — Knowleikje  of  Beneficiary. — A  parol 
trust,  voluntarily  assumed,  which,  by  the  understanding  of  the 
parties,  was  to  be  a  continuing  one,  is  not  merely  oonstruotive;  and 
tba  atatnle  of  Umitotloiia  dom  not  begiii  to  nm  ia  meh  eue  againtt 
the  benefidary  until  a  npodiatkm  of  tho  tnitt  by  tho  trustee  has 
biA  tooui^t  hoBM  to  tho  knowMgo  of  tho  bonoflefaurj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  oider  denyng  a  new  trial.  G. 
W.  Niooly  Judge  premding. 

The  facts  are  stated  in  the  opinion  of  the  courL 

J.  G.  Swinnerton,  and  Bndd  ft  Thompson,  for  Appellant. 

Louttit  &  Middlecoff,  for  Beepondent. 

THE  COURT. — Appeal  from  a  judgment  in  favor  of  the 
plaintiff  and  from  an  order  denying  defendant's  motion  for 
new  trial. 

The  suit  was  brought  to  quiet  the  plaintiff's  title  to  oertaiu 
lands,  ioonsisting  of  a  tract  called  the  'lindstrom  tract''  and 
an  undivided  interest  in  another  tract  The  defendant  is  an 

incompetent,  and  appears  by  guardian.  The  complaint  is  in 
the  usual  form.  The  case  set  up  in  the  answer  and  cro^.s- 
oomplaint  is  in  effect  that  plaintiff's  title  was  derived  from 
the  defendant — who  is  her  brother,  and  alleged  to  have  been 
of  feeble  intellect — by  deed  of  date  September  27,  1889 ;  and 
that  the  deed  was  obtained  by  fraud  and  undue  influence; 
also  thai  the  deed  was  intended  as  a  mortgage  to  seoun  antici* 
pated  expenditures  by  the  plaintifF  for  the  ears  and  main* 
tenance  of  the  defendant.  The  defendant  also  pleaded  as  an 
estoppel  the  judgment  in  a  partition  suit  in  the  same  court, 
in  which  plaintiff  and  defendant  were  partes;  by  which  the 
Lindstrom  tract  was  allotted  to  the  plaintiff  "as  the  owner 
thereof  in  severalty,  subject,  however,  to  an  undetermined 
interest  therein  of  the  defendant  ....  Moss,  such  interest  to 
be  ascertained  (thereafter)  in  some  subsequent  action  or  pro- 
ceeding between"  them. 
The  findingi  of  the  court  were  in  favor  of  the  plaintiiflf  on 
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all  the  material  isBaes;  and  especially^  it  was  found,  in  effect, 
that  the  defendant  was  competent  at  the  time  of  ezeouting 
the  deed;  that  the  deed  was  not  procured  by  fraud  or  undue 

influence ;  that  it  was  not  intended  as  a  mortgage ;  and  that 
the  plaintiff  ''gave  and  paid  an  adequate  consideration  for 
said  land" ;  ajid  also  that  the  cause  of  action  set  up  in  the 
cross-complaint  was  barred  by  numerous  provisions  of  the 
statute  of  limitations. 

The  principal  question  involved  is  as  to  the  suffielea^^  of 
the  evidence  to  support  these  findings. 

It  is  found  by  the  court  that  at  and  prior  to  the  execution 
of  the  deed  in  question  the  defendant  was  not  technically  in- 
competent (Code  Civ.  Proa,  sec.  1767),  and  that  he  was  sober 
and  competent  when  he  executed  the  deed.  But  it  appears 
f ran  the  evidence  that  at  the  time  of  the  execution  of  the 
deed  he  had  long  been  addicted  to  habits  of  intoxication,  and 
that  his  capacity  of  taking  care  of  himself  and  his  property 
had  been  more  or  less  impaired. 

The  deed  in  question,  executed  November  27,  1889,  was 
followed  by  another  deed  of  date  November  29,  1889,  con- 
veying to  the  plaintiff  another  tract  of  land.  The  land  con- 
veyed by  the  latter  deed  was  of  the  value  of  eleven  thousand 
six  hundred  dollars;  ^e  land  in  controveesy  of  the  value  of 
from  six  thousand  to  ten  thousand  dollars.  The  deed  of 
November  29th  was  accompanied  by  a  written  agreement  to- 
reconvey  on  the  twenty-ninth  day  of  November,  1894,  if  at 
that  time  the  defendant  should  have  repaid  to  plaintiff  all 
taxes,  assessments,  «nd  advances  made  by  her,  with  interest 
at  eight  per  cent  per  annum.  On  the  same  day  with  the  first 
deed  a  power  of  attorney  was  also  executed,  which  is  import- 
ant as  fixing  the  date  of  certain  declarations  of  the  defendant 
as  given  by  one  of  plaintiff's  witnesses. 

The  power  of  attorney  was  acknowledged  before  one  Fraser, 
a  notary  public,  who  was  also  president  of  the  Farmers'  and 
Merchants'  Bank  of  Stockton,  and  the  plaintiff's  banker. 
Fraser  testifies  that  when  the  defendant  came  in  to  acknowl- 
edge it  he  said  "he  had  deeded  or  intended  to  deed  his  prop- 
erty to  his  sister  and  that  she  was  going  to  maintain  him, 
....  that  she  was  going  to  support  him,  and  he  was  going 
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to  oonvey  his  property."  The  aame  witness  testifies,  with  ref- 
erence to  the  agreement  aooompanying  the  deed  of  November 
29th,  that  he  understood  from  the  defendant  that  Mrs.  Tam 

(now  Mrs.  Odell)  was  to  pay  him  seventy-five  dollars  per 
month,  and  that  she  instructed  the  bank  to  pay  him,  during 
.  her  abeence,  that  amount;  and  a  voucher  was  introduced 
showing  the  payment  ol  wventy-five  dollars  November  30, 
1889. 

Another  witness  (the  half-sister  of  plaintiff  and  defend- 
ant) testifies  that  the  plaintiff  told  her  ''she  wonid  take  care 

of  Billy  [the  defendant],  and  look  after  his  property;  keep 
it  from  falling  into  other  people's  hands;  that  she  would  al- 
low nobody  to  steal  it  from  him ;  that  was  at  the  time  she 

took  up  the  management  of  Billy's  property  

She  always  said,  always  claimed  that  she  had  voucheiB  she 
could  produce  at  any  time  as  to  the  way  she  had  flianaged 
his  property." 

It  was  on  the  affidavit  of  this  witness  that  a  guardian  ad 
litem  was  appointed  in  the  partition  suit  referred  to  in  the 

pleading?  and  findings.  In  the  aflSdavit  it  is  stated  in  effect 
that  the  defendant  was  the  owner  of  an  imdivided  sixth  in- 
terest in  the  Lindstrom  tract,  and  that  the  said  interest  was 
held  in  trust  for  him  by  the  plaintiff;  and  the  trust  is  set 
up  at  length  in  the  answer  of  the  guardian  od  UUm.  It  ap- 
peared also  from  the  testimony  of  several  witnesses  (includ- 
ing the  judge  who  tried  the  case)  that  the  plaintiflP,  when 
on  the  witness  stand  in  that  case,  expressly  declared  that  she 
held  the  interest  in  trust  for  the  defendant;  and  the  decree 
— ^which  allotted  to  her  tha  land  subject  to  his  claim — was 
entered  on  her  consent. 

Hiere  was  no  evidence,  outside  the  recital  in  the  deed,  of 
any  cooaideration  paid  for  the  deed,  other  than  the  expec- 
tation of  support  and  care  to  be  received  by  the  defendant; 
and  there  was  no  evidence— other  than  the  dedarations  of 
the  defendant  to  the  witness  Fraseiv-of  any  agreement  on 
the  part  of  the  plaintiff  to  that  effect.  The  above  is  the  effect 
of  the  material  evidence  in  the  case;  nor  was  there  any  con- 
tradiction. The  plaintiff  henelf  did  not  testify  in  the  case, 
nor  was  her  failure  to  testify  e]q>lained. 

In  determining  the  effect  of  this  testimony,  three  point<i 
sure  to  be  considered,  namely :  the  consideration  for  the  deeds, 
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the  zelationa  of  the  parties  toward  each  other,  and  the  na* 
tare  of  the  transaction  generally. 

1.  The  court  finds  that  there  was  an  adequate  oonsidm- 

tion  for  the  deed,  but  the  finding  is  not  supported  by  the 
evidence,  and  must  therefore  be  disregarded.  The  statement 
of  the  defendant  to  Fraser  that  "she  [the  plaintiffl  was  go- 
ing to  support  him,"  and  that  (witness  believed)  "Mrs.  Tam 
was  to  pay  him  eeventy-five  dollars  per  month/'  would,  in 
any  case,  be  veiy  meager  evidence  of  a  contract,  and  in  the 
absence  of  testimony  from  the  plaintiff  (the  only  living 
competent  witness  of  the  transaction),  must  be  regarded  as 
simply  an  expression  of  the  defendant's  expectations.  (Code 
Civ.  Proc.,  sec.  1963,  subd.  6.)  Nor  is  there  any  agreement 
on  her  part  contained  in  the  contract  accompanying  the  deed 
of  Kovember  29th,  where,  if  there  were  such  an  agreement, 
it  would  naturally  be  expressed.  If  there  was  such  an  agree- 
mmi,  it  must  have  been  in  writing  (Civ.  Code,  see.  162i, 
subd.  1),  and  could  be  produced.  (CodeCiv.  P^,  see.  1998, 
subds.  5,  6.)  The  claim  of  the  respondent  that  the  killing 
of  plaintiff's  husband  constituted  the  consideration  cannot 
be  entertained.  It  does  not  appear  that  there  was  any  cause 
of  action  on  that  account  in  the  plaintiff  against  the  defend- 
ant; and  if  there  were  it  was  not  considered  in  the  transac- 
tion, and  therefore  could  not  have  constituted  the  oonaidera- 
tion. 

2.  The  relationship  of  brother  and  sister  is  not  in  itMlf  ' 
a  fiduciary  relation,  but  it  is  a  material  circumstance  in  con- 
sidering the  question  whether,  in  fact,  such  a  relation  ex- 
isted. "Blood  relationship  short  of  parent  and  child  creates 
alone  no  technical  confidential  relation,  but  one  may  very 
easily — more  easily  than  without  it — ^be  superinduced  as  a 
matter  of  fact;  and  then,  it  seems,  the  ordinary  case  arises, 
with  its  attendant  duties  in  the  person  occupying  the  su- 
perior position,  and  the  corresponding  burden  of  proof." 
(Bigelow  on  Fraud,  365.)  The  evidence  on  this  point,  we 
think,  clearly  establishes  the  fiduciary  relation.  It  is  ex 
pressly  found  by  the  court  that  by  reason  of  the  relation  ex- 
isting between  them,  the  defendant  "reposed  in  plaintiff 
especial  confidence  and  trust."  The  plaintiff  herself  de- 
clared to  her  sister  that  she  would  take  care  of  the  defendant 
and  of  his  property,  and  this  dedaiation  was  made  at  or 


Diyiii^ed  by  Google 


Oct.  1900.] 


Odell  tr.  Moss. 


367 


about  the  date  of  the  transactions  in  question  or  before. 
The  testimony  of  Mis.  Griffith  (the  sister)  to  this  effect  is 
confirmed  by  the  f  aUme  of  the  plaintiff  to  deny  it,  or  to 
testify  with  regard  to  it— a  fad  that  most  be  regarded  as 

one  of  the  controlling  factors  in  the  case.  (Code  Civ.  Proc., 
sec.  1963,  subd.  6,  cited  above.)  Her  evidence  is  confirmed 
also  by  plaintiff's  subsequent  declaration  that  she  kept  and 
could  produce  vouchers  to  show  how  she  managed  his  prop- 
erty; and  her  admissions  in  the  partition  suit  that  she  held 
the  pK^Mirty  upon  some  trust  for  him ;  also  by  the  agreement 
accompanying  the  deed  of  November  29th,  which  was  exe- 
cuted only  two  days  after  the  deed  in  controversy;  and  also 
by  the  declarations  of  the  defendant  made  to  Eraser,  the 
plaintiff^s  witness.  It  must,  therefore,  be  assumed  as  a  fact 
ir;  the  case  that  the  relation  of  trustee  and  beneficiary,  with- 
in the  definition  of  the  code,  existed  between  this  parties 
(Civ.  Code,  sec.  2219),  with  its  attendant  consequences,  as 
prescribed  in  section  2235  of  the  Civil  Code,  and  as  long  es- 
tablished in  equity  jurisprudence.  (Bigclow  on  Fraud,  261 
cr  seq. ;  2  Pomeroy's  Equity  Jurisprudence,  sec.  956  et  seq. ; 
1  Story's  Equity  Jurispnidence,  sees.  307  et  seq.,  311,  321 ; 
Ram  Canwaiy,  92  Gal.  632;  Butler  v,  Mylan^  89  Gal.  575» 
581;  Briton  v.  Briton,  75  Gal.  528^;  WhU$  v.  Wmren,  120 

OaL  824,  825.) 

The  ease  of  Dimond  v,  8and$r9on,  1(N^  GaL  97,  oom« 
mented  upon  in  the  case  last  cited,  was  dedded  on  the  pecu- 
liar features  of  the  case  presented.  It  is  equally  emphatic, 
however,  in  asserting  the  general  principle,  with  relation  to 
cases  where  there  is  no  consideration  or  the  transaction  is 
unfair.  It  cannot  be  construed  in  any  way  as  trenching 
upon  the  familiar  principle  long  established  in  the  law; 
which  is  ''that  while  it  is  not  impossible  that  a  gift  between 
persons  in  such  relations  may  be  valid,  yet  thiett  all  such 
transactions  are  constructively  fraudulent,  and  are  only  to 
be  tipheld  upon  a  showing  of  special  circumstances."  (Bri- 
s<m  V.  Brison,  supra) ;  or,  as  expressed  by  Pomeroy  (2  Pome- 
roy's Equity  Jurisprudence,  sec.  05G  et  seq.),  that  "in  every 
transaction  between  them  by  which  the  superior  party  ob- 
tains a  possible  benefit,  equity  raises  a  presumption  against 
its  validity  and  casts  upon  that  party  the  burden  of  proving 

1  7  Am.  St  Bep.  189. 
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aflRrmatively  its  compliance  with  equitable  requisites  and 
of  thereby  overcoming  the  presumption'';  which  is  but  the 
rule  prescribed  by  the  Civil  Code,  section  2235.  In  this  case 
there  was  no  evidence  showing  or  tending  to  show  that 
the  inflnenoe  of  the  plaintiff  over  the  defendant  was  not 
used  to  obtain  the  deed;  and,  in  view  of  the  nature  of  the 
transaction  as  disclosed  by  the  evidence,  the  finding  of  the 
court  to  that  effect  must  be  regarded  as  unsupported  by  the 
evidence. 

8.  The  oondusion  thus  reached  by  applying  to  the  case 
the  presumptions  arising  from  the  peculiar  relations  of  the 
parties  is  confirmed  by  the  evidence,  which,  independontiy 

of  such  presumptions,  would  lead  us  to  the  same  conclu- 
sion. There  was  no  consideration,  or  at  least  no  adequate 
consideration,  for  the  deeds,  and  from  this  alone  the  pre- 
sumption of  undue  influence  arises.  The  case  ia  one  of  that 
class  of  bargains  that  are  said  to  be  "of  such  an  unoonsdon- 
able  nature  and  of  such  gran  inequality  ai  naturally  lead 
to  the  presumption  of  fraud,  imposition,  or  undue  influ- 
ence; ....  such  bargains  as  no  man  in  his  senses, 
and  not  under  delusion,  would  make  on  the  one  hand,  and 
as  no  honest  and  fair  man  would  accept  on  the  other,  being 

inequitable  and  unoonaoionable  bargains."  (1  Story's 
Kquity  Jurisprudence^  aec.  244  et  seq.)  It  does  not  follow, 
nor  do  we  mean  to  assert,  that  there  was  originally  any 
actual  fraud  or  fraudulent  design  on  the  part  of  the  plain- 
tiff.  It  is  more  probable,  and  may  indeed  be  regarded  as  es- 
tablished in  the  case,  thM  she  took  the  conveyances  with  the 
motives  expressed  by  her  to  her  sister — namely,  to  take  care 
of  her  hrotlicr's  property  for  him:  and  that  she  continued 
in  good  faith  to  regard  herself  as  hi.^  trustee  until  some  time 
j^ubsequent  to  the  partition  suit.  But  the  transaction  was 
none  the  less  constructively  fraudulent,  for  the  defendant 
was  induced  to  part  with  his  property  for  a  consideration 
that  was  apparent  only,  consisting  in  an  agreement  that 
could  not  be  enforced. 

Under  this  view  of  the  case  it  becomes  unnecessary  to  con- 
sider the  effect  of  the  judgment  in  the  partition  suit  as  a 
technical  estoppel. 

The  finding  with  reference  to  the  statute  of  limitations 
cannot  be  sustained.  The  case  is  not  one  of  a  merely  con- 
structive trust,  but  there  was  a  trust  "voluntarily  assumed. 
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and  which,  by  the  understanding  of  the  parties  to  it,  was 
t<)  be  a  continuing  one.  The  trustee  ....  continued  to 
hold  according  to  the  understanding,  and  never  repudiated 
the  relation" — at  least  until  after  the  judgment  in  the  parti- 
tion suit,  within  four  yean  of  the  beginning  of  the  action. 
(BuiUr  V.  Eyland,  miipm.)  The  trust  was  indeed— as  was 
the  case  in  ButUr  v.  HyUnd,  tuprn — not  evidenced  by  writ- 
ing, and  was  therefore  not  enforceable  as  an  express  trust 
by  legal  proceedings ;  but  it  existed  and  was  valid  so  long  as 
it  continued  to  be  observed  by  the  trustee,  and  established 
between  her  and  the  defendant  the  relation  of  trustee  and 
cestfui  gut  tnut,  within  the  meaning  of  the  rule  that  the 
statute  does  not  run  until  the  repudiation  of  the  trust  by 
the  trustee.  Here  there  is  no  evidence  of  any  repudiation 
of  the  trust  until  the  service  of  the  demand  for  a  convey- 
ance by  the  guardian  ad  litem  shortly  before  the  commence- 
ment of  this  suit;  and  indeed  it  affirmatively  appears  that 
about  the  time  of  the  judgment  in  the  partition  case,  and 
within  four  yeaxs  of  the  commencement  of  the  actioni  she 
ea^tteooly  acknowledged  the  trust  relation,  at  which  time 
the  defendant  was  an  incompetent.  It  is,  indeed,  found  by 
the  court  that  from  the  time  of  the  deed  the  plaintiff  asserted 
title  in  herself,  and  it  is  in  fact  so  alleged  in  the  answer 
and  cross-complaint.  But  to  render  a  repudiation  effectusd 
to  set  the  statute  in  motion,  the  knowledge  of  it  must  be 
brought  home  to  the  eesM  que  iruti.  (2  Perry  on  TmstSi 
aee.  864.) 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  a  new  triaL 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[8m.  No.  007.  U  BudL-Oeloto  20,  1000.] 

in  the  Matter  of  the  Estate  of  ELVINEIGH  M.  KEND- 
RICK, Deceased.  ELIZA  MASTERSON  et  al.,  Con- 
testants of  Will,  Appellants,  v.  JAMES  SHELTON, 
Executor,  Proponent,  and  JENNIE  T.  SHELTON, 
Devisee,  Respondento. 

WnX — COIVTEST  OV  PftOBATB — ^UkSOUND  MXITD  OF  TXSTATOB — ^IHSAinE  De- 

LTJ8I0NB — Showing  Required. — In  order  to  sustain  a  contest  of 
the  probate  of  a  will  for  the  imaoundness  of  the  mind  of  the  testator, 
by  reason  of  insane  delusions,  it  must  be  shown  that  the  delusions 
v«K  not  merely  temporary  hallueiaatioiie,  or  unfounded  dJalikee 
or  antipathiee,  or  false  opinions  and  hMt,  but  were  apontaneoui 
and  flnnly  fined  beliefi  of  a  dieeaeed  mind,  whidi  no  argnraent  or  evi* 
dence  eould  convince  to  the  contrary,  and  which  a  rational  mind 
wovild  not  entertain,  and  nl.so  that  the  insane  deluMOBS  operated 
to  cause  the  production  of  the  will  under  attack. 

Id. — Verdict  Against  Evidence. — The  evidence  reviewed,  and  held  to 
be  insuiricient  to  sustain  the  verdict  of  the  jury  that  at  the  time 
of  the  making  of  the  will  the  testator  lacked  testimentary  capacity 
hj  reason  of  nnaoundnees  of  mind.   [IfeFtoland,  J.,  dissenting.] 

Id. — Undue  Influence — Change  of  Wux — Suffobt  of  Vebdict. — A 
verdict  that  the  will  was  obtained  by  undue  influence  is  supported 
1^  eridenoe  showiqg  that  it  was  ehaaged  in  ivrat  of  a  nieoe  who 
was  well  to  do^  tram  n  provious  will  in  favor  of  a  sister  who 

was  poor  and  had  a  large  family,  and  that  the  testatrix,  after  hav- 
ing suffered  a  paralytic  stroke,  sent  for  the  niece  to  induro  her  to 
support  the  previous  will,  and  to  make  her  present  in  that  view, 
and  that  the  niece,  after  learning  of  the  will,  spoke  against  the  si-j* 
ter  to  the  testatrix,  and  had  repeated  and  long  conversations  with 
her  just  before  the  will  was  changed,  after  which  eonversaU<nis  the 
testatrix,  while  in  an  enfeebled  oonditioa,  put  herself  in  the  hands 
of  the  nieoe  to  bt  contFollsd  by  her  in  the  diange  of  the  wlU. 

bft^lMOi  or  I^VD  NOT  SoMUim  MiBLEAonro  iNSTBOomnr.-' 
Where  the  onlj  issues  submitted  to  the  jury  were  insanity  and 

undue  influence  an  instruction  upon  the  question  of  fraud,  which 
the  court  had  refused  to  submit  to  the  jury,  was  confusing  and  mis- 
leading. 

In. — Ebboni»u8  Instructions — Insane  Delusions — Definition — Con- 
sequences.— Instructions  on  tiie  subject  of  insane  delusions,  which 
omit  from  the  definition  thereof  the  element  that  it  must  be  ad- 
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hered  to  against  reason  and  evidence,  and  which  omit  from  the 
dedarad  eonsequencea  thereof  in  vitiating  the  will  the  important 
qualifloatioii  that  fha  ftaaj  muat  And  that  fha  paitfcwlar  irlU  kt 
question  was  oanaad  hj,  or  waa  tlia  product  of,  one  or  more  iaiaiie 
Madsna,  are  erroneous. 

la— "TiTBAini  FwviraoB^— IfmsAom  iHtnuonoir.— An  instruction 
which  pradicatea  QBaoimdiMM  of  mind  of  the  teatatrix  upon  the 

possession  of  an  "insaiw  prejudice"  which  influenced  her  will  in 
the  disposition  of  her  properly,  la  confusing  and  misleading  in 
not  using  the  recognized  tern  ''lonaa  delmioii,''  which  has  a  well- 
defined  and  exact  meaning. 

In. — Ukduk  Iwflubw  PIOOP  Definition — Imfrofeb  IirsTBUonoir. 
— An  instruction  upon  the  subject  of  undue  influence,  which  is 
argumentative  and  wliich  purports  to  enumerate  circumstances 
proving  undue  influence,  which  may  merely  tend  to  show  undue 
influence,  but  which  are  in  nowise  conclusive  thereof,  and  which 
dadarea  It  aot  poiaiblo  with  czaetaeas  to  define  or  deacribe  undua 
infinence  eaccept  hi  general  and  approximate  terma,  and  seema  to 
leave  to  the  jury  the  detenninatkn  aa  to  what  maj  oonatltnta 
doe  inihieDce,  ia  enrcneoui. 

APPEAL  from  an  order  of  the  Superior  Court  of  Glenn 
County  denying  a  new  trial.  Frank  Moody,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  C.  Loflk,  and  Seth  Millington,  for  Appellants. 

Oumon  &  Freeman,  Charles  L.  Donohoe,  and  B.  F.  Gais, 
for  RaspondentB. 

HEN8HAW,  J.— There  was  offered  for  probate  before  the 
superior  court  of  Glenn  county  an  instrument  asserted  to  be 
the  last  will  and  testament  of  Elvineig^  M.  Eendrick,  de- 
ceased, executed  upon  April  16,  1894.  Certain  brothers,  sis- 
ters, nephews,  and  nieces  of  the  deceased  contested  the  pro- 
bate upon  various  grounds,  and  a  trial  was  had  befure  a  jury, 
to  which  the  court  submitted  two  special  issues:  1.  Was  the 
decedent,  at  the  time  she  executed  the  will,  of  sound  mind? 
2.  Was  the  decedent,  at  the  time  she  executed  the  will,  acting 
under  undue  influence  exennsed  over  her  by  James  Shelton, 
Jennie  T.  Shelton,  Zellor  Shelton,  and  Dr.  C^eron,  or  either 
of  them?  The  jury  returned  verdicts  in  favor  of  the  contest- 
ants upon  both  of  these  issues,  and  a  judgment  refusing  pro- 
'bate  to  the  will  followed.  The  proponents  of  the  will  moved 
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for  a  new  trial,  and  upon  denial  of  their  motion  have  ap- 
pealed from  the  order. 

Mrs.  Kendrick  was  of  French  parentage,  and  one  of  a  fam- 
ily of  nine  children,  bom  in  MiaMniri.  She  was  a  widow  in 
1868,  in  which  year  she  came  to  California.  In  the  following 
year  ahe  married  James  Kendrick,  and  with  him  lived  in  the 
northwestern  part  of  Colusa  county,  now  Glenn  county,  until 
he  died  in  1887.  Some  of  her  relatives,  brothers  and  sisters, 
accompanied  or  followed  her  to  California,  and  in  particular 
a  sister,  Mrs.  Masterson,  who  is  prominent  in  this  contest. 
Upon  the  death  of  her  husband  Mrs.  Kendrick  was  left  a 
childlees  widow,  with  a  fortone  in  value  from  seventy-five 
thousand  to  one  hundred  tbousand  dollars.  She  was  a  woman 
of  masculine  temperament,  and  did  a  man's  work  upon  the 
farm,  drove  teams,  broke  colts,  and  the  like.  She  possessed 
other  characteristics  commonly  recognized  as  masculine.  In 
speech,  when  angry,  she  was  violent,  extravagant,  and  ex- 
ceedingly profane.  Yet,  withal,  she  was  a  kindly  woman  of 
generous  impulses,  and  bestowed  her  mpney  freely  upon  her 
relatives.  So  liberal  had  she  been  with  her  gratuities  and 
donations  that  at  the  time  of  her  death,  of  the  considerable 
fortune  left  her  by  her  husband,  with  its  increase,  she  had 
disposed  of  all  but  about  fifteen  thousand  dollars.  Only  this 
amount  is  affected  by  the  will.  The  bitter,  Mrs.  Masterson, 
came  to  Colusa  county  in  1858,  and  has  lived  there  near  to 
Mrs.  Kendrick  ever  since.  His.  Masterson  was  poor,  and  had 
a  large  family.  Both  before  and  after  Kendrick's  death  Mrs. 
Kendrick  contributed  largely  to  the  support  of  Mrs.  Master- 
son  and  her  family,  and  aided  her  in  rearing  her  children. 
The  sisters  were  on  terms  of  intimate  frienddiip,  but  their 
intimacy  was  frequently  interrupted  by  violent  quarre]s,  last- 
ing sometimes  for  months,  during  which  they  saw  nothing  of 
eadi  other.  Overtures  to  a  reconciliation  would  dien  follow, 
their  differences  would  be  healed  and  then  their  friendship 
resumed.  By  the  terms  of  the  offered  will  the  property  of 
Mrs.  Kendrick  was  devised  and  bequeathed  to  Mrs.  Shelton. 
Mrs.  Shelton  was  the  daughter  of  a  living  brother  of  Mrs. 
Kendrick,  and,  therefore,  not  an  heir  at  law.  Mrs.  Shelton, 
it  is  said,  was  by  temperament  and  disposition  very  like  her 
aunt,  and  was  a  favorite  with  her.  Mr.  Shelton  was  Mrs. 
Kendrick's  business  agent  and  trusted  manager  of  her  affairib 
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Before  her  death  Mra.  Kendrick  had  given  to  the  Maetenons 
money  and  property  to  the  amount  of  twenty-ei^t  thoneand 
dollan,  and  to  Uie  Sheltons  as  mudh  or  more.  About  the  year 
1890  Mn.  Kendriek  was  informed  that  she  had  Bright's  dis- 
ease, and  that  it  was  progressive  and  incurable. 

In  July,  1893,  she  made  her  will,  leaving  all  of  her  prop- 
erty to  her  sister,  Mrs.  Masterson,  the  gift,  however,  being 
coupled  with  a  request  that  out  of  the  property  she  pay  cer- 
tain specified  sums  to  named  relatives  and  friends.  On  Feb- 
ruary 10, 1894,  at  her  home  in  Orland,  she  was  stricken  with 
paralysis,  which  resulted  in  hemiplegia.  Mrs.  Mastcrson  was 
with  her  and  attendant  upon  her  at  the  time  of  this  attack. 
The  Sheltons  arrived  soon  after,  and  became  aware  for  the 
first  time  of  the  existence  of  the  will  in  Mrs.  Masterson's 
favor.  DifferenosB  arose  between  the  two  sisters,  the  nature 
of  which  will  become  a  matter  of  future  consideration.  Mrs. 
Masterson  left  the  house,  and  thereafter  during  Mrs.  Ken- 
drick's  life  had  no  further  intercourse  with  her.  Upon  Feb- 
ruary 22,  1894,  Mrs.  Kendrick  destroyed  the  will  in  Mrs. 
Masterson's  favor,  and  made  a  new  one  giving  all  of  her 
property  to  James  Shelton,  the  husband  of  her  niece.  After-  . 
ward  she  was  taken  by  the  Sheltons  to  their  home,  where  on 
the  sixteenth  day  of  April,  1884,  she  made  a  later  will,  the 
one  hen  offered  for  probate,  in  which  all  of  the  property  was 
left  to  Mis.  Shelton,  whcee  husband  was  named  as  executor. 
She  remained  at  the  home  of  the  Sheltons  until  her  death  in 
August,  1895. 

1.  The  jury  found  that  the  deceased  was  incapable  of 
making  testamentary  disposition  of  her  property  by  reason 
of  her  unsoundness  of  mind.  Mrs.  Xendrick  had  suffered  a 
stroke  of  paralysis  affecting  one-half  of  her  body.  Then  was 
a  blood  clot  upon  her  brain.  She  was  thus  unquestionably 
enfeebled  both  mentally  and  physically.  But  the  contention 
that  her  condition  was  one  of  dementia  or  insanity  cannot 
for  a  moment  be  entertained.  It  appears  almost  without  ques- 
tion that  she  conversed  intelligently  and  well,  and  that  she 
had  an  axoelleni  knowledge  of  every-day  affairs^  of  her  prop- 
erty and  intsnsls.  She  certainly  had  a  mind  and  meminy 
competent  to  deal  with  and  intelligently  to  dispose  of  her 
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property  among  the  selected  beneficiaries  of  her  bounty. 
{Gr^f  inrood  V,  Qreenwood,  3  Curt.  2.) 

The  streBB  of  the  argument  upon  this  point  is,  however,  de- 
voted to  the  piopofiition  that  Mn.  Kendriok  was  a  mono- 
maniac, and  the  victim  of  insane  dehisions  influencing  the 
making  of  this  will  in  favor  of  Mrs.  Shelton  and  to  the  ex- 
clusion of  the  other  relatives.  So  far  as  the  relatives  other 
than  Mrs.  Masterson  are  concerned,  the  consideration  may  be 
brief.  She  is  not  shown  to  have  harbored  any  particular 
animosity  against  nor  to  have  displayed  any  particular 
affection  for  them.  No  evidence  is  offered  of  any  insane  de- 
lusion touching  them,  or  any  of  them,  save  Mrs.  MasteiBon 
alone.  As  to  her,  the  case  presented  by  respondents  is  the  f  oI> 
lowing :  After  her  stroke  of  paralysis  the  deceased  gave  evi- 
dence of  a  hostility  against  Mrs.  Masterson  as  violent  as  it  was 
groundless.  She  hoped  Mrs.  Masterson  would  rot  off  the  face 
of  the  earth  with  her  cancer.  She  would  like  to  see  her  burn- 
ing to  death  on  a  brush  pile,  and  would  never  give  her  a  drop 
of  water  to  drink.  The  following  is  an  enumeration  of  the 
insane  delusions  under  which  it  is  said  Mrs.  Kendrick  was 
laboring  from  and  after  the  time  of  her  paralysis:  1.  That 
there  were  lice  upon  her  bedclothes  and  person,  and  that 
thers  was  tallow  in  all  of  her  food;  2.  That  Mrs.  Masterson 
had  stolen  all  her  wearing  a^jparel;  3.  That  Mrs.  Masterson 
was  or  had  been  trying  to  put  her  out  of  the  house  that  she 
occupied;  and  4.  That  Mrs.  Masterson  had  tried  to  kill  her. 

In  considering  these  specifications  it  is  important  to  bear 
in  mind  exactly  what  an  insane  delusion  is,  and  what  kind  of 
an  insane  delusion  will  justify  the  refusal  of  probate  to  so 
solemn  and  important  an  iqstrument  as  a  will.  Flrejudices, 
dislikes,  and  antipathies,  however  ill-founded,  or  however 
strongly  entertained,  cannot  be  classed  aa  insane  delusions, 
nor  is  every  delusion  an  insane  delusion.  Whenever  one's 
mind  is  tricked  or  deceived  into  a  false  opinion  or  belief,  it 
has  been  played  upon;  it  is  deluded.  But  an  insane  de- 
lusion is  the  spontaneous  production  of  a  diseased  mind  lead- 
ing to  the  belief  in  the  existence  of  something  which  either 
does  not  exist  or  does  not  exist  in  the  manner  believed — a 
belief  which  a  rational  mind  would  not  entertain,  yet  which  is 
'so  firmly  fixed  that  neither  argument  nor  evidence  can  oon- 
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vince  to  the  contrary.  Moreover  such  an  insane  delusion 
must  have  operated  to  cause  the  production  of  the  will  which 
is  under  attack.  (Estate  of  Carpenter,  94  Cal.  40") ;  In  re  Mc' 
Devitt,  95  CaL  33;  CoU's  WiU,  49  Wis.  181;  MiddUditch  v. 
WiUumt,  46  N.  J.  Eq.  734;  Staekhoiue  v.  Horton,  16  N.  J. 
Eq.  228;  1  Redfield  on  WUls,  89;  Estate  of  ScoU,  128  Gal. 
67.) 

Considering  the  evidence  in  support  of  these  alleged  insane 
delusions  in  the  light  of  the  well-settled  principle  just  enun- 
ciated, it  appears  that  after  her  stroke  of  paralysis  Mrs.  Ken- 
drick  believed  that  she  was  infested  with  lice,  and  that  tallow 
was  placed  in  her  food.  These  beliefs  weve  unquestionably 
unfonnded.  They  were  held  with  a  tenadty  eharacteristic  of 
an  insane  delusion.  Neither  argument  nor  evidence  could 
convince  her  to  the  contrary.  But  at  the  same  time  they  were 
not  permanent,  and  pa^ed  away  as  the  patient  recovered 
from  the  shock  of  her  attack.  They  seem  rather  to  have  been 
in  the  nature  of  the  halludnations  which  accompany  the  de- 
lirium of  a  fever  patient  But,  considering  them  as  insane 
delufflons,  they  were  not  insane  delusions  operating  to  pro- 
duce the  will  in  question.  It  does  not  appear  that  Mrs.  Ken- 
drick  attributed  the  pest  of  the  lice  or  the  presence  of  the 
tallow  to  the  machinations  of  Mrs.  Masterson,  or  any  other  of 
the  contestants.  As  to  the  second,  by  the  testimony  of  two 
witnesBSB  it  is  in  evidence  that  Mis.  Eendrick  lay  naked  in 
bed  and  accounted  for  her  lack  of  wearing  apparel  by  the 
charge  that  Mrs.  Masterson  had  stolen  her  clothing.  As 
against  this  there  is  the  testimony  of  many  people  who  came 
in  contact  with  her,  and  by  whom  she  was  surrounded,  to  the 
effect  that  they  never  heard  Mrs.  Kendrick  utter  such  a 
charge.  Moreover,  it  does  not  appear  that  the  sick  woman 
was  ever  reasoned  with  upon  the  matter,  or  that  any  effort 
was  made  to  convince  her  of  the  falsity  of  her  belief.  It  does 
not  appear  how  she  acquired  the  belief.  If  she  believed  it 
upon  the  evidence  of  her  senses,  or  upon  the  statements  of 
some  one  in  whom  she  had  confidence,  no  matter  how  ill- 
founded  her  conviction  might  have  been,  it  could  not  be 
plated  in  the  category  of  insane  delusions.  The  third  alleged 
insane  delusion  is  thus  fairly  explained  by  the  evidence :  Mrs. 
Kendrick  had  given  to  Mrs.  Masterson  a  deed  to  the  house 
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which  the  former  was  occupying,  with  the  express  under- 
standing that  it  was  not  to  be  placed  on  record  until  after 
Mrs.  Kendrick's  death.  Very  soon  after  Mib.  Kendrick  suf- 
fered the  paralytic  shook  Mrs.  Mastereon  caused  the  deed  to 
be  vBooided.  Mrs.  Eendridc  sent  for  the  of  the  house; 
Mrs.  MasterBon  had  taken  them.  This  seems  to  have  been  the 
source  and  origin  of  the  final  quarrel  between  the  sisters. 
Mrs.  Mai?terson  explained  to  Mrs.  Kendrick  that  she  had  no 
thought  of  ejecting  her,  and  offered  to  return  to  her  the  re- 
corded deed,  but  the  passionate  siek  woman  refused  to  accept 
the  explanation  and  grew  angry  over  Mn.  Mastenon's  viola- 
tion of  tfaeur  imdentanding.  The  violated  agreement^  the  re- 
cording  of  the  deed,  the  detention  of  the  keys,  the  looking 
of  the  chicken-house,  the  sale  and  removal  of  Mrs.  Ken- 
drick's  lard,  while  not  sufficient  to  justify  the  conclusion  that 
Mrs.  Mastcrii(»n  did  intend  to  eject  her  invalid  sister  from  the 
house,  afforded  some  ground  of  belief  to  thosiok  and  irascible 
woman  that  her  sister  designed  to  take  advantage  of  her  help- 
lessness. And  it  being  further  oonsidored  thai  Mrs.  Ken- 
drick, when  aroused,  seems  to  have  been  both  violent  and 
extravagant  of  speech,  the  matter  of  the  accusation  does  not 
appear  extraordinary.  At  least  the  belief  did  not  originate  in 
a  diseased  mind,  but  found  color  for  its  support  in  the  mat- 
ters that  have  been  recited.  It  cannot,  then,  be  considered  an 
insane  delusion.  The  facts  oonooming  the  aeeosatiop  that 
Mrs.  Masterson  had  tried  to  kiU  her  are  these:  Mn.  Kendrick 
had  been  taking  morphine  to  relieve  her  pain.  The  doses  and 
the  times  of  their  administration  had  been  prescribed.  Upon 
an  occasion  shortly  after  the  paralysis  Mrs.  Masterson  admin- 
istered one  dose,  whic  h,  failing  to  reheve  the  patient,  was  fol- 
lowed by  a  second.  When  this  was  known  Mrs.  Masterson 
was  expostulated  with.  It  was  told  her  that  she  mi|^t  injure 
or  kill  the  patient,  to  whidi  she  replied  that  it  did  her  no 
harm.  This  event,  like  others  in  the  case,  is  in  dispute,  but  it 
does  allirmatively  appear  that  Mrs.  Shelton  related  the  mat- 
ter to  Mrs.  Kendrick.  When  the  testimony  which  bears  upon 
this  accusation  by  Mrs.  Kendrick  against  Mrs.  Masterson  is 
analyzed,  it  will  be  found  that  it  has  reference  to  this  occur- 
rence, Mrs.  Kendrick  saying  that  Mrs.  Masterson  bad  tried  to 
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kill  her  by  poison^  or  had  given  her  an  overdose  of  morphine, 
and  similar  expressions.  There  was  for  this  accusation  the 
foundation  which  has  been  related.  It  was  not  the  ground- 
less and  self-originating  belief  of  a  diseased  mind.  As  to 
the  extravagittit  form  of  the  charge,  allowanoe  must  be  made 
for  the  tenqwr  and  vioknce  of  the  accuser.  Finally,  ai  to 
each  and  all  of  these  alleged  delusioDS,  it  does  not  appear 
that  any  of  them  were  dominant  ideas  in  the  mind  of  Mis. 
Kendrick.  They  were  not  always  nor  constantly  referred  to 
when  Mrs.  Masteraon  was  under  consideration,  and  very 
many  witnesses  never  heard  any  such  expressions  from  her. 
It  is  a  chaTacteristic  of  monomania  and  insane  delusion 
that  when  the  conversation  turns  upon  the  subject,  the  pa- 
tient is  dominated  by  it  and  cannot  conceal  his  conviction. 
We  conclude,  therefore,  that  the  finding  of  the  fury  that  at 
the  time  of  the  making  of  the  will  Mrs.  Kendrick  lacked 
testamentary  capacity  by  reason  of  unsoundness  of  mind  is 
not  supported  by  the  evidence. 

2.  Upon  the  qoestion  of  undue  influeaoe  the  following 
was  made  to  appear:  Some  yean  before  the  date  of  these 
occurrences  Mrs.  Shelton  had  expressed  her  desire  and  in- 
tention of  separating  the  two  sisters  and  breaking  up  their 
intimacy.  More  than  a  year  before  Mrs.  Kendrick  suflfered 
the  paralytic  shock  her  will  had  been  executed  in  favor  of 
Mrs.  Mastenon.  Of  this  the  Sheltons  were  in  ignmnce. 
They  were  informed  of  the  fact  shortly  after  li^  Ken- 
drick was  stricken.  Mrs.  Kendrick  stated  that  she  sent  for 
the  Sheltons  after  she  was  paralyzed  to  inform  Uiem  of  the 
will  in  Mrs.  Masterson's  favor,  and  to  give  them  a  three 
thousand  dollar  note  so  that  they  would  not  make  Mrs. 
Masterson  any  trouble  about  the  will.  About  ten  davs  there- 
after  a  new  will  was  prepared  leaving  all  of  the  property 
to  Mr.  Shelton.  The  Sheltons  were  well  to  do.  Mrs.  Mas- 
terson was  poor.  The  will  by  which  Mrs.  Shelton  took 
cannot  be  said  to  be  an  unnatural  will  in  the  legal  sense, 
since  if  Mrs.  Masterson  was  a  favorite  sister,  Mrs.  Shelton 
was  a  fovorite  niece,  and  no  lineal  descendants  of  Mrs.  Kmi- 
drick  were  excluded;  but,  at  the  same  time,  the  fact  of  tibe 
dianged  disposition  of  the  property  and  the  olioumstancee 
surrounding  and  attending  the  change  are  proper  for  con- 
sideration. Upon  the  night  of  February  22d  Mrs.  Shelton, 
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watching  by  the  bedside  of  her  aunt,  held  a  long,  earnest, 
whispered  conversation  with  her.   It  lasted  for  hours.  At 

the  conclusion  of  tliis  conversation  Mrs.  Sbelton  said:  "  'Aunt 
Elvineigh,  I  will  send  for  Mr.  Shelton.'  My  Aunt  replied: 
'Do  as  you  like,  child.' "  Mrs.  Shelton  then  said:  "Will 
I  send  now,  or  wait  until  morning?"  Mi8.  Kendrick  said : 
"I  don't  care  which."  Mis.  Shelton  said:  ''I  will  go  call 
Mr.  Prentiaa  now,"  and  aunt  said:  "Do  as  you  like,  child." 
Thereupon  Mrs.  Shelton  left  the  house,  aroused  Mr.  Prentiss, 
and  told  him  to  go  for  her  husband,  that  Mrs.  Kendrick 
wanted  to  chanixe  her  will.  Later  in  the  day  the  will  in 
Mrs.  Masterson  s  favor  was  burned,  Mrs.  Shelton  placing  it 
in  the  fire  at  her  aunt's  direction.  Upon  the  same  day  Mr. 
Shelton  arrived  at  the  house  with  a  lawyer,  and  the  will 
was  drawn  in  his  favor.  To  a  Mrs.  Flood,  and  in  the  pres- 
ence of  Mis.  Shelton,  Mrs.  Kendrick  stated,  and  of  this  Mrs. 
Shelton  makes  no  denial,  that  "Mrs.  Shelton  told  her  Mrs. 
Masterson  was  trying  to  poison  her,  and  that  she  didn't 

know  it  before  that  She  said  she  had  changed 

her  mind  about  giving  the  property  to  the  Mastersons  after 
she  heard  that  they  had  tried  to  poison  her,  and  that  was 
the  Teason  she  had  changed  her  mind."  It  is  conceded 
that  the  will  offered  in  probate  by  which  the  property  is  left 
to  Mrs.  Shelton  was  made  in  effectuation  of  the  same  idea 
that  existed  when  the  will  in  favor  of  Mr.  Shelton  was  pre- 
pared. If  the  one  was  the  product  of  undue  influence,  so 
was  the  other.  The  presumption  in  favor  of  fair  dealing  al- 
ways prevails,  saving  in  those  cases  where  the  parties  stand 
in  the  relation  of  legal  confidence  the  one  to  the  other.  It 
is  well  settled  that  the  naked  facts  that  a  will  is  in  favor  of 
one  person,'  that  that  peison  had  opportunity  to  coerce  the 
mind  of  the  testator,  and  that  the  evidence  raises  a  suspicion 
that  he  did  so,  are  not  sufficient  to  justify  the  conclusion 
that  undue  infiuence  was  exerci.-^od.  The  evidence  must 
amount  to  proof,  and,  as  is  said  in  In  re  Langford,  108  Cal. 
008:  "It  has  the  force  of  proof  only  when  circumstances  are 
proven  which  are  inconsistent  with  the  claim  that  the  will 
was  the  spontaneous  act  of  the  alleged  testator." 

Upon  the  question  of  the  suhiciency  of  this  evidence  to 
support  the  verdict  that  the  will  was  procured  by  undue  in* 
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liuence  we  confess  a  feeling  of  some  doubt.  The  question  is 
a  close  one.  But  considering  that  there  is  in  evidence  the 
expressed  intent  of  Mrs.  Shelton  to  separate  and  break  up 
the  intimacy  between  the  two  sisters,  that  the  Sheltons  knew 
nothing  of  the  will  in  Mn.  Masteiaon'a  favor  until  Mn. 
'Kendrick  had  siiflferedlier  paralytic  stroke,  that  Mrs.  Kend- 
rick  declared  that  she  had  sent  for  them  to  urge  them  to  up- 
hold the  will,  that  dunnj^  the  ten  days  that  elapsed  from 
liie  time  of  the  shock  to  the  making  of  the  will  in  Shelton's 
favor  differences  had  sprung  up  between  the  sisters,  that 
Mrs.  Shelton  was  in  repeated  whispered  oonyersationa  with 
her  sick  aunt,  that  the  long  whispered  conversation  upon 
the  night  preceding  the  making  of  the  new  will  manifestly 
bore  upon  the  subject,  that  Mrs.  Kendrick  at  the  conclusion 
of  that  conversation  seems  to  have  put  herself  unreservedly 
ir  the  haruLs  oi  her  niece  and  to  have  been  dominated  by 
her — these  facts  and  circumstances,  taken  with  the  admit- 
tedly enfeebled  mental  and  physical  condition  of  the  testa- 
trix, we  think  must  be  held  sufficient  to  justify  the  verdict 
of  the  jury. 

Many  of  the  instructions  given  by  the  court  are  eriti* 
cised  by  appellant.    Some  of  these  demand  consideration. 

Besides  undue  influence  and  mental  incompetency  the  con- 
testants charged  fraud  in  the  procurement  of  the  will.  The 
court  refused  to  submit  to  the  jury  the  issue  of  fraud,  and 
must  have  done  so  under  the  conviction  that  the  evidence 
was  insufficient  to  warrant  tlie  submission  of  that  ground  of 
contest  to  the  decision  of  the  jury.  The  jury  was  asked  to 
pass  upon  but  two  issues,  mental  incompetency  and  undue 
influence;  yet,  at  the  same  time,  when  the  court  came  to  de- 
liver its  instructions  it  charged  fully  upon  this  question. 
If  the  charge  of  fraud  was  not  anflfioiently  supported  by  the 
evidence  to  have  warranted  its  submission  to  the  jury,  it 
was  confusing  and  misleading  for  the  court  to  instruct  upon 
that  question. 

By  instruction  14  the  court  charged  as  follows:  ''An 
insane  delusion  is  the  pertinacious  beUef  of  the  existence  of 
•  something  which  does  not  exist,  and  the  acting  upon  that  be- 
lief. Belief  of  things  which  are  entirely  without  founda- 
tion in  fact,  and  which  no  sane  person  would  believe,  is  in- 
sane delusion.  If  a  person  be  under  a  delusion,  though  there 
cxxx.  Cau— 24 
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be  but  partial  insanity,  yet  if  it  be  in  relation  to  the  act  in 
question,  it  will  defeat  a  will  which  is  the  direct  offspring 

of  that  partial  insanity." 

This  instruction  is  erroneous,  and,  as  it  was  the  only  in- 
struction  in  which  the  court  attempted  to  define  an  insane 
delusion  to  the  juty,  it  was  clearly  prejudicial  to  the  appel- 
lant. It  omits  the  essential  element  of  an  insane  delusion 
— that  it  is  created  without  reason  or  evidence  and  is  adhered 
Ui  against  reason  and  evidence.  It  permits  the  confusion  of 
a  mistaken  belief  with  an  insane  delusion.  Support  for  this 
instruction  is  sought  to  be  drawn  by  the  respondents  from 
the  unreported  case  of  ClemenU  v.  MeOinn  (Gal.,  Aug.  30, 
1893,)  33  Pac  Kep.  920;  but  an  inspection  of  the  record 
in  the  McGinn  cases  discloses  that  the  instruction  here  given 
is  but  a  garbled  extract  from  that  delivered  in  the  former 

case.    The  instruction  in  the  McGinn  case  was  as  follows: 
''Delusion  of  mind  is  to  an  extent  insanity.    The  main 

character  of  insanity  in  a  legal  view  is  said  to  be  the  ex- 
istence of  a  delusion— that  is,  that  a  person  should  per- 
tinaciously helieve  something  to  exist  which  does  not  ex- 
ist, and  that  he  shotdd  act  upon  that  belief.  Belief  of  thingi 
which  are  entirely  without  foundation  in  fact,  and  of  the 
existence  of  which  the  testator  had  no  evidence  and  which 
no  sane  person  would  believe,  is  insane  delusion;  that  is, 
when  a  person  believes  things  to  exist  which  exist  only,  or 
at  the  least  in  that  degree  only,  in  his  own  imagination, 
and  of  the  nonexistence  of  which  neither  argument  nor 
proof  can  convince  him,  that  person  is  of  unsound  mind." 
It  is  readily  seen  that  the  definition  thus  given  differs  es- 
sentially from  that  which  given  to  the  jury  in  the  case 
at  bar. 

Instruction  26  is  also  faulty.  In  this  the  jury  was  told 
that  if  they  believed  that  the  deceased  "was  at  the  time  when 
said  instrument  was  signed  and  attested  laboring  under  any 
delusion  regarding  the  contestants,  or  any  of  them,  that  she 
cannot  be  regarded  as  or  accounted  as  mentally  sane  in 
making  said  alleged  will  so  far  as  the  contestants  or  any 
of  them  are  concerned,  though  she  might  be  mentally  sane 
a^  to  the  rest  of  the  world/'  In  this  the  jury  was  instructed 
that  if  the  deceased  entertained  any  delusion  regarding  any 
of  the  contestants  that  she  could  not  be  regarded  as  men- 
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tally  sane  in  making  the  will.  If  by  delusion  is  here  meant 
an  insane  delusion,  still  the  instruction  is  a  faulty  presenta- 
tion of  the  law.  It  is  not  any  insane  delusion  regarding 
the  contestants  or  any  of  them ;  it  is  only  an  insane  delusion 
which  operated  to  the  injury  of  the  oontestants  to  produce 
the  will  in  questiony  which  would  justify  the  jury  in  de- 
daring  that  the  will  was  the  product  of  an  unsound  mind. 

By  instruction  27  the  jury  was  told  that  if  they  were  sat- 
isfied that  the  deceased,  at  the  time  of  signing  and  attesting 
the  will,  conceived  or  believed  that  her  sister,  Eliza  Master- 
son,  had  tried  to  idli  her,  etc.,  and  that  there  was  no  foun- 
dation for  any  sueh  belief,  and  that  she  was  incapable  of 
being  permanently  reasoned  out  of  that  belief,  ''then  you 
will  be  warranted  in  concluding  that  said  deceased  was  la- 
boring under  an  insane  delusion,  and  it  will  be  your  duty 
to  iind  as  your  answer  and  verdict  that  at  the  time  of  the 
making  of  said  will  she  was  of  unsound  mind." 

The  vice  of  this  instruction  is  apparent.  It  omits  the 
important  qualification  that  the  jury  must  also  find  that  the 
particular  will  in  question  was  caused  by  or  was  the  product 
of  some  one  of  these  insane  delusions ;  for,  if  the  insane  de- 
lusion did  not  influence  the  making  of  the  will  in  question, 
it  would  matter  not  how  many  such  the  deceased  might  have 
entertained. 

By  instruction  35  the  jury  was  told  that  if  Mrs.  Kend* 
rick  had  "an  insane  prejudice  respecting  her  sister,  Elisa 

Masterson,  or  any  other  of  the  contestants,  or  either  of  them, 
which  influenced  her  will  in  disposing  of  her  property, 
thereby,  and  brought  about  the  disposal  of  her  property, 
which,  if  her  mind  had  been  entirely  free  from  said  insane 
prejudices,  would  not  have  been  made,  then  your  answer 
to  issue  one  as  to  whether  she  was  of  sound  mind  at  the 
time  of  making  said  will  must  be  no."  This  sentence  is  a 
little  con  filling.  It  is  not  ea^y  to  pick  out  the  antecedent 
nouns  to  the  relative  pronouns.  But  aside  from  this,  it  is 
unfortunate  in  importing  into  the  law  the  novel  phrase  of 
"insane  prejudice,"  to  the  end  certainly  of  confusing  if  not 
misleading  the  jury.  Insane  delusion  is  a  xeo(>gni2ed  term 
of  well-defined  and  exact  meaning.  What  insane  prejudice 
may  be,  we  confess  our  inability  to  understand.  If  it  niaans 
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the  same  aa  insane  delusion,  no  advantage  can  be  discerned 
in  displacing  the  older  and  approved  phrase  for  this  new  and 

untried  one.  If  it  means  something  different  from  insane 
delusion,  then  the  proposition  which  is  declared  is  without 
legal  approval  or  sanction. 

lufitruction  11  is  objectionable  for  several  reasons:  1.  It 
is  argumentative;  2.  It  pretends  to  define  the  oiroumstanoes 
which  will  prove  the  existence  of  undue  influence,  where- 
a»  the  dicumstances  enumerated,  though  they  might  have 
a  tendency  to  show  undue  influence,  are  in  nowise  con* 
elusive  upon  the  question.  The  language  of  the  instruc- 
tion in  this  regard  is  the  following:  "Very  seldom  does  it 
occur  that  a  direct  act  of  influence  is  apparent.  The  ex- 
istence of  influence  must  generally  be  gathered  from  circum- 
stances, such  as  whether  she  had  formerly  intended  a  differ- 
ent disposition  of  her  property;  whether  she  was  surrounded 
by  those  who  had  an  object  to  accomplish  to  the  exclusion 
of  others ;  whether  she  was  of  such  weak  mind  as  to  be  sub- 
ject to  influence;  whether  the  paper  offered  was  such  a  pa- 
per as  would  probably  be  urged  upon  her  by  the  persons 
surrounding  her;  whether  they  were  benefited  thereby  to  the 
exclusion  of  formerly  intended  beneficiaries."  Each  and  all 
of  these  circumstances  might  be  proved  to  exist,  and  yet 
neither  singly  nor  altogether  would  they  be  sufficient  to 
establish  that  the  will  was  the  product  of  undue  influence. 
They  are  but  circumstances  attendant  upon  and  surround- 
ing the  matter  proper  for  the  consideration  of  the  jury,  and 
with  all  other  circumstances  in  the  case  to  be  given  such 

weight  as  the  jury  may  deem  them  entitled  to.  They  would 
not,  as  the  court  instructs  the  jury,  establish  the  existence  of 
undue  influence.  In  concludinc;  this  same  instruction  the 
court  said:  "It  is  not  possible  to  define  or  describe  with  ex- 
actness what  influence  amounts  to  undue  influence  in  the 
sense  of  the  law.  This  can  only  be  done  in  general  and  ap- 
proximate terms.  In  each  case  the  decision  must  be  ar- 
rived at  by  application  of  the  general  principles  to  the  spe- 
cial facts  and  surroundings  of  the  case."  To  the  contrary, 
what  constitutes  undue  influence  is  well  understood,  and 
upon  the  question  the  courts  are  all  in  accord.  (In  re  Mc- 
Devitt,  supra;  Estate  of  Calkins,  112  Cal.  296;  Chandler  v. 
Jost,  96  Ala.  596.)    The  danger  which  lurks  in  the  para- 
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graph  from  the  instruction  last  above  quoted  is  that  it  seems 
to  leave  to  the  jury  the  determination,  not  alone  as  to  whether 
tmdue  influence  has  been  shown,  but  as  to  what  may  con- 
stitute such  influence. 

For  the  foregoing  reasons  the  order  appealed-  from  is  re- 
versed. 

Harrison,  J.,  Temple,  J.,  Van  Dyke,  J.,  and  Garoutte,  J., 
concurred* 

McFARLAND,  J.,  dissenting. — I  am  unable  to  concur  in 
the  judgment.  I  am  aware  that  verdicts  upsetting  wills  have 
frequently  no  substantial  foundation  in  the  evidence,  and  re- 
sult from  notions  which  jurors  have  as  to  how  the  wiU  be- 
fore them  ought  to  have  been ;  and  I  have  frequently  con- 
curred in  judgments  here  setting  aside  such  verdicts,  and 
have,  in  my  own  opinions,  often  expres.^ed  my  views  on  the 
subject  to  the  point  that  verdicts  and  judgments  against  the 
validity  of  wills  should  not  be  upheld  here  unless  based  on 
substantial  evidence  establishing  the  very  matters  which,  in 
law,  make  an  asserted  will  invalid.  But  in  the  case  at  bar  I  am 
not  prepared  to  say  that  tljc  evidence  did  not  warrant  the  jury 
in  finding  either  that  tho  testatrix  wa.s  laboring  under  insane 
delusions  which  directly  operated  to  cause  the  production  of 
the  will  in  question,  or  that  she  at  the  time  of  the  execution 
of  the  will  was  acting  under  undue  influence  as  alleged  by 
the  contestants.  And  while  some  of  the  instructions  to  the 
jury,  considered  separately,  are  subject  to  hostile  criticism, 
still  I  think  that  all  the  instnietions  considered  as  a  whole, 
gave  the  jury  reasonably  correct  information  on  the  difficult 
subjects  of  ''insane  delusions"  and  "undue  influence,"  which 
have  been  greatly  obscured  by  the  vast  amount  of  writing 
about  them  to  be  found  in  the  law  books ;  and  I  do  not  think 
that  appellants  were  prejudiced  by  any  part  of  the  instruc- 
tions which,  considered  independently  of  the  others,  might 
be  held  as  not  quite  fully  giving  a  legal  definition.  I  think 
that  the  order  appealed  from  should  be  aiErmed. 

Behearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing. 
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[S.  F.  No.  1678.  DepMtuMOi  One. — October  80,  1800.] 

KATE  PHELAN,  BespondeDt^  v.  P/ TRICK  QUINN»  Ap> 

pellant 

Fbivatb  Way — Action  to  Remove  Qatb — Fobioeb  Judgmknt — Action 
TO  Abate  Private  Nuisance. — A  former  judgment  for  the  de- 
fendant in  an  action  to  abate  aa  a  private  nuisance  alleged  to  b« 
Bpecially  injuriouB  to  the  plaintiff  a  gate  placed  across  a  private 
road  at  its  connectimi  with  the  public  highway,  it  a  bar  to  another 
aetion  by  the  mum  plaintiff  against  the  lame  deffHitot  to  have 
it  adjudged  that  plaintiff  is  entitled  to  the  free  nee  of  the  aame 
private  road,  and  that  the  gate  be  adjudged  an  obstruction,  and 
that  the  defendant  be  compelled  to  remove  it>  and  be  restrained 
from  placing  or  maintaining  across  said  road  a  gate  or  other  ob- 
struction, where  it  appears  that  sub>t;jnlinlly  the  same  issues  were 
involved  in  both  actions,  and  both  depend  upon  the  same  evidence. 

Id.— Bbdioation  or  Private  Road  hot  Ihvolvdm-Abatembnt  or  Nm- 
BANCS  IN  Pbivatx  Way. — It  was  not  necessary  for  the  plaintiff,  in 

order  to  maintain  the  former  action,  to  prove  that  the  private 
road  had  been  dedicated  to  the  public  and  had  been  used  and  ac- 
cepted by  the  public  as  a  highway,  and  that  plainiitT  wa.s  specially 
injured  by  the  obstructions  in  a  manner  different  from  the  public 
at  large.  A  nuiaaoee  in  a  private  way  may  be  enjoined  or  sbated 
under  section  731  of  the  Code  of  Civil  Proeednre. 

Id. — Dispute  of  Right  to  Maintain  Gate. — ^Where  the  real  contention 
in  both  actions  related  to  the  right  of  the  defendant  to  maintain 
the  gate  in  quesUmiy  and  did  not  relate  to  the  eharacter  of  tiio  road 
in  which  it  was  maintained,  and  that  oontention  was  tried  in  both 
cases  on  the  same  facts  and  the  same  evidence,  the  judgment  in 
the  first  ease  on  that  subjeet  matter  is  oMwlnsivo  ia  the  sseond 

In.— Natubb  or  Aotxon — Gkanos  or  Kaui  or  Thing  Objxord  to. — 

The  nature  of  an  action  (»innot  be  changed  by  ehanging  the  namo 

of  the  thing  objected  to ;  and  an  action  to  abate  a  gate  as  a  noi* 
sance  is  of  the  same  nature  with  an  action  to  remove  the  samo 
gate  as  an  obstruction. 

to.— SumciENCY  OF  Width  of  Gatb — Issux  not  CJoncluded— New 
Trial. — Where  there  has  been  no  previous  adjudication  of  the  ques- 
tion whether  the  gate  is  wide  enough  for  the  convenient  use  of  the 
plaintiff's  property  as  farming  land,  and  there  was  evidence  that  it 
may  be  made  wider,  and  that  it  is  not  wide  enough  to  admit  a  self- 
binder  harvesting  madhine,  though  wide  enough  for  ordinary  travel, 
a  new  trial  will  be  granted  to  determine  the  question  whether  a 
wider  gate  should  be  provided. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  triaL  Q.  W. 
Hunter,  Judge. 

The  facts  are  stated  in  the  opinion* 

J.  14.  Gillett,  for  Appellant. 

S.  M.  Buck;  for  Respondent 

CHIPMAN,  C— Action  thai  plaintiff  be  adjudged  en- 
titled to  the  free  use  of  a  certain  road ;  that  the  gate  erected 
across  the  same  by  defendant  be  adjud^t d  an  oUstriu-tion,  and 
that  he  be  compelled  to  remove  the  same  and  be  restrained 
from  placing  or  maintaining  across  said  road  a  gate  or  other 
obstruction ;  also  for  damages.  Certain  questions  were  sub- 
mitted to  a  jury,  the  answers  to  which  the  court  adopted  as 
findings  of  fact  and  gave  judgment  for  plaintiff.  The  court 
also  found  that  the  judgment  pleaded  by  defendant  was  not 
a  bar  to  the  action.  Defendant  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  evidence  tended  to  show  that  in  1872  defendant  pur- 
chased from  Owen  McNulty,  plaintiff's  father,  one  hundred 
and  sixty  acres  of  land  which  was  situated  between  other  land 
where  McNulty  resided  and  the  public  highway.  A  private 
road  ran  from  McNulty's  residence  to  the  highway  which  was 
fenced  on  one  side.  When  defendant  purchased  the  land 
McNulty  was  maintaining  a  gate  across  the  private  road 
where  it  connected  with  the  public  highway,  and  defendant 
continued  to  maintain  the  gate  and  McNulty  used  it  for  five 
or  six  years  thereafter.  About  1878  or  1879,  the  defendant 
having  constructed  a  fence  on  the  unfenced  side  of  the  road» 
the  gate  fell  into  disuse  and  the  road  was  open  and  so  re- 
mained until  in  1893  defendant  placed  another  gate  across 
this  road  at  the  point  where  the  gate  stood  before,  and  tiiis 
action  was  brought  for  its  removal.  In  McNuIty's  deed  of 
1872  to  defendant  (which  was  a  quitclaim)  the  gate  was 
not  mentioned,  but  the  deed  contained  the  following:  "Ex- 
cepting and  reserving  therefrom  a  right  of  way  for  a  wagon 
road"  (describing  the  strip  of  land  constituting  the  way  in 
question).  In  1889  McNulty  deeded  to  defendant  by  grant 
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the  same  property,  which  deed  contained  the  following; 
"This  indenture  is  made  to  fortify,  and  as  additional  war- 
ranty  to,  the  title  of  the  hereinbefore  described  property  in 
the  party  of  the  second  part  hereto,  descending  from  a  oer> 
tain  quitclaim  deed  dated  April  80,  1872,  made  and  exe- 
cuted by  the  first  party  to  the  party  of  the  second  part." 

On  November  8,  1887,  Owen  McXiilty  convoyed  certain  of 
his  land  to  plaintiff,  access  to  which  from  the  public  high- 
way was  by  the  road  in  question,  and  the  deed  contained  the 
following  provision:  "Also  a  full,  equal,  undivided  one- 
half  interest  in  and  to  whai  ia  known  as  the  'Quinn  Lane'  in 
the  southwest  quarter  of  section  86,  T.  4  N.,  B.  2  W.,  all  in 
Humboldt  meridian/' 

1.  Defendant's  plea  of  former  judgment  in  bar  of  the  ac- 
tion must  first  be  disposed  of.  On  February  1, 1896,  plaintiff 
begem  her  action  against  defendant  for  the  abatement  of  the 
obstruction  in  question  as  a  nuisance.  After  a  trial  by  jury 
a  judgment  for  defendant  that  plaintiff  take  nothing  by  her 
action  was  entered  January  18,  1897.  On  March  8,  1897, 
the  present  action  was  begun.  In  the  first  complaint  plain- 
tiff alleged  ownership  of  certain  land,  describing  it;  that  it 
was  "connected  with  a  certain  road  and  highway,"  describ- 
ing the  land  reserved  by  the  McNulty  deed,  "leading  from 
said  plaintiff's  dwelling-house  and  premises  to  the  main 
highways  traveled  by  the  general  public  of  Humboldt 
oonnty";  that  said  road  (referring  to  the  xoad  in  question) 
"affords  the  only  access  to  said  main  highways  from  plain- 
tiff's said  dwelling-house  and  premises  ....  and  the  obstruc- 
tion of  said  road,  as  hereinafter  set  forth,  is  specially  injur- 
ious to  pldinfiff'' ;  allege-  tlint  plaiiitifT  and  her  predecessors 
in  interest  have  for  a  long  time  been  accustomed  to  travel 
"along  said  highway  to  and  from  said  main  highways  .... 
without  hindrance  ....  and  of  right  on^^t  still  to  use  said 
road  and  highway  free  from  all  ... .  obstruction";  that  "on 
or  about  July,  1893,  said  defendant  wrongfully,  maliciously, 
and  wantonly  obstincted  said  road  and  highway  by  placing 
fences  and  p;ates  thereon,  whereby  plaintiff's  ingress  and 
egress  to  and  from  said  main  highway  of  said  county  was  and 
is  obstructed  and  cut  off ,  and  said  obstruction  greatly 
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interferes  with  the  comfortable  enjoyment  of  plaintiff's  said 
property  and  is  a  private  nuisance'' ;  alleges  damages  in  one 
thousand  dollars.  The  prayer  was:  1.  That  said  obstruction 
be  adjudged  a  nuisance ;  2.  That  it  be  adjudged  that  said  nui- 
sance is  specially  injurious  to  plaintiff ;  3.  That  said  nuisance 
be  abated;  4.  -For  damages  in  the  sum  of  one  thousand  dol- 
lars; 5.  For  sudi  other  and  further  relief  as  may  be  just 
and  equitable ;  6.  For  costs. 

The  complaint  in  the  present  action  is  identical  with  that 
in  the  first,  except  the  words  above  in  italics  are  not  found  in 
the  last  complaint,  and  the  latter,  in  the  paragraph  alleging 
the  wrongful  obstruction  erected  in  1893,  concludes  as  fol- 
lows: "And  renders  said  road  less  convenient  and  beneficial 
than  before  and  materially  interferes  with  plaintiff's  use  and 
enjoyment  thereof."  The  prayer  of  the  present  complaint  is: 
1.  That  it  be  adjudged  that  plaintiff  "is  entitled  to  the  free 
. . .  .xise  ....  of  said  road" ;  2.  That  "the  gate  so  placed  and 
maintained  across  said  road  be  adjudged  an  obstruction  to 
the  practical  use  of  said  road  by  plaintiff";  3.  That  defend- 
ant be  compelled  to  remme  said  gate  and  enjoined  from  plac- 
ing any  gate  or  obstruction  across  said  road ;  4.  For  damages 
of  one  thousand  dollars ;  5.  For  such  other  and  further  re- 
hef,  etc. ;  6.  For  costs. 

In  the  present  case  certain  deeds  were  introduced  by  plain- 
tiff showing  her  own  and  defendant's  title  from  McNulty, 
the  deeds  containing  the  exceptions  relied  upon;  these  same 
deeds  were  also  introduced  in  the  former  trial.  In  the  pres- 
ent  case  the  question  was  submitted  to  the  jury  whether 
Owen  ]\IcNulty,  at  the  time  he  sold  to  defendant,  maintained 
a  gate  and  fence  across  the  private  way  at  a  point  where  it 
connects  with  the  public  highway,  and  whether  there  was  an 
agreement  when  McNulty  deeded  to  defendant  that  the  pri- 
vate road  should  be  fenced  and  the  road  kept  open  at  the  will 
of  McNulty.  Substantially  the  same  issues  were  submitted 
to  the  jury  at  the  first  trial.    In  both  cases  the  question  was 

submitted  whotlier  the  road  was  a  private  way.  In  both  cases 
there  was  a  general  verdict  in  addition  to  the  answers  to  the 
specific  issues,  and  in  both  cases  the  court  made  findings  of 
fact  and  conclusions  of  law,  different  judges,  however,  sit- 
ting at  the  respective  trials.    In  the  present  case  the  court 
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found  as  ooncliuiioii  of  law  that  the  gate  oomplained  of  is  an 
obetrnction  to  the  pradieal  use  of  the  voad  by  plaintiff ;  in  the 

first  ca>c  the  court  found  that  defendant  had  erected  the  gate 
romplaiiied  of,  but  that  phiintitf  "was  not  and  is  not  specially 
injured,  nor  has  or  does  she  by  reason  thereof  suffer  any 
damages  difPeient  in  kind  from  those  sustained  by  the  pub- 
lic at  laige/'  nor  was  her  property  injured  thereby. 

Respondent  correctly  states  the  rule  that  in  order  to  con- 
stitute matter  res  judUtaia  there  must  be  certain  enumerated 
existing  identities.  Mr.  PYeeman  is  cited  to  the  effect  that  a 
judgment  is  conclusive  only  upon  the  issues  tendered  by  the 
plaintiff's  complaint.  (Freeman  on  Judgments,  4th  ed.,  sec. 
249;  2  Black  on  Judgments,  sees.  731-33;  LUUs  v,  Emiffrmt 
Diteh  Co.,  95  Gal.  658;  OromuM  v.  OcwUiy  of  8aenm»nio, 
94  U.  S.  858.)  The  test  is  also  daimed  to  be:  '"Would 
the  same  evidence  support  and  establish  both  the  present  and 
former  action?"  If  so,  it  is  conceded  the  former  recovery 
would  be  a  bar;  if  otherwise,  it  does  not  stand  in  the 
way  of  the  second  action.  (Citing  Freeman  on  Judgments, 
sec.  259;  2  Black  on  Judgments,  sec.  726;  Taylor  v.  Qqm(U, 
42  Gal.  867.) 

It  is  now  daimed  by  respondent  as  condusive  of  the  ques- 
tion that  in  the  former  action  'it  was  necessary  for  plain- 
tiff to  prove  that  the  i)rivate  road  had  been  dedicated  to  the 
public  and  had  been  used  for  five  or  more  years  as  a  public 
highway,  and  had  been  accepted  by  the  public  either  by  the 
proper  authorities  or  by  continuous  use ;  and  that  plaintiff  was 
specially  injured  *foy  the  obstructions  in  a  manner  different 
from  the  public  at  large."  It  is  daimed  that  no  such  issues 
were  here  tendered  and  that  no  such  evidence  was  admissible 
in  the  present  action  ;  and,  therefore,  there  is  no  bar. 

In  the  first,  as  in  the  second  action,  defendant  el  unied  that 
the  road  in  question  was  a  private  way,  and  that  by  the  reser- 
vations in  the  deeds  and  by  the  acts  of  the  parties  his  right 
to  maintain  the  gate  or  obstruction  in  question  was  secured 
to  him.  Plaintiff's  right  to  use  thb  road  was  given  by  her 
deed  which  conveyed  to  her  an  undivided  one-half  interest 
in  the  "Quinn  Lane." 

The  obstruction  in  question  was  a  nuisance  upon  plaintiff's 
theory  of  the  case,  and  she  had  an  action  in  which  it  might 
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have  been  enjoined  or  abated,  or  both  (Code  Civ.  Proc,  sec. 
731)  ;  and  she  had  this  right  if  the  road  was  a  private  way. 
{Eardin  v.  Sin  Claire,  115  Cal.  460.)  In  both  actions  the 
road  in  question,  the  obstraotion  oomplained  of,  and  the 
parties  to  the  action  were  the  same.  The  purpose  of  both  ac- 
tions was  to  cause  the  removal  of  the  obstruction,  and  if  at  the 
first  trial  plaintiff  had  prevailed  she  could  have  had  precisely 
the  sanie  relief  as  was  granted  her  in  the  second  action,  for 
she  asked,  in  addition  to  the  abatement  of  the  nuisance,  ''for 
such  other  and  further  relief  as  may  be  just  and  equitable." 
In  both  cases  the  complaints  were  so  drawn  as  to  entitle  her 
to  full  equitable  relief,  and  both  cases  seem  to  have  been 
tried  by  the  court  as  in  equity,  although  special  issues  were 
submitted  to  the  jury.  So  far  as  we  can  see,  the  same  evi- 
dence would  support  both  actions.  The  complaint  did  not 
in  either  case  allege  a  public  or  a  private  road,  but  simply  a 
load  to  the  unobstructed  use  of  which  plaintiff  was  entitled. 
It  was  no  more  necessary  in  the  former  action  than  in  the 
present  one  to  show  a  dedicated  road  as  claimed  by  respond- 
ent. The  parties  were  relying  on  their  right  to  the  use  of  this 
particular  road  as  it  had  formerly  been  used  by  their  grantor, 
and  the  real  bone  of  contention  was  as  to  the  right  of  appel- 
lant to  maintain  the  gate  in  question,  and  not  as  to  the  char- 
acter of  the  road  whether  public  or  private,  and  this  par- 
ticular issue,  as  to  the  right  to  maintain  the  gate,  was  tried  in 
both  cases. 

The  first  action  was  to  abate  a  particular  thing  as  a  nui- 
sance ;  the  second  action  was  to  cause  the  removal  of  the  same 
thing  as  an  obstruction,  but  the  thing  was  as  much  a  nui- 
sance when  called  an  obstruction  as  when  called  a  nuisance; 
the  nature  of  the  action  was  not  changed  by  changing  the 
name  of  the  thing  objected  to.  (See  WoolverUm  v.  Baker, 
98  Cal.  628;  Pamell  v.  Hahn,  61  Cal.  131.)  We  think  the 
judgment  in  the  first  action  was  a  bar  to  the  present  one, 
and  this  view  of  the  case  renders  it  unnecessary  to  notice  the 
other  points  made  by  appellant 

2.  There  was  evidence  tending  to  show  that  the  strip  of 
land  reserved  for  a  road  is  twenty  feet  wide,  that  the  gate 
erected  by  defendant  is  twelve  feet  wide,  and  the  rest  of  the 
space  is  dosed  by  posts  and  boards  nailed  thereon,  and  to  ad- 
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mit  a  self-binder  harveet  machine  a  poet  must  be  removed 

and  the  fence  taken  down,  although  it  appeared  that  the  gate 
was  the  ordinary  width  and  would  probably  admit  a  harvester 
if  on  trucks.  The  court  found  that  the  gate  was  wide  enough 
for  ordinary  travel,  but  ''not  for  all  purpoeeB  for  which  said 
road  may  he  conveniently  used." 

It  may  be  that  a  wider  gate  should  be  provided,  and  this 
question  has  not  been  heretofore  determined.  The  land  of 
plaintiff  is  farming  land,  and  the  gate  in  question  may  not 
be  of  sufficient  width  for  the  convenient  use  of  her  property. 
For  the  determination  of  this  issue  alone  a  new  trial  should 
be  granted,  and  we  so  advise. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  a  now  trial  ordered  upon 
the  issue  alone  as  indicated  in  the  opinion. 

Hanison,  J.,  Van  Dyke^  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 


[8.  F.  N«.  1476.  Deptttmoit  Two^NoFcnlMr  1,  1000.] 

In  the  Matter  of  the  Estate  and  Guardianship  of  FxVNNY 
MAKIE  CAMPBELL,  a  Minor.  W.  H.  CAMPBELL, 
Appellant,  v.  JOHN  WRIGHT,  Kespondent. 

GUABKAH  AND  Ward — kioHT  or  Parent  to  Quabdianship. — Under 
section  246  of  the  Civil  Code,  and  st'ttiona  1747  and  1751  of  the 
Code  of  Civil  Procedure,  tlie  superior  court  has  not  unlimited  dis- 
cretion to  appoint  for  a  minor  a  guardian  other  than  the  father 
or  mother  if,  in  its  opinion,  the  interests  of  the  minor  would  be 
thereby  ■uboerved.  Under  each  latter  eection,  and  under  tlw  gen- 
eral law  the  primtk  fadt  i^eeumption  ia  that  the  parent  la  com* 
petant,  and  the  court  la  not  authorised  to  appoint  another  as  guar- 
dian unkis  it  finds  to  ths  oontrary. 

Id. — Finding  of  Incompetency  or  Parent. — ^Upon  a  contest  between 
the  father  and  a  maternal  grandparent  for  the  guardianship  of  a 
minor,  an  order  appointing  the  grandparent  as  guardian  is  not 
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Bustainod  by  the  findings,  unless  the  court  finds  that  the  father  is 
incompetent.  A  mere  finding  that  the  appointment  of  the  grand- 
parent is  for  the  best  interests  of  the  minor,  in  respect  to  its  tein* 
poral,  mental,  and  moral  welfare,  is  in^ullkient. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  appointing  a  guardian  for  a  minor.  M.  H. 
Hyland,  Judge. 

^^^^  • 

The  facts  are  stated  in  the  opinion. 

H.  V.  Morehouse,  F.  J.  Hambly,  and  Terrill  ft  Richard- 
son, for  Appellant. 

Jackson  Hatch,  and  J.  E.  O'Connor,  for  Respondent. 

SmiTH,  C— The  appellant,  who  la  the  father  of  Fannie 
liarie  Campbell,  an  infant  of  two  years  of  age,  applied  to  the 
lower  court  by  petition  to  be  appointed  guardian  of  her  per- 
son and  estate,  the  last  consisting  of  personal  property  of 
merely  nominal  value.  The  application  was  contested  by  the 
respondents,  John  and  Mary  Wright,  the  maternal  g;rand- 
parentB  of  the  minor,  who  made  a  counter  application  for  the 
appointment  of  John  Wright,  the  grandfather,  who  was 
accordingly  appointed  by  the  court.  The  appeal  is  from  this 
order. 

The  petition — or  as  it  i?  entitled,  "answer" — of  the  re- 
spondents contains  no  allegation  that  the  appellant  was  in 
any  way  unfit  for  the  office  of  guardian.  Nor  is  there  any- 
thing in  the  findings  (or  indeed  in  the  evidence)  that  can  he 
regarded  as  tending  to  show  such  unfitness.  But  the  petition 
of  the  respondents,  in  efiFect,  alleges,  and  the  court  in  its  con- 
clusion!? of  law  fmds,  that  "it  is  for  the  best  intfri'>ts  of  the 
said  minor  child,  in  respect  to  its  temporal,  mental,  and 
moral  welfare,  that  ....  the  custody  of  said  minor  child 
be  awarded  to  said  John  Wright." 

The  language  of  the  court  is  taken  from  section  246  of  the 
Civil  Code,  which  was  apparently  construed  as  giving  to  the 
court  the  unlimited  discretion  to  appoint  for  the  minor  a 
guardian  other  than  the  father,  if  in  its  opinion  the  interests 
of  the  minor  would  he  thereby  subserved.  But  in  this  the 
oourt,  I  think,  misconstrued  the  extent  of  its  discretion. 
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Under  the  general  law,  and  independently  of  the  pro- 
visions of  the  codes,  the  father  has  a  natural  right  to  the  care 
and  eustody  of  his  diild  (2  Kent's  Commentaries,  205; 

Schouler  on  Domestic  Relations,  sees.  245-48) ;  and  this  right 
is  recognized  by  the  provisions  of  our  codes  (Civ.  Code,  sec. 
197 ;  Code  Civ.  Proc,  sec.  1751) ;  which  are  to  be  regarded  as 
but  a  re-expression  of  the  principles  of  the  common  law  gov- 
erning the  subject.  (Civ.  Code,  sec.  5.)  The  father's  right,  at 
least  80  far  88  the  services  of  the  child  aie  concerned,  is 
strictly  a  property  right,  for  the  loss  of  which — as  in  the  case 
of  servants  generally — an  action  could  at  common  law  be 
maintained ;  and  in  other  respects  the  right,  though  not  com- 
monly spoken  of  as  such,  is  of  essentially  the  same  nature  a» 
the  right  of  property.  For  though  the  subject  of  the  right  is 
not  salable,  it  is  valuable,  and  of  all  spedes  of  property  the 
most  valuable  to  the  parent.  Hence  it  is  a  mistake  to  suppose 
that  the  right  of  the  father  is  merely  fiduciary.  It  is  that ;  but 
it  is  also — like  the  right  of  the  child  in  the  father — a  right 
vested  in  him  for  his  own  benefit,  and  of  which  it  would  be  a 
personal  injury  to  deprive  him.  The  right  must  therefore  be 
regarded  as  coming  within  the  reason,  if  not  within  the  strict 
letter,  of  the  constitutional  provisions  for  the  protection  of 
property.    (Beatty,  C.  J.,  in  Ex  parte  Miller,  109  Cal.  662.) 

The  father's  right  is,  however,  coupled  with  the  obligation 
to  support  and  educate  the  child  (Civ,  Code,  sec.  196) ,  and  is 
also  qualified  and  strictly  limited  by  the  fact  that  the  child 
itself  is  a  human  beingi  and  as  such  vested  with  rights  for 
which  it  is  entitled  to  protection.  Hence  it  is  the  clear  rig^t 
and  duty  of  the  state,  to  the  extent  the  protection  of  the  child 
may  require,  to  control  and  limit,  and  under  eertnin  circum- 
stances to  terminatei  the  right  of  the  father.  Accordingly; 
independently  of  numerous  statutory  enaetments,  courts  of 
equity  have  slways,  by  the  appointment  of  guardians  and 
otherwise,  exercised  a  liberal  jurisdictioh  over  the  persons 
and  estates  of  minors ;  and  this  jurisdiction  may  be  said  to  be 
limited  only  by  the  principle  on  which  it  rests — namely,  the 
necessity  of  protecting  the  rights  of  the  child* 
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But  the  question  here  does  not  relate  to  the  general  right 
of  the  state,  as  exercised  by  the  English  court  of  chancery  or 

courts  of  equity  in  this  country,  but  to  the  special  powers  con- 
ferred by  the  codes  on  the  superior  court  for  the  appointment 
of  guardians.  These  do  not  purport  to  confer  upon  the  su- 
perior court,  acting  in  the  special  proceeding,  all  the  powers 
hitherto  exerdsed  by  courts  of  equi^,  but  only  the  power  to 
appoint  guardians  in  certain  cases  (Code  Civ.  Proci  sec. 
1747),  and  under  certain  conditions  (Code  Civ.  Proc.,  sec. 
1751) ;  and  the  case  is  therefore  to  be  determined  by  these 
provisions.  By  the  former  section  the  power  of  the  court  to 
appoint  guardians  is  limited  to  the  case  ''of  minors  who  have 
no  guardian  legally  appointed  by  will  or  deed'' ;  and  the  same 
limitation  is  prescribed  by  section  243  of  the  Ciyil  Code,  and 
section  241  therein  cited.  In  the  latter  section  the  power  of 
the  parent  to  dispose  of  the  custody  of  the  child  by  will  or 
deed  is  expressly  recognized ;  and  this  must  be  taken  as  a  rec- 
ognition of  the  general  right  of  the  parent  to  dispose  of  the 
custody  of  the  child,  of  which  it  is  but  a  special  example.  For 
it  would  be  unreasonable  to  suppose  that  the  legislature  in- 
tended to  limit  or  restrict  a  ri|^t,  universally  recognized  in 
our  own  and  all  systems  of  law,  to  the  single  case  provided 
for;  which  must  therefore  be  regarded  simply  as  aa  applica- 
tion of  the  recognized  principle. 

Accordingly,  by  the  provisions  of  section  1761  of  the  Code 
of  Civil  Ftocedure,  it  is  made  the  duty  of  the  court  to  appoint 
the  father  or  mother  of  the  minor,  ''if  found  by  the  court 

competent  to  discharge  the  duties  of  guardianship."  But  un- 
der this  provision,  and  under  the  general  law,  the  prima  facie 
presumption  is  that  the  parent  is  competent;  and  hence  the 
court  is  not  authorized  to  appoint  another  as  guardian,  unless 
it  finds  to  the  contrary.  Hence  the  section  is  to  be  construed 
as  if  it  read  that  the  father  or  mother  is  to  be  appointed  "if 
not  found  by  the  court  incompetent,"  etc.  The  fact  of  the 
competency  or  incompetency  of  the  father  was,  therefore,  the 
controlling  question  in  this  ease;  and  as  there  is  no  findings 
on  the  point,  the  findings  must  be  legaided  as  insufficient  to 
nqipoil  tlio  Older  appealed  from. 
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The  point  is  also  made  by  the  counsel  for  the  appellant 
that  the  petition  of  the  rapondenti  was  insufficient  to  confer 

jurisdiction  on  the  court.  Whether  this  is  the  case,  or  the 
same  rule  is  to  be  applied  as  to  the  case  of  an  insufficient  com- 
plaint in  an  ordinary  action,  is  an  interesting  question.  A 
petition  is  necessary  in  order  to  confer  jurisdiction  on  the 
court,  as  was  held  in  Ex  parte  Miller,  mpra;  but  whether  a 
petition  that  fails  to  set  forth  the  jurisdictional  facts  will  be 
sufficient  is  not  there  determined,  and  need  not  be  deter- 
mined on  this  appeal. 
I  advise  that  the  order  appealed  from  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

Temple,  J.,  Henshaw,  J.,  Md^ailand,  J. 


[&.  F.  No.  1705.  Department  Two.— November  1,  1900.] 

M.  BLUMENTHAL,  Ke:.pondent,  v.  CHARLES  GREEN- 
BERG  ct  al.,  Defendants.  CHARLES  GKEENBERQ, 
Appellant. 

Sale — Dklivebt  to  PARTrrEB. — Under  a  contract  for  the  sale  of  per- 
sonal property  to  the  vendees  as  partners,  a  delivery  to  one  of  the 
partners  is  a  delivery  to  both. 

lD4 — Evnanm  or  Pabtnebsbif. — In  an  action  to  recorer  the  purchase 

price  of  property  so  sold  and  delivered,  parol  evidence  is  admissible 
that  at  the  time  of  the  sale  the  vendees  stated,  in  the  presence 
of  the  vendor  and  of  each  other,  that  they  were  partners. 

Ilft« — ^Repbbskntation  a8  to  Valoi — Fbaud. — The  mere  representation 
bj  the  vendor  that  the  property  sold  was  worth  a  sum  largely  in 
excess  of  its  actual  value  is  not  such  a  fraudulent  misrepresenta* 
tion  as  will  warrant  the  annulment  of  the  contract,  if  the  vendee 
had  a  full  and  complete  opportunity  to  inform  himself  as  to  its 
value,  and  inspected  the  property  on  several  occasions  before  the 
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APPE  ATv  from  a  judgment  of  the  Superior  Court  of  the 
(Stj  and  County  of  San  Frandaco  and  from  an  order  deny- 
ing a  new  trial  J.  C.  B.  Hebbard,  Judge. 

The  fads  are  stated  in  the  opinion. 

A.  Morgenthal,  for  Appellant 

Penqr  V.  Long,  and  HarriB  &  Hess,  for  Eespondent. 

COOPER,  C. — This  action  was  brought  to  recover  of  de- 
fendants a  balance  of  eight  hundred  and  ten  doUan  alleged 
to  be  due  for  gooda,  wares,  and  merehandiee  sold  and  deliy- 
•ered  by  plaintiff  to  defendants  at  their  instance  and  request 

for  the  agreed  price  of  eight  hundred  and  fifty  dollars.  The 
■case  wiLs  tried  before  the  court,  findings  filed,  and  judgment 
entered  in  favor  of  plaintiff  for  the  sum  of  four  hundred  and 
Ave  dollars  and  costs.  This  appeal  is  by  defendant  Greenberg 
from  the  judgment  and  from  an  order  denying  his  motion 
for  a  new  triaL  It  is  claimed  that  certain  of  the  findings  are 
not  supported  by  the  evidence,  and  that  the  court  erred  in 
overruling  two  objections  made  by  appellant  to  certain  ques* 
lions  asked  of  the  plaintiff  while  on  the  stand  as  a  witness. 

The  court  found  that  the  plaintiff  sold  and  delivered  to  the 
defendants  goods,  wares,  and  merchandise,  and  this  finding 
is  attacked,  and  in  his  specificationa  counsel  says:  "There  is 
AO  evidence  wbataoever  that  plaintiff  at  any  time  or  place  de- 
livered any  goods  or  any  merchandise  or  any  wares  to  defend- 
ant, Charles  Greenberg."  The  evidence  shows  that  the  sub- 
ject of  sale  was  a  saloon  and  the  liquors  therein,  at  212  O'Far- 
rell  street  in  the  city  of  San  Francisco.  That  a  contract  in 
writing  was  made  by  plaintiff  with  both  defendants  for  the 
«de  of  the  property.  Plaintiff  testified:  ''Under  that  oontraot 
I  delivered  the  place  to  Mr.  Wehr,  in  the  absence  of  Mr. 
<7reenberg,  on  February  5th,  which  he  directed  me  to  do. 
....  Wehr  immediately  took  possession  of  the  place."  The 
plaintiff  further  testified  that  appellant  said,  '^If  I  should  not 
be  here,  deliver  the  place  over  to  Wehr.'' 
cxxsL  cal.— sa 
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The  witness  Harris  testified:  "He  [speaking  of  plaintiff] 
told  Mr.  Wohr  that  Ik^  ^ave  him  possession  '>f  tli--  pla'-'-  in  fhc 
name  of  both  Mr.  Wehr  and  Mr.  Greenberg,  6md  Mr.  Wehr 
then  went  behind  the  oounter  and  invited  us  to  drink."  The 
defendant  Wehr  testified  that  after  the  contract  was  made 
with  plaintiff  on  January  Slst,  that  appellant  Greenherg  told 
him  that  he  had  to  go  to  Vacaville  to  settle  up  his  affairs,  and 
that  he  would  be  back  by  February  3d,  and  that  Greenberg 
said:   "If  1  ain't  here  you  go  right  ahead." 

The  defendant  Wehr,  after  further  testifyino:  that  appel- 
lant  had  not  returned  on  the  5th,  said:  "I  took  possession 
and  re-engaged  the  men  that  were  there  on  account  they  were 
acquainted  with  the  people." 

The  above  evidence  amply  sust^iins  the  finding.  It  is  next 
argued  that  the  finding  that  the  dt  ft  ndants  promiserl  to  pay 
plaintiff  eight  hundred  and  fifty  dollars  for  the  sale  and  de- 
livery of  the  saloon  to  them  is  not  sustained  by  the  evidence. 
The  written  contract  that  was  signed  by  both  defendants  was 
introduced  in  evidence  by  plaintiff  without  objection.  It 
reads  as  follows: 

"San  Francisco,  1-31-96. 
"We  hereby  bind  ourselves  and  acknowledge  the  purchase 
of  the  saloon,  No.  212  O'Farrell  street,  for  the  sum  of  $860, 
from  M.  Blumenthal  &  Co.;  we  have  given  said  M.  Blumen- 
thai  &  Co.  ^0  as  a  deposit  on  said  purchase,  balance  of  puz^ 
chase  money  to  be  paid  by  February  5, 1896. 

"CHARLES  GREENBEm 
"CHARLES  J.  WEHR. 

"Witness:  P.  N.  Feldtman." 

This  was  not  only  the  written  ngrecment,  but  the  agree- 
ment as  testified  to  by  plaintiff  and  defendant  Wehr.  Appel- 
lant>  in  his  own  testimony,  says  he  was  to  purchase  the  prop* 
erty  with  defendant  Wehr  for  eight  hundred  and  fifty  dol- 
lars, and  "I  was  to  pay  one-half  and  Mr.  Wehr  the  other 
half."  The  court  found  "that  all  the  denials  and  all  the  alle- 
gations in  defendant  Greenberg's  answer  are  untrue,"  and 
the  appellant  specifics  with  much  particularity  many  thingg. 
in  the  answer  which  he  says  the  evidence  shows  to  be  true. 
TbMe  matteiB  so  specified  are  so  wholly  immaterial  that  it 
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would  serve  no  useful  puipoee  to  discuss  ihem  in  detail.  An 
example  or  two  will  soflBce.  Appellant's  counsel  says:  "The 
allegation  in  said  answer  'that  appellant  is  and  always  has 

been  a  blacksmith  by  trade'  is  true  The  allegation  in 

said  anwser  'that  appellant  would  notify  his  employer  at 

Vacaville'  is  true  The  allegation  in  said  answer  'that 

said  employer  owed  appellant  several  hundred  dollars  for 
wages'  is  troe.''  The  fact  that  ^pellant  is  a  blacksmith  by 
trade,  that  he  had  several  hundred  dollars  due  him  from  his 
employer  in  Vacaville,  while  probably  of  interest  to  himself, 
has  nothing  to  do  with  the  merits  of  the  case.  Counsel  should 
never  take  up  the  time  of  this  court  in  arguing  the  question 
of  the  insufficiency  of  the  evidence  to  sustain  any  finding  of 
fact  that  is  wholly  immateriaL  If  a  finding  is  materiai,  and 
counsel  in  good  faith  believes  the  evidence  insufficient  to  sus- 
tain it  and  points  out  its  materiality  and  the  respects  wherein 
it  is  claimed  that  the  evidence  is  insufficient,  we  will  always 
carefully  examine  it ;  but  counsel  should  not  devote  any  por- 
tion of  the  record  or  briefs  to  the  alleged  insullicieney  of  evi- 
dence at  to  wholly  immaterial  findings  As  to  the  portionB 
of  the  answer  which  were  materiial,  it  is  sufficient  to  say  the 
evidence  shows  it  to  be  untrue.  It  denied  the  sale,  the  deliv- 
ery, the  price  agreed  upon,  or  that  anything  was  due.  The 
findings  of  the  court  heretofore  discussed  show  that  these  de- 
nials were  not  true. 

The  remaining  portions  of  the  answer  consisted  of  state- 
ments and  matters  wholly  outside  the  issues,  except  the  at- 
tempt to  st-ate  fraud  by  plaintiff  in  stating  the  value  of  the 
saloon  to  be  eight  hundred  and  fifty  dollars,  and  that  appel- 
lant relied  upon  such  statements,  and  that  the  saloon  was 
worth  only  one  hundred  and  fifty  doUais.  It  is  sufiicient  to 
state  that  the  evidence  does  not  support  this  part  of  the  an- 
swer. Appellant  went  with  Wehr  several  times  and  examined 
the  saloon  before  he  agreed  to  purchase  it.  After  agreeing 
upon  the  price  he  says  he  would  have  paid  all  his  portion 
down  if  he  had  had  the  money. 

It  may  be,  and  probably  is,  tnie  that  appellant  made  a  bad 

bargain  and  agreed  to  pay  moie  for  the  property  than  it  was 
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worth.  But  he  should  have  considered  all  those  things  before 
he  signed  the  oontract  In  oases  of  fraud  and  misrepresenta- 
tion,  when  the  parties  axe  not  upon  an  equal  footing,  and 
where  an  actual  false  representation  has  been  made  upon 
which  the  innocent  party  relied  and  upon  which  he  had  the 
right  to  rely,  the  courts  will  afford  relief.  But  when  a  party 
makes  a  bad  bargain  with  his  eyes  open  or  buys  property  for 
which  he  has  no  use,  and  concerninc;  which  he  does  not 
attempt  to  inform  himself,  the  good  of  society  and  the  well* 
being  of  communities  will  be  much  better  subserved  by  leav- 
ing him  "to  repent  at  leisure."  If  the  courts  should  attempt 
to  act  as  guardians  for  all  parties  whose  ignorance  has  caused 
them  to  be  duped  and  to  make  bad  bargains,  it  would  be  nec- 
eesar^'  to  largely  increase  the  judicial  force  now  provided,  and 
it  would  make  all  transactions  uncertain  and  destroy  trade 
and  commerce. 

After  the  plaintiff  had  testified  as  to  making  the  sale  to  de* 
fendants  and  the  contract  of  sale,  he  was  asked:  "Did  thev 
say  what  relation  they  bore  toward  each  other,  if  any?"  The 
appellant's  objection  to  this  question  was  overruled,  and 
plaintiff  answered  that  they  said  they  "are  partners  together.'' 
The  question  was  proper.  Appellant  was  contending,  and 
now  contends,  that  a  delivery  to  defendant  Wehr  was  not  a 
delivery  to  him.  If  the  defendant  Wehr  was  stated  to  be  a 
partner  in  the  presence  of  or  by  appellant,  it  was  material, 
for  the  reason  that  a  delivery  to  one  partner  was  a  delivery 
to  both.  Plaintiff  was  allowed,  under  appellant's  objection, 
to  state  how  the  delivery  was  made.  As  appellant  claimed 
there  was  no  deliveiy,  it  certainly  was  competent  to  show  the 
acts  done  by  which  plaintiff  claimed  that  the  property  was 
delivered. 

There  is  no  merit  in  the  other  alleged  errors,  and  it  would 
be  useless  to  discuss  them. 
The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Smith,  C,  concurred. 

Fto  the  reasons  given  in  the  foregoing  opinion  the  judg- 
mant  and  order  are  affirmed. 

Henshaw,  J.,  Temple,  J.,  MoSMand,  J. 
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[8.  F.  No.  984.  DeiwrtiBait  Two.— Noraibtr  1,  1900.] 

J.  0.  GALINDO,  Reepondent,  v.  PATRICK  ROACH,  Ap- 

pellant. 

Costs — ^Amendment  of  Memorandum. — After  the  expiration  of  the 
time  limited  by  section  1033  of  the  Code  of  Civil  Procedure  for 
sor\-ing  and  filing  a  memorandum  of  costs,  an  amendment  of  such 
memorandum  cannot  be  had  so  as  to  insert  additional  items  of 
ditbunemeiit,  nor  can  a  judgment  for  such  additional  items  be  ren- 
dsnd,  is  the  abeoiee  of  a  showing  that  the  omission  was  excusable 
on  some  of  the  gnnmds  mentioned  in  section  47S  of  that  eode. 

Id.— IN81JBA17CB  ON  ATTACHED  Pbopebtt. — Expenditures  made  a 
sheriff  for  fire  Insurance  premiums  on  property  attaehed  are  not 
proper  items  ol  costs. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  Con- 
tra Costa  County,  from  an  order  allowing  an  amendment  of 
a  cost-bill|  and  from  an  order  taxing  costB.  Joseph  P.  Jones, 
Judge. 

The  facts  are  stated  in  the  opinion. 
R.  H.  Latimer,  for  Appellant. 
C.  Y.  Brown,  for  Respondent. 

GRAY,  C. — This  action  wa^  brought  to  recover  money  due 
for  rent  under  the  terms  of  a  lease.  A  verdict  was  returned 
and  a  judgment  was  entered  in  plaintiff's  favor  for  five  hun- 
dred dollars  and  oosts  on  the  twenty-first  day  of  January, 

1897.  A  cost-bill  was  filed  by  plaintiff  on  the  twenty-fifth 
day  of  the  same  month,  claiming  costs  in  an  aggregate 
amount  of  four  hundred  and  eleven  dollars  and  thirty-nine 
cents.  On  the  twentieth  day  of  February,  1897,  defendant's 
motion  to  tax  costs  came  regularly  on  for  hearing,  and  after 
the  taking  of  some  testimony  was  continued  to  the  24th  of 
the  same  month,  on  which  last  date,  after  taking  further  tes- 
timony, it  was  continued  to  the  following  day,  the  25th.  On 
said  twenty-fifth  day  of  February,  1897,  the  plaintiir  moved 
the  court  to  he  permitted  to  file  an  amendment  to  his  memo- 
randum of  costs  and  disbursements,  and  against  the  objection 
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and  exception  of  defendant  the  court  made  an  order  permit- 
ting the  plaintiff  to  file  an  amendment  to  the  cost-bill  consist- 
ing of  a  single  item  as  follows:  ^'Sheriff's  fees,  digging  and 
shipping  beets  to  sugar  factory,  two  hundred  and  forty-four 
dollars  and  five  cents."  This  amendment  was  duly  verified. 
After  taking  some  further  testimony  the  court  made  an  order 
tnxing  the  costs  at  six  hiindrod  and  sixty-five  dollars  and 
forty-four  cents,  which  sum  is  the  total  of  the  amounts 
claimed  in  both  the  original  costrbill  and  the  amendment 
thereto.  The  costs,  as  tax^,  are  included  in  the  judgment 
The  defendant  appeals  from  the  judgment,  from  the  order 
allowing  the  amendment  of  the  oost-biU,  and  from  the  order 
taxing  costs. 

The  plaintiff  was  entitled  to  recover  his  costs,  but  to  do  so 
it  was  incumbent  upon  him  to  comply  with  the  statute  and 

claim  his  costs  by  dclivorinu;  to  \ho  clerk  and  servinpj  a  mem- 
orandum thereof  within  five  days  after  the  verdict  or  notice 
of  decision  of  the  court.  (Code  Civ.  Proc,  sec.  1033.)  "And 
a  failure  to  claim  such  costs,  or  any  item  thereof,  in  the  man* 
ner  required  by  the  statute  is  deemed  to  be  a  waiver  of  such 
costs,  and  precludes  a  recovery  thereof."  (Hotchkiss  v. 
Smith,  108  Cal.  285;  Chapin  v.  Broder,  16  Cal.  403.)  "The 
omission  from  section  1033  of  the  Code  of  Civil  Procedure  of 
the  clause  in  section  610  of  the  practice  act,  which  provided 
that  a  failure  by  the  prevailing  party  to  file  his  memorandum 
of  costs  within  the  time  limited  should  be  deemed  a  waiver 
of  his  costs,  is  not  a  material  circumstance.  The  code  con- 
templates that  such  shall  be  the  result,  since  the  only  costs 
which  the  clerk  is  authorized  to  insert  are  those  claimed  and 
tflxed  or  ascertained,  in  the  manner  provided."  l/Hildell  v. 
Harrell,  71  Cal.  254,  261 ;  Code  Civ.  Proc,  sec.  1035.) 

Plaintiff  made  no  showing  for  relief  under  the  provisions 
of  section  473  of  the  Code  of  Civil  Procedure,  and  whether  or 
not  he  is  entitled  to  invoke  that  section  at  all  in  a  case  of  this 
kind,  it  is  clear  that  he  cannot  do  so  without  a  showing  that 
his  failure  to  daim  the  item  of  two  hundred  and  forty-four 
doUan  and  five  cents  within  the  time  allowed  by  law  was  ex- 
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ooflable  on  some  ground  mentioned  in  said  section.  (Daw  v, 

R088,  90  Cal.  562.) 

The  items  of  twenty-five  dollars  and  eighty  cents  paid  by 
the  sherifif  to  have  the  hay  attached  by  him  insured,  and  the 
one  dollar  and  thirty  cents  interest  thereon,  were  not  proper 
items  of  costs,  and  should  not  have  been  allowed  by  the  court. 
As  to  the  other  cosIb  contained  in  the  original  memorandum 
filed,  there  was  evidence  in  support  of  the  items  contested 
warrautiug  the  court  in  ordering  them  taxed  as  costs  in  the 
case. 

The  order  permittinpf  tho  filing  of  the  amendmont  to  the 
memorandum  of  oosts  should  be  leversed,  the  oider  taadng 
costs  should  be  modified  by  redueing  the  amount  of  the  oosts 
to  three  hundred  and  eighty-four  dollars  and  twenty-nine 

cents,  the  judgment  should  be  modified  to  correspond  there- 
with, and  as  thus  modified  the  judgment  and  order  taxing 
costs  should  stand  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opimon  the  order 
permitting  the  filing  of  the  amendment  to  the  memorandum 
of  costs  is  reversed,  the  order  taxing  costs  is  modified  by  re- 
ducing the  amount  of  the  costs  to  tliree  hundred  and  eighty- 
four  dollars  and  twenty-nine  cents,  the  judgment  is  modified 
to  correspond  therewith,  and  as  thus  modified  the  judgment 
and  order  taxing  costs  are  affirmed. 

Temple,  J.,  Henshaw^  J.,  McFarland,  J. 
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[S.  F.  No.  1467.   Department  Two.—NoTember  1,  1900.J 

PETER  J.  FBEIERMUTH,  Appellant,  v.  WINIFRED 

STEIGLEMAN,  Respondent. 

HoJii:sTEAD — MoBTCAGE  BY  WiFE  TO  HusBAND — EsToppEL. — Under  sec- 
tions 1242  and  1243  of  the  Civil  Code,  community  property  on 
whicSi  ft  iMniMtMid  hn  Imcb  deefaurad  maae/t  be  mortgage  by  Um 
wife  to  bar  buaband,  to  secure  an  indebtedncM  from  ber  to  bim, 
by  a  mortgage  in  wbidi  the  alone  joint.  Guch  a  mortgage  ia  void, 
even  in  tbe  banda  of  an  aeilgnee,  and  the  wife  ia  not  estopped  to 
deny  its  invalidity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  denying  a  new  triaL  LacaB 
F.  Smith,  Judge. 

The  facts  are  stated  in  tbe  opinion. 

Julius  Lee,  and  Frank  J.  Murphy,  for  Appellanl. 

Charles  B.  Younger,  and  Lindsay  A  CasBin,  for  Reepond- 
ent 

CHIPMAN,  C. — Foreclosure.  The  court  found  on  suf- 
ficient evidence  that  defendant  and  one  Jacob  Steigleman, 
for  many  years  prior  to  April  25,  1876,  and  thencefonvard 
were,  and  now  are,  husband  and  wife;  that  on  July  9,  1892,  . 
defendant  made  and  delivered  her  promissory  note  to  her 
husband,  and  to  secure  the  same  executed  at  the  same  time  a 
mortgage  on  certain  four  separate  tracts  of  land ;  that  long 
prior  thereto,  to  wit,  on  Apnl  25,  1876,  defendant  in  due 
form  of  law  executed  and  recorded  her  declaration  of  home- 
stead on  the  first  three  of  the  tracts  embraced  in  the  mort- 
gage, and  that  they  were  the  eonmiunity  property  of  the  hus- 
band and  wife;  that  defendant's  husband  did  not  join  in 
making  this  mortgajs^e  or  the  note;  that  on  December  10, 
1892,  Jacob  assigned  the  note  and  mortgage  to  plaintiff.  The 
court  made  a  decree  foreclosing  the  mortgaj2;e  as  to  the  fourth 
tract,  but  found  that  plainti£[  was  not  entitled  to  a  decree  of 
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foieoloeoie  as  to  the  first  three  tracts.  The  appeal  is  from  the 
jndgment  and  from  an  oider  denying  plaintiflTs  motion  for  a 
nefif  trial. 

The  sole  question  presented  is,  Did  the  mortgage  convey 
these  horaesteaded  lands  as  security  for  the  note? 

Section  158  of  the  Civil  Code  provides  that :  "Either  hus- 
band or  wife  may  enter  into  any  engagement  or  transaction 
with  the  other  .  .  .  .which  either  might  do  if  unmarried/' 
etc.  Undoubtedly,  the  wife  may  ordinarily  mortgage  her 
8q)arate  property  to  her  husband. 

It  has  been  held  that  although  the  wife  cannot  create  a 
lien  on  the  community  property  by  mortncjage,  yet  the  mort- 
gage is  not  void  in  the  extreme  sense;  and  if  the  husband 
afterward  dies  and  the  wife  inherits  the  property,  the  mort- 
gage becom^  a  lien  on  the  interest  thus  inherited  by  the 
wife,  subject  to  the  payment  of  the  debts  of  the  estate. 
(Parry  v.  Kelley,  52  Cal.  334.)  But  we  have  no  such  case 
here.  Where  the  community  property  is  impressed  with  the 
character  of  the  homestead,  it  cannot  be  conveyed  or  en- 
cumbered unless  the  instrument  by  which  this  is  attempted 
to  be  done  is  executed  by  both  husband  and  wife  (Giv.  Code, 
sec.  1242) ;  nor  can  the  homestead  be  abandoned  except  by 
'  a  declaration  of  abandonment  or  grant  thereof,  "executed  and 
acknowledged  by  the  husband  and  wife,  if  the  claimant  is 
married."  (Civ.  Code,  sec.  1243 ;  Gleaaon  v.  Spray,  81  Cal. 
217;  Beaton  v.  Reid,  111  Cal.  484;  In  re  Lamb,  95  Cal.  397; 
Swuriiy  Loan  etc,  Co,  v,  Kauffman,  108  Cal.  214;  Mareed 
Bank  V,  Rosenthal,  99  Gal.  39.)  Appellant  does  not  dis- 
pute the  correctness  of  the  construction  placed  upon  the 
statute  by  these  cases,  but  he  claims  that  they  all  relate  to 
conveyances  to  third  persons,  and  are  not  in  point  because 
this  was  the  case  of  the  wife  conveying  to  her  husband.  He 
invokes  the  maxim  of  the  common  law  found  in  section 
3532  of  the  CMl  Code:  "The  law  neither  does  nor  re- 
quires idle  acts."  BurkaH  v.  Burkeii,  78  Gal.  810,^  is  cited, 
where  the  court  held  that:  ''A  husband  can  make  a  valid 
conveyance  to  his  wife  of  his  separate  real  estate,  upon 
which  he  has  dedared  a  homestead  which  is  still  subsisting 
at  the  time  of  the  conveyance,  and  he  cannot  avoid  the 
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same  upon  the  ground  that  such  conveyance  was  without 
the  dgnatuie  and  acknowledgment  of  the  wife."  The  ques- 
tion here  is  not  whether  the  wife  has  an  interest  in  the  prop- 
erty which  she  may  convey  to  her  husband,  leaving  the 
property  impressed  with  the  homestead,  as  was  the  fact  in 
the  Rr '  kett  case,  but  the  contention  is  that  she  may  mort- 
gage the  homestead,  as  such,  to  her  husband  without  his 
joining,  because  it  would  be  an  idle  and  foolish  thing  for 
him  to  mortgage  to  himself,  and  hence  unnecessary  to  its  ya- 
lidity.  But  where  there  is  a  homestead  declared  on  the  com- 
munity property,  as  in  this  case,  the  law  says  that  the  home- 
stead can  neither  be  abandoned  nor  encumbered  nor  con- 
veyed, except  both  the  husband  and  wife  execute  and 
acknowledge  the  instrument  by  which  such  alienation  or  dis^ 
position  is  sought  to  be  accomplished.  It  is  not  a  question 
whether  the  law  is  to  be  held  to  require  a  vain  thing.  The 
law  forbids  the  transfer  of  the  homestead  to  anyone — to 
the  husband  or  any  other  person — except  it  be  done  as  pre- 
scribed by  statute.  The  purpoee  of  the  law  is  to  place  it  be- 
yond the  power  of  either  spouse,  acting  alone,  to  dsslaroy  the 
homestead  character  impressed  upon  the  real  estate  or  en- 
cumber it  in  any  way.  It  cannot  be  said  that  the  law  was 
substantially  complied  with,  or  that  the  husband  was  re-  . 
lieved  from  the  necessity  of  signing  the  mortgage  in  the 
present  case  because  he  was  the  mortgagee,  for  that  would 
still  violate  the  express  requirement  of  the  statute.  It  sim- 
ply results  that  the  homestead  declared  on  community  prop- 
erty cannot  be  mortgaged  by  the  wife  to  her  husband:  1. 
Because  she  cannot  alone  mortgage  it  to  him  or  anybody 
else;  and  2.  Because  the  husband  cannot  mortgage  to  him- 
self, and  tliorefore  hia  signing  the  mortgage  would  not  make 
it  any  the  less  illegal  Besides,  we  can  see  no  good  reason 
for  giving  the  construction  contended  for.  Why  should  the 
wife  be  permitted  to  mortgage  the  homestead  to  the  hus- 
band to  secure  money  loaned  her  by  him?  The  maxim 
of  the  law  relird  upon  is  interposed  to  supply  the  want  of 
execution  of  the  mortgage  by  the  husband.  But  as  the  hus- 
band oould  not  mortgage  to  himself,  how  can  we  make  this 
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mazim  accomplish  more  than  the  husband  could  have  done 
by  dgning  the  mortgage?   It  is  beyond  dispute  that  the 

wife  alone  could  not  have  mortgaged  to  the  plaintiff  in  this 
case  (assignee  of  her  husband).  Why  should  we  put  a  con- 
struction on  the  statute  that  would  make  an  exception  where 
she  mortgaged  to  her  husband?  It  would  impair  the  home- 
stead just  the  same  in  both  cases,  and  in  the  latter  case  would 
result  in  giving  the  husband  an  interest  in  it  greater  than 
the  wife,  and  would  make  it  possible  for  him  to  acquire  the 
entire  interest  by  foreclosure.  Construing  the  statute  strict- 
ly, the  mortgage  was  clearly  invalid,  and  to  give  the  statute 
the  very  free  construction  contended  for  would,  we  think,  do 
violence  to  the  spirit  of  the  law  as  well  as  to  its  letter. 

2.  It  18  contended  that  the  wife  is  estopped  from  deny- 
ing the  validity  of  the  mortgage.  (Citing  Tartar  v,  HaU,  3 
Cal.  263;  Dolbeer  v.  Livingston,  100  Cal.  617.)  There  is 
no  estoppel  here;  the  mortgage  was  absolutely  void.  Plain- 
tiff was  not  misled,  for  he  had  constructive,  if  not  actual,  no- 
tice of  the  homestead,  and  like  notice  also  that  the  mort- 
gage was  executed  by  the  wife  alone,  and  he  is  presumed  to 
have  known  that  the  law  forbade  the  making  of  the  mort- 
gage in  this  manner. 

The  judgment  and  order  should  be  affirmed. 

Gray,  0.,  and  Haynes,  0.,  concurred. 

For  the  reasons  giving  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aflSrmed. 

Temple,  J.,  Henshaw,  J.,  MoFarland,  J. 
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[S.  p.        1464.  Department  One.— November  2,  1900.] 

HANS  FRAHM  ei  al.,  AppeUants,     MARTIN  C.  WAL- 

TON  et  al.,  Respondents. 

iHJrHonoir — ^Monon  to  Dissoltb— DiBinssAL  or  Suit-— LumiTT  or 
SujMTUii  OouHSiL  Taak—Thm  ToluntMry  dismiaaal  of  an  injiuie> 
tkm  fiiit  by  the  pUdntiff,  pendlqg  a  motion  to  dmmAn  tbB  iiguno- 
tion  is  eqnirmlait  to  a  final  determination  that  the  injvnctioB 

was  improperly  granted  aa  respecta  the  liability  of  the  sure- 
ties on  the  undertaking  to  respond  in  damafjos  for  counsel  fees 
paid  by  the  defendant  to  bis  attorney  for  maicing  the  motion  to 
dissolve  the  injunction. 

Idu— Tub  of  pATiixifT  or  Coutysel  FEBt.— Wbother  the  counsel  feei 
were  paid  in  advance  of  the  services,  or  wore  not  paid  until  after 
the  action  was  dismissed,  is  immaterial. 

Id.— Aonos  mr  Iir juxonon  Bond— Fees  Paid  to  Dxbbolvx  Injttivctioii 

— Finding  Against  Evioencx. — In  the  action  on  the  injunction 
bond,  a  finding  that  the  plaintiffs  did  not  pay  any  money  to  their 
attorneys  to  procure  the  dissolution  of  the  injunction  is  not  sus- 
tained by  the  evidence,  wlicre  the  only  witness  was  a  plaintilT,  who 
tesiilied  directly  tliat  he  agreed  with  the  attorneys  that  they  wpre 
to  move  for  the  dissolution  of  the  injunction  for  a  fee  of  four  hun- 
dred dollars,  which  was  paid  to  them  before  Che  aetioB  was  hrought 
upon  the  hood,  and  tiiat  other  sums  were  paid  tw  the  aenrioee  of 
the  attoriMjB  In  defending  the  injunction  auit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Vogelsang  &  Biown,  for  Appelianti. 

Boyd  A  Fifieldy  for  Respondents. 

HARRISON,  J. — An  action  was  commenced' against  the 
plaintiffs  on  behalf  of  the  Abbey  Land  and  Improvement 
Company  et  al.  to  enjoin  them  from  doing  certain  acts,  and 
an  order  for  an  injunction  pendente  lite  having  been  made 
upon  condition  that  they  execute  an  undertaking  to  the 
plaintiffs  herein  in  the  sum  of  five  hundred  dollars,  the  de- 
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fendants  herein  executed  such  undertaking,  and  a  writ  of 
injunction  was  issued  and  served  upon  the  plaintiffa.  Sub- 
sequently the  defendantB — ^plaintiffs  herein — gave  notioe  of 
a  motion  to  dissolve  the  injunction,  and  on  May  21,  1896, 
brought  on  the  motion  before  the  court  for  hearing,  and 
after  reading  affidavits  in  support  thereof  the  motion  was 
submitted  to  the  court  for  its  decision.  Two  days  thereafter, 
before  any  decision  upon  the  motion,  plaintiff's  attorney 
filed  a  dismissal  of  the  action.  The  present  action  is  brought 
to  recover  damages  sustain^  by  reason  of  the  injunction, 
the  only  damages  claimed  being  those  arising  from  the  serv* 
ices  of  counsel  for  procuring  its  dissolution.  Judgment  was 
rendered  by  the  superior  court  in  favor  of  the  defendants, 
upon  the  grounds  found  as  facts  by  the  court  that  the  de- 
fendants did  not  employ  any  attorneys  or  pay  any  money  to 
procure  the  dissolution  of  the  injunction,  and  that  the  in- 
junction was  dissolved  by  reason  of  the  HiflTniaoal  of  the 
action  at  the  instance  of  the  plaintiflb.  A  motion  for  a  new 
trial  was  made  upon  the  grounds  that  the  evidence  was  in- 
sufficient to  sustain  the  decision  of  the  court,  and  from  an 
order  denying  that  motion,  as  well  as  from  the  judgment, 
the  plaintiffs  have  appealed. 

The  finding  of  the  court  that  the  plaintiffs  did  not  pay  any 
money  to  their  attorneys  to  procure  the  dissolution  of  the 
injunction  is  not  sustained  by  the  evidence.  The  only  wit- 
ness at  the  trial  was  the  plaintiff  Frahm,  and  he  testified  dis- 
tinctly that  he  made  an  agreement  with  the  attorneys  to 
move  for  the  dissolution  of  the  injunction  for  the  sum  of 
four  hundred  dollars,  and  that  he  had  paid  that  sum  to  them 
before  the  present  action  was  brought  Whether  the  money 
was  paid  in  advance  of  the  services  or  not  until  after  the. 
action  had  been  dismissed  was  immaterial.  This  testimony 
of  the  plaintiff  was  not  impaired  by  the  fact  that  he  had 
previously  employed  the  same  attorneys  to  defend  him  in 
the  suit,  or  that  the  receipts  given  by  them  did  not  specify 
the  particular  object  for  which  the  payment  was  made. 

The  respondents'  objections  to  the  sufiicieni^  of  the  specifi- 
cations in  this  respect  are  not  well  taken.  The  '^mrticulan^ 
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in  which  the  evidence  is  alleged  to  be  insufficient  are  speci- 
fied with  sufficient  clearness  to  point  out  the  grounds  upon 
which  the  appellants  rely,  and  to  enable  the  req>ondentB, 
9»  well  as  the  court,  to  cause  the  statement  to  properly  pre- 
sent snch  evidence  as  is  pertinent  to  those  grounds.  A  state- 
ment that  the  evidence  "fails  to  show"  a  particular  probative 
fact  essential  to  the  judgment  is  substantially  the  same  as 
saying  that  it  is  "insufficient  to  sustain"  that  fact. 

Neither  does  the  evidence  sustain  the  contention  of  the 
respondents  that  the  money  was  paid  to  the  attorneys  for 

services  rendered  by  them  generally  for  defending  the  suit, 
and  not  for  the  purpose  of  procuring  a  dissolution  of  the 
injunction.  Frahm  testified,  and  there  was  no  contradictory 
evidence,  that  it  was  specifically  agreed^  before  the  motion 
for  a  dissolution  was  made,  that  the  attorneys  should  be 
paid  four  hundred  dollars  for  their  services  upon  that  mo- 
tion, and  also  that  he  paid  them  other  moneys  for  the  other 
services  rendered  in  defending  the  suit. 

It  is  further  contended  by  the  respondents  that  there  can 
be  no  recovery  upon  the  undertaking,  for  the  reason  that, 
as  the  plaintiffs  filed  a  dismissal  of  the  action  before  any  de- 
cision had  been  made  upon  the  motion  to  dissolve  the  in- 
junction, It  was  therefore  never  decided  by  the  court  that 
the  plaintiffs  in  that  action  were  not  entitled  to  the  injunc- 
tion. It  was  held  in  Bowling  v,  Polack,  18  Cal.  625,  that  a 
dismissal  of  the  action  in  which  the  injunction  was  issued 
amounted  to  a  determination  by  the  court  that  the  injunc- 
tion had  been  improperly  granted.  The  dismissal  in  that 
case  was  for  want  of  prosecution,  and  the  court  held  that 
such  dismissal  had  the  same  effect  as  would  have  resulted 
from  a  judgment  upon  the  merits,  saying :  ^'Looking  at  the 
matter  in  the  light  of  principle,  it  would  seem  that  the  fail- 
ure of  the  plaintiff  to  prosecute  his  suit  should  be  regarded 

a  concession  of  his  inability  to  maintain  it.  The  issues 
are  not  actually  examined  and  passed  upon  but  by  his  failure 
to  appear  he  virtually  confesses  that  the  result  of  a  trial 
would  be  to  find  them  against  him."  In  Asevado  v.  Orr, 
100  Cal.  299,  we  said:   ''The  voluntary  dismissal  of  (he 
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action  by  the  plaintiffs  had  the  same  effect  as  a  (iedsion  of 
the  court  that  they  were  not  entitled  to  the  injunction. 

The  respondents  do  not  content  that  the  judgment  en- 
tered upon  such  dismissal  is  not  as  effective  a  determination 
of  the  action  as  would  be  a  judgment  rendered  upon  the 
merits  after  a  contested  trial,  but  they  urge  that  the  defend- 
ants in  the  injunction  suit  cannot  recoyer  counsel  fees  as  a 
part  of  the  damage  sustained  by  reason  of  the  injunction, 
unless  it  is  shown  that  the  injunction  was  dissolved  by  reason 
of  the  services  of  such  counsel,  and  that  such  damages  are 
not  recoverable  when  an  injunction  falls  by  reason  of  the 
plaintiffs'  dismissal  of  the  action.  As  the  voluntary  dis- 
missal of  the  action  by  the  plaintiffs  was  an  admission  by 
them  that  they  were  unable  to  maintain  their  action,  and 
therefore  that  they  were  not  entitled  to  the  injunction,  it 
must  follow  that,  by  the  terms  of  the  undertaking,  the  de- 
fendants are  entitled  to  recover  from  the  sureties  w^hatever 
damage  they  sustained  "by  reason  of  the  injunction."  Inas- 
much as  counsel  fees  incurred  by  the  defendants  for  the  pur- 
pose of  securing  a  dissolution  of  the  injunction  are  reoog- 
nized  as  a  portion  of  the  damage  covered  by  the  undertaking, 
the  plaintiffs  cannot,  by  their  voluntary  dismissal  of  the  ac- 
tion, take  from  the  defendants  their  right  to  recover  for  such 
<jounsel  fees  after  they  have  been  once  incurred,  any  more 
than  could  they  in  that  manner  take  away  their  right  to 
recover  whatever  other  damagss  they  might  have  sustained 
by  reason  of  the  injunction.  If  upon  the  argument  of  the 
motion  for  its  dissolution  the  plaintiffs  became  convinced 
that  the  motion  ought  to  be  granted,  they  could  not  deprive 
the  defendants  of  their  right  to  compensation  for  the  counsel 
fees  incurred  by  them,  by  rushing  to  the  clerk's  office  and 
dismissing  the  action  before  the  court  could  make  its  order 
upon  the  motion.  In  Lanphere  v.  Olover,  60  JU.  App.  664, 
the  defendant  gave  notice  of  a  motion  to  dissolve  the  in- 
junction, but  before  it  could  be  heard  the  plaintiff  dismissed 
the  action.  The  court  held  that  the  defendant  was  entitled 
to  recover  the  fee  of  his  counsel  as  a  part  of  his  damages, 
saying:  "Whether  the  court  was  induced  to  dissolve  the 
injunction  by  what  the  appellee  did,  or  by  the  consent  of 
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other  parties,  would  seem  not  to  affect  the  right  of  the  ap- 
pellee, provided  that  he  actually  sustained  some  damage 
which  upon  dissolution  upon  his  own  motion  would  prop- 
erly come  within  an  award  in  his  favor.  Now,  the  notice 
of  a  motion  and  attendance  upon  the  court  would  be  sen  ices 
of  the  counsel  to  be  considered  in  an  award  of  damages  in 
case  the  dissolution  had  been  upon  his  motion,  and  there- 
fore we  think  they  were  properly  considered  in  this  case." 
(See,  also,  WaUace  v,  York,  46  Iowa,  81.)  The  meaning  of 
the  expression  in  Curtiss  v.  Baehmann,  110  Cal.  438,  "An 
unsucoes.sful  motion  to  dissolve  an  injunction  does  not  au- 
thorize a  recoverj^  for  the  expense  of  counsel  fees  in  making 
the  motion,''  cited  by  the  counsel  for  the  respondents,  is 
shown  by  the  cases  therein  referred  to,  in  which  the  motion 
had  been  denied  in  express  terms.  The  rule  there  stated  is 
not  to  be  construed  as  applicable  when  the  motion  fails  of 
success  by  reason  of  the  plaintiff's  act  in  preventing  a  de- 
termination of  its  merits.  In  Andreivs  v.  Olcnville  Woolen 
Co.,  50  N.  Y.  282,  after  a  motion  to  dissolve  the  injunction 
had  been  made,  the  court  declined  to  hear  it  until  the  final 
hearing  upon  the  merits,  and  then  dismissed  the  complaint 
It  was  held  that  the  defendant  could  recover  for  the  serv- 
ices of  his  counsel  on  that  motion,  the  court  saying:  ^'His 
motion  did  not  fail  through  any  fault  on  his  part  or  any  de- 
fect in  the  merits  of  his  case."  This  case  was  cited  in  Curtiss 
V,  Bachmann,  aupra,  as  one  of  the  exceptions  to  the  rule  that 
the  motion  must  he  successful  in  order  to  entitie  the  party 
to  a  recovery.  The  rule  must  be  the  same  when,  after  the 
court  has  suspoided  its  decision,  the  plaintiff  causes  the  ac- 
tion to  be  dismissed  before  any  dedrion  is  made.  He  can 
have  no  greater  rights  by  his  voluntary  dismissal  than  would 
follow  a  dismissal  against  his  will. 
The  judgment  and  order  are  reversed. 

Garoutte,  J.^  and  Van  Dykoi  J.,  concurred. 
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[8.  F.  No.  1S23.  Department  TW— November  S,  1000.) 

D.  G.  KENT  and  G.  M.  BRUCE,  Appellants,  v.  SAN  FRAN- 
aSOO  SAVINGS  UNION,  B«8pondont 

0a8b— Duty  or  Lowkb  Ooubt. — ^The  deduon  ox  this  court  upon 
questions  of  law,  in  afltonlng  upon  appeal  an  order  granting  a  new 

trial,  is  the  law  of  the  case;  and  it  is  the  duty  of  the  lower  court 
not  to  depart  irom  the  decision  of  this  court  upon  the  mew  trial. 

iD^Nkw  TkiAii  nr  Fobeclosubi — Mamhauwo  Secdbiths — Sale  or 
PoBCHAaBD  LAin>— BslOB  Aa  TO  FowBB^— Upon  aBmiafioo  of  an 
order  granting  a  new  trial  of  a  foredoeure  auit,  a  dediion  upon 
appeal  that  a  decree  in  fayor  of  the  plaintiff,  who,  aa  a  vendor  of 
land,  holds  the  title  as  aeenrity  lor  the  purchase  money  of  land 
sold,  foreclosing  only  a  lien  upon  other  lands  held  by  him  as  col- 
lateral security  for  the  purchase  money,  was  erroneous  as  against 
the  holder  of  a  subsequent  deed  of  trust  of  such  other  lands,  and 
that  the  purchased  land  should  be  first  sold,  before  the  sale  of 
the  other  lands,  is  the  law  of  the  case,  which  it  is  the  duty  of  the 
court  to  onforoe  upon  the  new  trial;  and  St  it  error  to  dedde  that 
the  court  had  no  power  to  order  raeb  sale,  by  reason  of  the  finaWy 
of  the  former  Judgment  as  a  bar  thereto. 

in. — Power  of  Court — Relief  Consistent  With  Facts  .\m  k<.i  d— 
Pleadino — Original  Compl.aint — Pbayeb. — The  court  had  power 
where  the  original  compiaint  was  answered  by  the  purchaser  as 
well  as  by  the  subsequent  lienholder,  to  grant  any  relief  consistent 
with  the  facts  alleged  and  embraced  within  the  issues.  It  had 
power  to  order  that  the  purchased  lands  be  first  sold  as  against  the 
subsequent  lienholder,  under  the  original  complaint,  where  it  stated 
all  the  facts  of  the  case,  and  set  forth  the  contract  of  sale,  contain- 
ing a  description  oi  tne  property  sold,  as  well  as  of  the  other  lands, 
and  asked  not  only  for  the  foreclosure  of  the  lien  upon  the  other 
lands,  but  "for  such  other  and  further  orders,  judgments,  and 
decrees  as  may  be  equitable/' 

Id. — ^Amended  Complaint — Foreclosure  of  Vendor's  Security — Stip- 
ulation as  to  Answer  of  Purchaser— Judgment-eoll. — Where 
an  amended  complaint  was  filed,  expressly  seeking  a  foreclosure 
of  the  vendor's  security  held  by  reservation  of  the  title  of  the  prop- 
erty sold,  and  seeking  a  first  sale  thereof,  a  stipulation  made  be- 
tween the  attomeyi  for  the  plaintiff  and  the  attorney  for  the  pnr- 
ehaser,  that  the  answer  of  the  latter  "now  on  file  to  plaintiff's 
amended  complaint  be  his  answer  to  said  amended  complaint,  when 
amende  !  herein>>efora  spedfled,"  and  entered  upon  the  minutes 
OXXX.  Cal.— £• 
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of  the  court,  is  binding  and  is  part  of  tho  judgment^roli,  and 
proves  an  answer  of  the  purehaser  to  the  ani«ided  complaint. 

Id. — Construction  or  Finding — Filing  of  Plkciiaser's  Answer. — A 
finding  that  the  purchaser  "appeared  and  filed  an  answer  in  this 
action"  most  be  presumed  oorreet,  and  to  refer  to  the  amended 
complaint,  upon  which  the  court  was  acting. 

lo. — Statute  of  Limitations — New  Cause  of  Action  .not  Stated. — 
The  amended  complaint  did  not  bring  in  new  parties  or  state  a 
new  cause  of  action;  and  the  cause  of  action  in  the  original  com- 
plaint not  being  barred  by  the  statute  of  limitations,  it  cannot  ap- 
ply to  the  amended  complaint. 

lo. — Waivek  of  Vendor's  Lien — Title  Held  a8  Security — Lien  Upon 
Other  Lands — Judgment  Upon  Foreclosure. — The  title  held  by 
the  vendor  ia  trust  for  the  porcliaair,  as  seeori^  for  the  unpaid 
purchase  mon^,  was  not  waived  by  the  taking  of  collateral  seeuritj 
upon  other  lands,  nor  by  the  original  judgment  foredosing  the  lien 
only  upon  the  other  lands,  which  was  set  aside  by  the  order  grant- 
ing  a  new  trial.  The  vendor  did  not,  by  so  doing,  evince  a  deter- 
niin;ition  to  avmIvo  tlio  title  held  as  sertirity;  nor  did  he  put  himself 
i:\  such  a  condition  that  it  would  be  inequit^ible  upon  the  new  trial 
to  enforce  the  vendor's  security,  which  was  ordered  to  be  first  en- 
forced in  the  decision  upon  appeal. 

iDii— New  Trial  Granted  Upon  Motion  of  LiENnoLOEn— FwALrrr  of 
Judgment  as  to  Pi  kchaser — Power  of  Court. — ^The  fact  that 
the  new  trial  was  granted  upon  motion  of  the  subsoc^uent  lien- 
holder  only,  and  that  the  purchaser  did  not  move  for  a  new  trial, 
or  appeal  from  the  judgment,  and  that  it  was  final  aa  to  him,  can- 
not deprive  the  court  of  power  to  correct  the  error  made  in  tlie 
former  decree,  even  though  such  correction  may  incidentaUy  af- 
fect the  purchaser, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial.  E. 
W.  Risley,  Judge. 

The  facts  are  stated  in  the  opinioiL 

John  Reynolds,  for  Appellants. 

H.  C.  Campbell,  and  George  A.  Nonne,  for  Respondent. 

COOPER,  0.— This  appeal  is  from  a  final  judgment 

for  ro:=poiKlont  and  from  an  order  denying  plaintiffs'  motion 
for  a  IK  w  trial.  The  facts,  as  admitted,  and  as  shown  by  the 
findings,  are  substantially  as  follows: 
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On  the  twelfth  day  of  April,  1888,  the  plaintiffs,  being  the 
owners  of  certain  real  estate  in  Oakland,  Alameda  county, 
joade  a  written  contract  with  one  Williams,  by  which  they 
4igreed  to  sell  him  said  real  estate  for  the  sum  of  twenty-two 
thousand  five  hundred  dollar?,  for  which  Williams  gave  them 
iiis  promissory  note,  payable  on  or  before  April  12, 1891,  and 
plaintiffs  agreed  to  give  to  said  Williams  a  conveyance  of 
^aid  property  upon  the  payment  in  full  of  said  note.  The 
time  for  the  payment  of  said  note  was  afterward  extended  by 
plaintiffs  to  October  12,  1891.  The  said  written  contract 
'Contains  this  clause:  "The  said  party  of  the  second  part 
[Williams]  agrees  to  deposit  with  the  First  National  Bank 
-of  Oakland,  California,  a  deed  in  escrow  in  favor  of  said 
parties  of  the  first  part,  of  an  undivided  one-quarter  interest 
in  seventeen  hundred  and  thirty  acres,  covering  the  greater 
fportions  of  sections  21,  28,  and  38,  in  township  13  south, 
range  28  east,  in  Fresno  county  California,  and  apply  the 
4»rooeeds  of  all  sales  of  said  land  to  the  payment  of  said 
promissory  note."  Williams  paid  five  hundred  dollars  upon 
said  note,  and  by  agreement  of  the  parties  went  into  pos- 
session of  the  Oakland  property,  agreeing  to  pay  for  the  use 
•of  the  same  sixty  dollars  per  month  until  the  note  should  be 
paid.  He  afterward  failed  to  pay  any  other  portion  of  the 
jiote  and  became  insolvent.  The  said  written  contract  was 
vreoorded  in  Fresno  county,  and  the  deed  which  Williams 
.agreed  to  execute  was  executed  and  deposited  with  the  said 
First  National  Bank,  and  was  afterward  delivered  by  said 
•bank  to  plaintifb. 

After  the  recording  of  said  contract,  but  before  the  record- 
ing of  said  deed,  and  on  the  tenth  day  of  January,  1889, 
vibe  said  Williams,  with  others,  borrowed  from  the  respond* 
ent,  the  San  Francisco  Savings  Union,  the  sum  of  sixteen 
thousand  dollars,  and  as  security  therefor  executed  to  said 
-aavings  union  a  deed  of  trust  upon  certain  specilicaiiy  de- 
-scribed  lands  in  Fresno  county  which  are  claimed  by  plain- 
>tififo  to  be  a  part  of  the  lands  agreed  to  be  conveyed  to  them 
«m  said  contract  between  them  and  Williams. 

In  January,  1893,  the  plaintiffs  commenced  this  action  to 
-enforce  a  lien  upon  the  lands  in  Fresno  county  for  the  pay- 
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ment  of  the  said  note,  without  any  offer  to  first  enforoe  any 

lien  which  they  have  upon  the  Oakland  property. 

The  prayer  of  the  complaint  was  for  a  sale  of  the  Fresno 
property,  and  the  application  of  the  prooeeda  of  the  sale  to 
the  payment  of  the  note  so  made  by  WiUiama  to  plaintiff. 
The  summons  followed  the  complaint  as  to  the  nature  of  the 

action  and  the  relief  demanded.  The  action  wixs  against 
Williams,  and  respondent  San  Francisco  Savings  Union,  and 
others.  Judgment  was  rendered  for  plaintiffs  for  a  sale  of 
the  Fresno  lands  as  prayed  for  in  the  complaint.  The  San 
Francisco  Savings  Union,  which  will  hereafter  be  designated 
as  respondent,  made  a  motion  for  a  new  trial,  which  was 
granted.  From  the  order  granting  the  new  trial  the  plaintiffs 
appealed  to  this  court,  and  the  order  was  aflirraed.  (Kent  v. 
Williams,  114  Cal.  637.)  This  court  aflfirmed  the  order  upon 
the  ground  that  the  plaintiffs  had  a  lien  upon  the  Oakland 
property  and  also  upon  the  Fresno  property,  and  the  respond- 
ent had  a  subsequent  lien,  upon  the  Fresno  property  only; 
and  having  such  subsequent  lien  it  had  the  right  to  have  the 
plaintiffs  resort  first  to  the  Oakland  property,  upon  which 
they  held  tlie  exclusive  lien.  In  the  opinion  it  is  said:  "There- 
fore, in  the  case  at  bar,  the  lien  which  the  plaintiffs  reserved 
on  the  property  in  Oakland  was  not  waived  by  taking  the 
collateral  security  on  the  land  in  Fresno ;  and  the  respondent 
had  the  clear  right  to  demand  that  the  plaintiffs  should  first 
proceed  upon  their  security  on  said  Oakland  property."  The 
decision  has  become  the  law  of  the  case,  so  far  as  the  ques- 
tions therein  decidc^l.  Upon  the  case  being  remanded  to  the 
court  below  plaintiffs  amended  their  complaint,  and  asked 
in  the  prayer  thereof  that  the  court  might  adjudge  and  find 
the  amount  due  to  plaintiffiB,  and  that  the  Oakland  property 
be  sold  first,  and  if  the  proceeds  should  not  be  sufficient  to 
pay  the  plaintififs  the  amount  due  them,  then,  upon  a  report 
of  the  deficiency,  that  the  lands  in  Fresno  be  sold  to  satisfy 
such  deficiency.  The  amended  complaint  was  filed  in  April, 
1897.  No  summons  was  issued  upon  the  amended  com- 
plainty  and  the  court  found  that  it  was  never  served  upon  da* 
f endant  Williams* 
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Upon  thid  new  trial  the  court  below  held  that  the  original 
complaint  was  not  filed  for  the  purpose  of  foreclosing  the 
plaintiffs'  lien  upon  the  Oakland  property,  and  that,  as  the 
first  judgment  had  become  final  as  to  Williams,  the  court  did 
not  have  the  power  to  make  a  dilFerent  decree  and  order  the 
Oakland  property  sold  first.  In  this  we  think  the  court  erred. 
The  main  contention  of  the  respondent  on  the  former  ap- 
peal was  that  the  decree  should  have  provided  first  for  a  sale 
of  the  property  upon  which  it  had  no  lien,  but  upon  which 
plaintiff  had  a  lien,  so  that  respondent  might  have  the  full 
benefit  of  all  the  security  held  botli  by  it  and  by  plaintiffs. 
This  court  adopted  the  view  for  which  rc.-^i)ondent  contended, 
and  affirmed  the  order  of  the  lower  court  granting  a  new 
trial.  It  was  evidently  intended  that  upon  the  new  trial  the 
court  would  proceed  to  make  its  decree  in  accordance  with 
the  law  as  laid  down  by  this  court  But  upon  the  new  trial 
the  respondent  contended,  and,  it  seems,  convinced  the  court 
below,  that  no  decree  could  be  made  directing  a  sale  of  the 
property  in  Oakland^  for  the  reason  that  such  relief  was  not 
prayed  for  in  the  original  complaint,  and  the  original  judg- 
ment had  become  final.  It  seems  that  respondent,  after  con- 
tending for  a  decree  in  a  certain  form,  and  obtaining  a  new 
trial  upon  the  theory  that  the  decree  should  have  been  as  con- 
tended for  by  it,  finally  concluded  on  the  new  trial  that  it 
did  not  want  such  decree.  It  is  really  attempting  to  blow  hot 
and  cold  at  the  same  time.  The  original  complaint  con- 
tained a  statement  of  all  the  facts  connected  with  the  trans- 
action. It  described  the  Oakland  property  and  the  Fresno 
property.  It  set  forth  the  note  and  claimed  the  amount  due 
upon  it  for  the  purchase  price  of  the  property  in  Oakland. 
And  while  it  asked  for  a  foreclosure  of  the  mortgage  and  a 
sale  of  the  premises  in  Fresno  county,  it  also  asked  ''for  such 
other  and  further  orders,  judgments  and  decrees  as  may  be 
equitable  and  just"  Respondent,  by  its  answer,  claimed  that 
as  to  it,  it  would  be  equitable  and  just  to  have  the  decree 
provide  first  for  a  sale  of  the  Oakland  property.  The  court 
held  that  it  was  entitled  to  such  decree,  and  now  it  is  here, 
claiming  that  the  court  had  no  power  to  make  such  decree. 
It  is  not  necessary  to  decide  whether  or  not  it  was  incumbent 
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upon  the  plaintiffs  to  amend  their  complaint  or  to  have- 
served  Williams  with  the  amendment.  He  had  appeared  Id 
the  action,  and  had  not  denied  any  allegations  of  the  com- 
plaint, but  pleaded  that  since  the  making  of  the  note  he  had 
been  adjudged  insolvent.  Where  a  defendant  appears  and 
answers  the  court  may  grant  any  relief  consistent  with  the^ 
facts  alle<zod  in  the  complaint  and  embraced  within  the  is- 
sues. (Code  Civ.  Proc.,  sec  680;  Gimmy  v,  Oimmy,  22  OaL. 
688 ;  Ownming$  v.  Owmminfft,  75  Cal.  484.)  But,  aside  from^ 
this,  we  think  the  record  shows  that  Williams  answered  the- 
amended  complaint.  In  a  minute  order  of  April  7, 1897,  a» 
to  certain  amendments  to  pk-adin^,  after  reciting  certain 
proceedings,  appears  the  following:  "Attorneys  for  plain- 
tiffs and  said  attorney  for  W.  M.  Williams  now  stipulate  that 
the  answer  of  W.  M.  Williams  now  in  file  to  plaintiffs^ 
amended  complaint  be  his  answer  to  said  amended  com- 
plaint when  amended  as  hereinbefore  specified."  This  stip* 
ulation  became  a  part  of  the  pleadings  and  was  properly  at- 
tached to  the  judgment-roll.  (Code  Civ.  Proc,  sec.  670.) 
This  entry  in  the  minutes  of  the  court  was  binding.  (Cod(> 
Civ.  Proc,  sec.  283;  Merritt  v.  Wilcox,  62  Cal.  240.)  The 
findings  state :  "The  said  Williams  appeared  and  filed  an 
answer  in  this  action.^'  We  must  presume  this  finding  to  be 
correct  and  to  refer  to  the  amended  complaint  upon  which 
the  court  was  then  acting.  The  cause  of  action  is  not  barred 
by  the  statutes  of  limitation,  as  the  complaint  was  filed 
within  than  two  years  after  the  note  became  due.  The 
amendment  did  not  bring  in  new  parties  or  state  a  new  cause 
of  action.  It  is  contended  that  by  asking  for  and  procuring: 
a  judgment  for  the  sale  of  the  Fresno  lands  the  plaintifis- 
waived  their  lien  upon  the  Oakland  lands,  and  many  cases* 
are  cited.  An  examination  shows  that  they  were  nearly  all 
cases  for  the  foreclosure  of  mort pipes  where  the  mortgagor 
had  proceeded  to  foreclose  ui>on  and  against  a  part  only  of 
the  security.  The  law  is  correctly  laid  down  in  the  cases  ap* 
phcable  to  the  facts  therein,  as  the  code  expressly  says  there- 
can  be  but  one  action  for  the  foreclosure  of  a  mortgage;  hut 
the  authorities  do  not  apply  to  the  facts  of  this  case.  Hm 
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the  plainti£fo  took  a  conveyance  of  the  Fresno  lands  as  ad- 
ditional aeonrity,  and  this  conveyance  was  intended  as  a 

mortgage.  But  they  had  as  security  the  land  they  had  agreed 
the  convey,  the  title  remaining  in  them.  This  title  they  held 
as  security  for  the  unpaid  purchase  money  and  as  trustee  for 
Williams.  (2  Warvelle  on  Vendors,  722;  Woodard  v.  Hen- 
negan,  128  CaL  293;  CampbeU  v.  Freeman,  99  Cal.  547.) 
The  authorities  generally  hold  that  to  constitate  a  waiver  of 
the  vendor's  lien  there  must  he  some  act  or  omission  hy  the 
vendor  showing  an  intention  on  his  j^art  to  waive  the  lien. 
(Selna  v.  Selna,  125  Cal.  361.)  In  the  case  last  cited  the 
test  as  to  whether  or  not  there  has  been  a  waiver  is  said  to  be : 
"Has  the  vendor,  by  such  or  such  an  act  or  omission,  so 
placed  his  rights  in  relation  to  the  lands  sold,  or  to  the  vendee, 
that  it  woold  be  ine(}mtable  to  sustain  this  right  in  his  favor, 
or  has  his  act  been  such  that  it  shows  a  determination  not  to 
rely  upon  his  lien?" 

We  do  not  think,  applying  this  test,  that  plaintiffs  have 
waived  their  lien  upon  any  of  the  lands  in  either  place.  They 
brought  suit  to  f  oredoee  upon  the  Fresno  lands,  evidently  be- 
lieving that  the  title  still  remained  in  them  to  the  Oakland 
lands,  and  that  it  was  not  necessary  to  include  them.  Re- 
spondent contended  that  the  court,  as  a  court  of  equity, 
should  protect  it.  hy  requiring  plaintiffs  first  to  exhaust  the 
security  upon  which  respondent  had  no  lien.  This  should  be 
done,  and  the  decree  should  so  provide.  This  course  will  give 
to  plaintiffs  all  the  security  it  had  when  it  took  the  note.  It 
will  deprive  respondent  of  no  security  upon  which  it  acquired 
a  prior  lien.  It  is  said  by  respondent  that  the  decree  for  the 
sale  of  the  Fresno  property  was  and  is  a  final  decree,  and 
that  while  it  stands  the  court  can  make  no  further  decree  re- 
garding it.  If  such  is  the  case,  the  order  granting  respondent 
a  new  trial  must  go  for  naught.  But  the  very  object  of  re- 
spondent's motion  for  a  new  trial  was  to  be  relieved  of  the 
judgment  and  decree  directing  the  sale  of  the  Fresno  prop- 
erty alone.  The  new  trial  was  granted  for  the  reason  that  the 
court  had  erred  in  concluding  and  directing  a  sale  of  the 
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Frasno  property,  regardless  of  the  equities  of  the  respondent 
This  new  trial  was  granted  for  the  porpoee  of  awarding  to  re- 
spondent a  correct  deoree  which  shoald  direct  the  order  in 

which  the  property  was  to  be  sold.  The  judgment  as  to  all 
parties,  other  than  respondent,  became  final  as  to  them  in 
the  sense  that  they  could  not  further  contest  it.  But  as  the 
new  trial  was  granted  on  the  motion  of  one  party  only,  the 
court  had  the  power  to  correct  the  error  that  had  been  made 
in  the  former  deoree  even  if  sach  correction  in  some  way  in- , 
ddentally  affected  other  parties  to  the  suit.  It  would  be  a 
strange  doctrine  if  a  court,  in  an  action  against  several  de- 
fendants, ma<lo  a  decree  doing  injustice  to  one  of  them,  and, 
on  application  of  the  one  alone  granted  a  new  trial,  should 
then  be  powerless  to  grant  any  relief  at  all  as  to  the  one,  or 
to  modify  its  decree  so  as  to  make  it  what  it  should  have  been 
in  the  first  place.  The  respondent's  position  is  that  the  court 
in  the  first  decree  granted  more  relief  than  it  should  have 
done  as  to  respondent,  and  that,  since  granting  respondent  a 
new  trial,  the  court  can  grant  no  relief  against  it,  for  the 
reason  that  the  other  defendants  did  not  make  any  motion 
for  a  new  trial  nor  appeal  from  the  judgment  In  Pf^Uf  v. 
Wade,  69  Gal.  188,  a  judgment  was  rendered  originally 
against  Judson  and  Wade.  Judson  alone  appealed  from  the 
first  judgment,  and  it  wa-  reversed.  I'pon  the  retrial  it  seems 
Wade,  who  had  not  repealed  from  the  original  judgment,  waa 
allowed  to  participate.  In  the  opinion  it  is  said:  "It  is  con- 
tended by  appellant  Judson  that,  as  Wade  never  appealed 
from  the  original  judgment  entered  in  thiB  cauae,  the  reversal 
thereof  did  not  apply  ' to  him,  and»  as  a  consequence,  that  he 
had  no  right  to  participate  in  the  last  trial.  The  answer  to 
the  position  is  that  this  court  reversed  the  judgment  of  the 
court  below,  and  that  thereupon,  on  motion  of  counsel  for 
Bliss,  the  assignor  of  Judson,  the  judgment  of  the  court  be* 
low  was  vacated  and  set  aside.  This  action  having  been 
brought  about  by  Bliss,  he  and  his  assignee  are  not  in  a  posi- 
tion to  question  its  regularity.'^ 

The  description  contained  in  the  deed  made  by  WiUiams 
to  plaintiffs  need  not  be  discussed.  There  is  nothing  said 
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about  it  in  the  findings,  nor  about  the  deed,  except  that  it  was 
intended  as  a  mortgage  and  as  collateral  security,  and  the 
conclusions  of  law  do  not  show  that  it  was  in  any  way  con- 
sidered by  the  court  in  ordering  judgment  for  defendant. 

It  follows  that  the  judgment  and  order  should  be  reversed. 

Chipinan,  C,  and  Gray  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Temple,  J.,  Henshaw,  J.,  MoFarland,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1676.  Department  Two.-— Koveinlier  8,  1900.] 

JULIA  SCOTT  O'BRIEN,  Respondent,  v.  MICHAEL 

O'BRIEN,  Appellant. 

Dnroicr— JuDCMEKT  Dissoltinq  Mabuagk — SuiaiQUKirr  Order  worn 
ALiMoifT. — Wliere  a  final  decree  is  entered  in  an  action  of  divorce 

dissolving  the  marriage,  in  which  no  mention  is  made  of  counsel 
fees  or  alimony,  the  trial  court  is  without  jurisdiction  to  •ubse' 
quentlj  make  an  order  granting  alimonjr  or  counsel  fees 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion. 

Beatty  ft  Beatty,  and  Beatty  &  Sanderson,  for  Apx^ellant. 

Henley  &  Costello,  for  Respondent. 

CHIPMAN,  C— Action  for  divorce.  On  July  25,  1895, 
the  trial  court  entered  its  final  decree  dissolving  the  bonds  of 
matrimony  theretofore  existing  between  the  parties.  No  men- 
tion was  made  in  the  decree  of  counsel  fees  or  alimony.  Sub* 
sequently,  to  wit,  on  October  1, 1895,  a  motion  was  served  on 
defendant  that  plainti£P  would,  on  October  4, 1895,  move  the 
court  for  an  order  awarding  plaintiff  counsel  fees  and  ali- 
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mony.   Pursuant  to  the  motion  the  judge  made  an  order 

granting  permanent  alimony  of  sixty  dollars  per  month  and 
four  hundred  dollars  counsel  fees.  Defendant  appeals  from 
this  order.   There  is  no  brief  on  file  for  respondent. 

It  was  held  in  HaweU  v,  Hawell,  104  Gal.  45,  that  where  a 
final  judgment  has  been  rendered  m  a  diTOioe  suit,  and  the 
tune  for  appeal  has  passed,  settling  the  property  rights  of  the 
parties,  without  reserving  jurisdiction  (when  that  can  be 
done)  to  make  a  supplemental  decree,  and  the  judgment  is 
final  in  form  and  substance,  it  is  as  final  as  any  other  kind  of 
a  judgment,  unless  power  to  modify  it  is  gi^n  by  some  stat- 
ute. The  statutes  on  the  subject  were  pointed  out,  and  it  was 
held  that  there  is  no  statutory  provision  giving  jurisdiction 
to  make  the  order  appealed  from  in  that  case. 

In  a  former  appeal  of  the  present  case,  S.  F.  No.  1070,  the 
question  related  to  the  power  of  the  court  to  amend  the  de- 
cree nunc  pro  twnc,  by  inserting  therein  a  reservation  over 
the  subject  of  alimony  and  counsel  fees,  and  it  was  held  to  be 
beyond  the  power  of  the  court  to  do  so.  {O'Btim  v,  O'Brien, 
124  Gal.  422.)  It  was  there  said:  ''When  the  court  entered 
its  final  decree  of  July  25th,  it  had  no  further  jurisdiction 
over  the  parties  or  the  subject  matter."  (Citing  Howell  v, 
Hon  ell,  mpra.) 

We  think  the  jurisdiction  to  make  the  order  was  adversely 
determined  in  the  former  appeal  when  it  was  held  to  be  be- 
yond the  power  of  the  court  to  amend  the  decree  in  the  man- 
ner attt  iiipted.  Upon  the  authority  of  Howell  v.  Howell, 
.svpra,  and  the  decision  in  the  former  appeal  of  this  case,  the 
order  should  be  reveised. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  ccder 
11  reversed*         Henshaw  J.,  MoFarland,  J.«  Tempk^  J. 
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IS.  F.  No.  1694.    Department  Two.— November  2,  1900.] 

43AMUEL  TEVIS,  Appellant,    0.  H.  SAVAGE,  Respond- 
ent. FERON  &  BALLOU  COMPANY,  Appellant 

AATim  «r  I^VB*— VnsAL  Psoian  lo  Ahbwib  wcm  thb  Dbbt  w  Av- 
OTBEB— Bacnn  or  PaoRBrr-— Obioihal  Obuoatiok.— >A  mere  ver- 
lial  promise  to  answer  for  the  debt  or  default  of  another  person 
it  void  under  the  statute  of  frauds;  but  a  verbal  promise  made  by 
«ne  who  has  received  property  from  the  debtor  under  an  agreement 
to  apply  it  or  its  proceeds  in  payment  of  his  debt  to  another  per- 
son is  foiiulod  upon  a  sulHcicnt  consideration,  and  is  an  original 
ouUgalion,  not  within  Uie  statute  ot  frauds. 

lb.— Promise  or  CoRPOBAiioii  Punoaasnfo  Fkun— PaTiCENT  or  Ven- 
dor's Debt — General  Agency — Agent  not  Liable. — A  verbal 
promise  by  the  general  agent  of  a  corporation  which,  through  the 
general  agent,  purchased  fruit  from  a  vendor,  who  had  before  pur- 
<;haf-ed  it  from  the  phiintifT  upon  credit,  that  the  corporation 
would  see  the  plaintill  paid,  and  that  when  it  sold  the  purchased 
fruit  and  reedTed  returns  be  would  pay  plalntilFs  bill,  is  binding 
upon  the  eorporation;  but  the  agent,  who  was  dealt  with  and 
treated  as  sudi  by  the  plaintiflT,  eannot  be  bdd  pers<mally  liable 
upon  the  promise. 

Id. — Oriodiautt  or  Promise—Possbmiov  or  FRmr— iKDEsnDims  10 
VsNDOR. — ^The-  promise  of  the  corporation  to  pay  the  debt  of  Its 
vendor  to  tlie  plaintiff  was  original,  and  not  within  the  statute  of 
frauds,  regardless  of  whether  the  fruit  was  reeeived  liy  it  upon 
the  understanding  that  it  was  to  pay  the  plaintiff  from  the  pro- 
ceeds, or  whether,  after  the  possession  of  the  fruit  was  received 
and  while  it  still  owed  its  vendor  therefore,  it  undertood  to  apply 
-the  proceeds  of  sale  to  the  payment  of  its  vendor's  debt  to  the 
plaintill. 

« 

APPEALS  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  granting  a  new  trial  iis  to  the  corporation  ap- 
pellant and  denying  it  aa  to  the  defendant  respondent.  A.  S. 
Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion. 

0.  D.  Wright,  and  John  Reynolds,  for  Samuel  Tevis,  Ap- 
fwllant. 

J.  K.  Welch,  for  Feron  &  Ballou  Ck>mpany,  Appellant,  and 
inr  Respondent  Savage. 
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COOPER,  C. — This  action  was  brought  to  recover  of  de- 
fendants the  sum  of  seventeen  hundred  and  sixty-two  dollars, 
balance  due  for  sale  of  fruit  by  plaintiff  to  one  Herbert  dur- 
ing the  year  1896.  The  complaint  allege  that  defendants 
willfully  and  fraudulently  represented  to  plaintiff  that  they 
were  backing  Herbert  in  buying  fruit,  and  that  any  contract 
that  he  might  make  with  Herbert  would  be  performed  on  his 
part.  That  the  defendants  promised  to  pay,  or  guaranteed 
the  payment  of,  the  amount  that  should  become  due  to  plain- 
tiff by  reason  of  sales  of  fruit  to  Herbert  during  the  season  of 
1896.  Upon  the  dose  of  plaintiff's  testimony  the  oourt 
granted  a  nonsuit  as  to  both  defendants,  and  judgment  was 
accordingly  entered.  Plaintiff  made  a  motion  for  a  new  trial, 
which  was  denied  as  to  defendant  Savage  and  granted  as  to 
defendant  corporation.  Plaintiff  appeals  from  the  order  de- 
nying his  motion  as  to  defendant  Savage,  and  defendant 
corpoiation  appeals  from  the  order  granting  the  motion  as 
to  it.  By  stipulation  both  appeals  are  brought  up  and  argued 
upon  the  same  record.  Tlie  question  to  be  determined  is  as 
to  the  correctness  of  the  ruling  of  the  court  in  granting  the 
nonsuit.  The  learned  judge  of  the  court  below,  in  an  opinion 
printed  in  one  of  the  briefs,  sets  forth  the  gist  of  the  evidence 
and  the  reasons  which  impelled  him  to  grant  a  new  trial  as 
to  the  defendant  corporation  and  to  deny  it  as  to  defendant 

Savage. 

It  appears  from  the  evidence  that  Herbert  went  to  plaintiff 
to  buy  his  fruit  in  the  latter  part  of  July,  1896,  and  defend- 
ant Savage,  as  the  agent,  and  not  otherwise,  of  the  defendant 
*  corporation,  went  with  him.  Savage  told  plaintiff  that  he  was 
the  agent  of  the  corporation,  and  that  the  corporation  was 

backing  Herbert,  furnishing  him  with  money  to  carry  on  his 
business,  handling  all  his  fruit;  that  plaintiff  would  be  per- 
fectly safe  in  making  any  contract  witii  Herbert  for  the  "ale 
of  fruit,  and  that  the  corporation  would  see  that  any  huch 
contract  was  pidd  by  Heifaert  &ivag9  fi:urther  asked  plaintiff 
to  look  into  the  financial  standing  of  the  corporation.  On  the 
twenty-eighth  day  of  July,  1896,  without  making  any  m- 
quiry  into  the  financial  standing  of  the  -corporation,  plain- 
tiff entered  into  certain  contracts  with  Hexbert  in  writing, 
whereby  he  agreed  to  sell,  and  Herbert  agreed  to  buy,  the 
fruit  of  plaint^  upon  the  terms  therein  named.  About  two 
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weeks  after  entering  into  these  contracts  plamtiff  inquired  as 
to  the  financial  standing  of  the  corporation,  and  was  in- 
fonned  that  it  was  perfectly  responsible.  Plaintiff  then,  deliv- 
ered the  froit  to  Herbert  under  the  contracts  made  with  Her^ 
bert  alone.  Plaintiff  states  that  he  looked  primarily  to  Her- 
bert to  pay  for  the  fruit  sold  to  him,  and  if  he  did  not  pay 
then  to  the  corporation.  The  evidence  docs  not  show  any 
willful  misrepresentation  or  bad  faith,  or  intent  to  deceive  on 
the  part  of  either  of  the  defendants.  It  shows  that  there  was 
no  contract  or  agreement  in  writing  by  either  of  them  to  an- 
swer for  the  debt,  contract,  or  default  of  Herbert.  The  agree- 
ment, therefore,  if  such  there  was,  to  answer  for  the  debt, 
default  or  miscarriage  of  Herbert  was  void.  (Civ.  Code,  sec. 
1624,  subd.  2;  Clay  v.  Walton,  9  Cal.  328,  333;  Ellison  v. 
Jackson  Water  Co.,  12  Cal.  542,  553;  Harris  v.  Frank,  81 
Gal.  280,  286.) 

The  evidence  shows  that  in  all  the  transactions  the  defend- 
ant Savage  was  only  the  agent  of  the  tsorporation  and  was 
dealt  with  and  treated  as  such  by  plaintifiP.  He  was  intro- 
duced to  plaintiff  as  such  agent,  and  plaintiff  in  his  testi- 
mony says  that  Savage  said  to  him,  "I  represent  the  Feron  & 
Ballou  Company  and  they  will  see  you  paid."  It  follows  that 
the  court  properly  granted  the  nonsuit  as  to  defendant  Sav- 
age. But  a  different  state  of  facts  is  presented  as  to  the  cor- 
poration. It  has  before  been  shown  that  the  corporation  did 
not  become  bound  to  pay  the  debt  of  Herbert  originally.  But 
under  the  contract  made  by  the  corporation  with  Herbert  it 
received  the  fruit  sold  by  plaintiff  Herbert.  It  appears 
from  the  testimony  (which  we  must  presume  to  be  true  on 
the  motion  for  nonsuit)  that  Herbert  paid  plaintiff  seven 
hundred  and  and  fifty  dollars,  and  one  thousand  dollars  more 
was  due  upon  the  deliver}-  of  the  fruit  as  the  first  payment 
under  the  contract.  The  contract  provided  that  one-half 
should  be  due  upon  the  completion  of  the  delivery  of  the 
fruit  by  plaintiff,  and  the  balance  sixty  days  thereafter.  The 
plaintiff  then,  having  delivered  all  the  fruit  to  Herbert,  and 
the  defendant  corporation  having  received  it  all  from  Her- 
bert,  demanded  the  balance  of  the  one-half  due  upon  delivery, 
to  wit,  one  thousand  dollars.  Plaintiff  went  with  Herbert  to 
Savage,  the  agent  of  the  corporation,  and  Savage  stated  to 
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plaintiff  that  he  had  made  arrangements  with  the  Union  Sav- 
ings Bank  for  Herbert  to  draw  a  check  for  the  one  thousand 
doUaxs,  aad  Herbert  accordingly  drew  and  delivered  to  plain- 
tiff the  check  for  one  thousand  dollarsi  which  was  paid.  Sav- 
age went  with  plaintiff  to  the  hank  to  collect  the  check,  and 
on  the  way  to  the  bank  said  to  jiliiintiff,  "That  Mr.  Herbert V 
credit  was  good;  that  he  was  entitled  to  credit,  and  that  the 
goods  had  all  been  sold  as  fast  as  they  were  delivered;  he  was^ 
waiting  on  returns  from  them  to  pay  us  out  of  the  proceeds- 
of  Mr.  Herbert's  fruit."  Savage  requested  plaintiff  to  allow 
the  money  to  remain  in  tiie  bank  for  a  month,  as  this  would 
the  more  easily  enable  him  to  raise  at  the  same  bank  the  final 
payment  when  it  became  due.    Plaintiff  left  the  money  in 
the  bank  as  requested  by  Savage.   Savage  further  stated  to- 
plaintiff,  in  the  same  conversation,  'That  the  fruit  had  been 
forwarded,  and  as  fast  as  the  returns  came  in  we  would  be- 
paid  out  of  the  proceeds  of  the  fruit"  Savage  further  said 
to  Mr.  Wright,  the  attorney  for  plaintiff,  "That  the  fruit  had' 
gone  forward,  and  just  as  soon  as  they  received  returns  from 
the  consignment  that  the  fruit  would  be  paid  for.  .  .  .  He- 
said  that  as  soon  as  the  returns  came  in  he  would  pay  plain- 
tiff's bilL  •  • . .  Savage  said  that  they  had  money  on  hand  to* 
pay  all  of  Heifoert's  bills;  that  he  had  made  money  and 
said  he  would  clear  at  least  two  thousand  dollars." 

Herbert  testified  that  after  the  fruit  had  been  delivered  he- 
was  at  defendant's  onice,  and  there  in  the  presence  of  plain- 
tiff Savage  wrote  on  a  piece  of  paper  in  effect:  "Now,  I  tell 
Mr.  Tevis  when  the  balance  becomes  due  to  come  to  me  and 
I  will  give  him  check  for  the  amount  and  charge  the  same- 
to  your  account,  and  you  can  give  me  a  check  to  cover  il"^ 
The  witness  said  that  he  was  hard  of  hearing,  and  that  for- 
this  reason  Savage  wrote  on  the  slip  of  paper  as  he  often  did 
in  talking  to  witness.  This  testimony  shows  that  after  plain- 
tiff had  been  paid  the  first  installment  of  seventeen  hundred 
and  fifty  dollars,  and  at  the  time  the  last  check  of  one  thou- 
sand dollars  was  given,  ^e  fruit  was  all  in  the  hands  of  thfr- 
corporation ;  that  Savage  promised  to  pay  plaintiff  out  of  the 
proceeds  of  the  fruit ;  that  Herbert  was  present  and  made  no* 
objection  to  the  arrangement. 
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NoW|  the  corpoiation  had  received  the  property  of  Herbert. 
The  fruit  of  plaintiff  had  been  delivered  to  it.  It  owed  Her- 
bert for  the  fruit  and  undertook  and  promised,  not  to  pay 
the  debt  of  another,  but  its  own  debt  to  Herbert.  True,  it 
was  to  be  paid  to  plaintiff,  but  it  was  still  the  debt  of  the 
corporation,  and  plaintiff  was  by  consent  substituted  as  the 
party  to  whom  payment  should  be  made.  Instead  of  being 
bound  to  pay  Herbert,  after  the  promise  the  corporation  was 
bound  to  pay  plaintiff.  The  statute  does  not  require  the 
promise  of  one  to  pay  his  own  debt  to  be  in  writing.  If  a 
person  by  promising  to  pay  his  own  debt  thereby  eugages  to 
pay  the  debt  of  another,  this  incidental  effect  does  not  render 
the  promise  void  or  ineffectual.  It  is  provided  in  subdivision 
1,  section  2794,  of  the  Civil  Code  that  the  promise  to  answer 
for  the  obligation  of  another  is  deemed  an  original  obliga- 
tion of  the  promisor  and  need  not  be  in  writing  ''where  the 
promise  is  made  by  one  who  has  received  property  of  another 
upon  an  undertaking  to  apply  it  pursuant  to  such  promise.'' 

The  evidence  very  strongly  tends  to  show  that  the  corporar 

tion  received  the  fruit  upon  an  understanding  that  it  was 
to  pay  plaintiff  from  the  proceeds;  but  whether  it  does  or  not, 
and  conceding  tliat  it  does  not,  it  certainly  prima  facie  shows 
that  after  defendant  had  received  the  fruit  it  undertook  to 
apply  the  prooeedi  to  the  payment  of  Herbert's  debt  to  plain- 
ts. We  think  for  the  same  reasons  the  rule  would  apply 
to  the  corporation,  if  it  made  the  promise  while  the  fruit  was 
in  its  hands  and  while  it  still  owed  Herbert  for  it.  This  view" 
is  sustained  by  the  supreme  court  of  Pennsylvania  in  Dock 
V,  Boyd,  93  Fa.  St.  92.  The  court  said:  ''That  Dock  had 
means  in  his  hands  belonging  to  Miller  was  in  evidence, 
....  upon  the  faith  of  which  his  verbal  promise  to  pay  the 
debt  was  accepjted.  Such  being  the  case,  it  was  clearly  not 
within  the  statute  of  frauds  The  promise  is  not  a  col- 
lateral but  an  original  one,  founded  on  sufficient  considera- 
tion." 

That  such  promise  is  not  within  the  statute  of  frauds,  see 
Brandt  on  Suretyship  and  Guaranty,  see.  49;  Brown  on  the 
Statute  of  Frauds,  sec.  187;  McLaren  v.  HutchiMon,  22 
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Cal.  187,  190^;  Malone  v.  Crescent  City  Mill  etc.  Co.,  77  Cal. 
38,  43 ;  Fullam  v.  Adams,  37  Vt  391,  403;  Robinson  v.  Qilr 
man,  43  K  H.  485,  491. 

Ab  Savage  was  the  general  agent  of  the  corporation  in  pur- 
chasing dried  fruit  on  th<B  PacLfic  CSoast  and  managing  all  its 
business  hers,  he  had  the  power  to  make  the  promise  to  pay 
the  proceeds  of  the  fruit  to  plaintiff  under  the  circumstances 
of  this  case.  (Civ.  Code,  sec.  2310 ;  Wharton  on  Agency,  sees. 
121,  122;  Story  on  Agency,  sees.  50,  60;  Hays  v.  Campbell, 
66  GaL  424';  Hoakin$  v.  Svmn,  61  Cal.  338,  340.) 

What  has  beoi  said  in  this  opinion  is  to  be  construed  only 
as  having  reference  to  the  ruling  on  the  nonsuit  and  order 
granting  a  new  trial.  The  facts,  of  course,  will  have  to  be  de- 
termined at  the  trial  upon  all  the  testimony. 

We  advise  that  the  orders  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  orders 
are  affirmed.       Henshaw,  J.,  MaFarland^     Temple^  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  2126.  Department  Two^ — Nomabet  9,  1900.] 

In  the  Matter  of  the  Estate  of  JACOB  BEHRENS  (Also 
Known  as  James  Behrens),  Deceased.  CARO- 
TJNE  WEISSICH,  Proponent  of  Will,  Appellant,  v. 
HENKY  BEHBEJb^S  et  al.,  Contestants  of  Will,  Re- 
flpondents. 

WoEL— Oomn  or  Psobatb— PuEAonio— IxmiBiniL  Athmsnt  op 
Hbbshif^Abseiiob  ov  DBfunn.— Upon  the  eonteet  of  tlie  pro- 
bate of  a  will,  the  description  of  the  eontestante  aa  'brother  and 
sister  and  heirs  at  law"  of  the  deceased,  in  the  introducing  lentence 

of  their  opposition  to  the  probate,  without  any  direct  averment  of 
their  heirship,  constitutes  an  inferential  averment  thereof,  which, 
in  the  absence  of  a  demurrer  to  the  opposition,  will  be  held  suffi- 
cient after  judgment. 

1  68  Am.  Deo.  60.  >  66  Am.  Bep.  46. 
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Id. — SuppoBT  OF  FnfDiNO  of  Heirship — Suivicienct  of  Evidence — ^Ab- 
8ENCK  OF  PpEcrncATiON. — ^Vhe^e  there  was  slijiht  ovidonco  that  the 
contestants  were  the  next  of  kin  of  the  deceased,  in  addition  to  an 
aver  men  I  thereof  in  the  petition  for  probate  (to  which  there  was 
A  general  denial,  and  the  hearing  of  the  contest  seeius  to  have 
proeeeded  npon  tiw  Mmmption  of  sudi  tdnship,  a  finding  that  the 
eontcstants  were  the  next  of  kin  of  the  deeeeaed  it  anffieiently  sup- 
ported to  make  the  rule  appUeable  that  the  finding  must  be  deemed 
eonduaiTe,  in  tlie  aba€nce  of  a  specification  of  the  iniuffioen^  of 
the  OFidcnoe  to  jnatify  that  particular  finding. 

In^— Coxmr  of  Or  oGaAFHio  Wnx—OiNuiinEiriss  of  Date — Fnn>iNG — 
CoNFXiCTiNo  Evidence — Appeal. — Upon  a  contest  of  the  probate 

of  an  olographic  will,  involving  an  hMic  as  to  the  fipniiineness  of 
the  handwriting  of  its  date,  a  finding  upon  conflicting^  evidence  that 
the  date  was  not  in  the  handwriting  of  the  deceased,  and  that  the 
instrument  proposed  fur  probate  was  not  the  will  of  the  deceased, 
cannot  be  disturbed  upon  appeal. 

IXk — OPDnOlf  OF  JUDOB— COKPABUON  OF  HUHIWMIUIII— 0»AI.  BVIDBirCB 

^Bboohh- RiasoHS  fob  FnrDiiKM.— Statemente  in  the  opinion  of 
the  judge,  ihowing  that  he  was  atnnf  1^  inflqeiiced  in  his  conclu* 
■ions  hy  the  comparison  of  the  handwriting  of  the  deceased,  does 

not  show  that  he  improperly  usurped  the  functions  of  an  expert  or 
that  he  disregarded  the  oral  evidence.  His  opinion  forms  no  part 
of  the  record  and  his  reasons  for  correct  findings  of  fact  are  imma- 
terial. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
<Jlara  County  denying  the  probate  of  a  will.  M.  M.  Hyland, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Henry  C.  Gesford,  and  H.  G.  W.  Dinkebpiely  for  Appel- 
ilant. 

£.  £.  Cothran,  for  Kespondents. 

GHIPMAN,  C— Appeal  by  Caroline  Weissich,  a  legatee 
under  the  alleged  olographic  will  of  Jacob  (sometimes  known 

:as  James)  Behrens,  deceased,  from  an  order  of  the  superior 

court  of  Santa  Clara  county  denying  the  probate  of  the  will. 

•Grounds  of  opposition  to  the  probate  were  filed  by  E.  E.  Coth- 

ran,  Esq.,  appointed  by  the  court  as  attorney  for  absent  heirs, 

on  behalf  of  Henry  and  Augusta  Behrens,  claiming  to  be 

brother  and  sister  of  deceased.  The  will  bean  a  date  written 

tMtween  the  body  of  the  will  and  the  signature  in  the  fol- 

lowing  form :  "Febr.  12,  '98/'  No  issue  is  raised  as  to  the 

.genuineness  of  the  body  of  the  will  or  the  signature,  both  be- 
CXXX.  Oajl-^ 
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ing  conceded  to  be  in  the  handwriting  of  deceased.  The  is- 
-iR's  were  tried  by  the  court  witliout  a  jury,  and  the  court  de- 
nied probate  of  the  will  on  the  ground  that  the  date  is  not  in 
tlie  handwhting  of  deceased.  The  evidence  is  brought  up  by 
bill  of  exceptions. 

The  material  iasaeB  of  fact  uiged  here  by  appellanti  aie: 
1.  Whether  the  date,  "Febr.  12,  '98,"  is  in  the  handwriting  of 
derc;i.-ed ;  and  2.  Whether  the  contestants  established  the 
fact  of  their  heirship,  which  it  is  urged  should  be  specially 
alleged  and  proved.  The  following  questions  are  also  pre- 
sented: 1.  As  to  the  smfficiency  of  the  grounds  of  opposi- 
tion; and  2.  Whether  the  abbreviation,  'Tebr.  12,  '98,"  oou- 
stitates  a  date. 

1.  It  is  contended  that  there  is  no  direct  allegation  in  tho 
grounds  of  opposition  that  the  contestants  are  heirs  at  law  of 
deceased,  and  that  they  contain  no  allegation  of  the  appoint- 
ment of  Mr.  Cothran  as  attorney  to  represent  contestants. 
The  allegation  is:  '^Now  oome  Henry  Behrens  and  Augusta 
Behrens,  brother  and  sister  and  heirs  at  law  of  said  James 
Behrens,  deceased,  by  E.  E.  Cothran,  their  attorney,  and 
cunte.-^ting  the  will  filed  in  this  court,  ....  for  grounds  of 
contest  state."  Then  follow  allegations  that  the  word  and' 
figures  ''Febr.  12,  '98"  are  not  in  the  handwriting  of  deceased, 
ete.  There  is  no  direct  allegation  that  Henry  and  Augusta 
are  heirs  at  law  or  brother  and  sister  of  deceased ;  nor  is  there 
any  direct  allegation  of  Mr.  Cothran's  appointment. 

There  was  no  demurrer  to  the  opposition.  So  far  as  tho 
pleading  is  concerned,  the  rule  is  that  where  a  fact  is  stated 
only  inferentially,  and  no  demurrer  is  interposed,  the  plead- 
ing will  be  held  good  after  judgment.  {Hill  v.  HoMkin,  61 
Otl,  176;  Cvshmg  v,  Pirea,  124  Gal.  663,  and  cases  there 
cited.)  There  was  no  such  inherent  defect  in  the  pleading 
as  would  show  failure  to  state  a  ground  of  contest,  and  hence 
the  cases  cited  by  appellant  do  not  apply. 

2.  It  is  claimed  Uiat  the  evidence  is  insufRcient  to  establish 
hdrshxp  of  contestants.  The  court  found  "that  the  neact  of 
kin  of  said  deceased  are  said  contestants."  There  is  no  specifi- 
cation wherein  the  evidence  is  insufficient  to  sustain  this  find- 
ing, and  under  section  648  of  the  Code  of  Civil  Procedure 
4  he  point  cannot  be  reviewed.  (  Winterbum  v.  OhamberB,  91 
Cal.  170.)    But  appellant  claims  an  entire  absence  of  evi- 
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denee  to  sustain  the  finding,  and  that  in  such  cape  the  burden 
is  on  the  party  sustaining  the  findings  to  call  attention  at 
least  to  enough  eviclonce  to  justify  the  finding.  (Citing  San 
Luis  Water  Co.  v.  Estrada,  117  Cal.  168.)  In  the  petition  to 
probate  tne  will  petitioner  (appellant)  alleged  that  Henry 
and  Augusta  were  brother  and  sister  and  next  of  kin  of  de- 
ceased. The  answer  to  the  opposition  was  a  general  denial  of 
its  allegations,  and  if  it  may  be  held  to  withdraw  the  ad- 
mission in  the  petition,  or  that  the  petition  cannot  be  re- 
ferred to  where  the  issue  is  raised  by  contest,  still  there  was 
elsewhere  in  the  record  some,  though  slight,  evidence  in  sup- 
port of  the  hnding.  The  hearing  seems  to  have  proceeded 
on  the  assumption  that  the  contestants  were  next  of  kin.  We 
do  not  think  the  record  warrants  a  departure  from  the  gen- 
eral rule  stated  in  Winierbwm  v,  Chamben,  supra,  and  other 
cases  that  might  be  cited. 

3.  Appellant  challenges  the  finding  that  the  date  of  the 
will  is  not  in  the  handwriting  of  the  testator.  He  died  March 
6th,  about  three  weeks  after  the  date  of  the  will.  It  is  claimed 
that  the  court  erroneously  discarded  all  the  oral  testimony, 
and,  assuming  the  position  of  an  expert  on  handwriting,  de- 
cided the  point  on  the  documentary  evfdenoe  alone.  There 
were  numerous  examples  of  the  handwriting  of  deceased  in- 
troduced in  evidence  by  both  parties  running  through  many 
years  and  down  to  a  time  after  the  date  of  the  will,  many  of 
which  have  by  stipulation  been  sent  here  for  inspection  by 
this  court,  though  not  printed  in  the  transcript  The  record 
also  contains  a  copy  of  the  written  opinion  of  the  learned 
judge  who  heard  the  eividenoe,  the  purpose  being,  we  pre- 
sume, to  show  that  the  oral  evidence  was  not  considered  by 
him.  In  this  opinion  the  trial  judge  gives  a  very  searching 
unalysiB  of  the  characteristics  found  in  the  admitted  hand- 
writing of  deceased,  and,  by  numerous  comparisons  of  his 
known  writing  with  the  writing  in  question,  reaches  the  con- 
clusion that  the  date  was  not  written  by  deceased.  There  was 
e^ence  tending  to  show  that  the  body  of  the  will  and  the 
signature  were  written  at  a  different  and  earlier  period  than 
the  date  and  with  a  diflPerent  pen.  The  will  was  found  about 
two  weeks  after  the  death  of  Mr.  Hehrens,  in  a  box  with  (jtht^ 
jiapers,  which  "had  a  lock  and  key,  but  was  open."  He  occu- 
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pied  a  zoom  in  a  hotel  at  his  death,  the  key  to  whieh  was  kept 
by  the  landlord.  Mr.  Dennis,  a  witness  for  proponent,  who 
was  familiar  with  the  handwriting  of  Mr.  Behrens,  testified 

that  in  \m  opinion  tlie  will  wtus  entirely  in  the  haiuiwritini: 
of  deceased.  He  also  testified:  "My  opinion  is  that  the  date 
'Febr.  12,  '98/  was  written  after  the  body  of  the  instrument, 
luid  that  the  signature  was  written  before  the  date  'Febr.  12, 
'98.' "  Mr.  S.  L.  Hogera,  an  attorney  at  law,  who  had  known 
deceased  for  twenty-five  years  and  had  attended  to  much  of 
Mr.  Behrens'  business,  and  was  familiar  with  his  handwrit- 
ing and  produced  many  specimens  of  it,  testified  for  contest- 
ants that  Mr.  Behrens  had  consulted  him  as  to  how  to  draw 
uu  olographic  will,  and  received  particular  instructions  from 
the  witness  as  to  the  oode  requirements;  that  Mr.  Behrens 
made  many  wills,  some  of  which  witness  drew,  which  were 
destroyed.  This  witness  testified  quite  fully  as  to  the  differ- 
ences apparent  between  the  disputed  handwriting  and  that 
which  wfus  admitted  to  be  genuine,  some  of  which  differences 
were  stated  in  the  opinion  of  the  court  much  the  same  as  by 
this  witness.  Mr.  Rogers  was  asked  on  cross-examination  if 
he  could  swear  that  the  words  and  figures  of  the  date  were  not 
in  Behrens'  handwriting  and  answered:  "No,  sir,  I  wouldn't 
swear  they  were  not  in  his  handwriting,  but  they  don't  look 
like  his  handwriting,  both  the  ink  nor  the  making  of  the 
letters  and  all  of  them.  I  cannot  swear  that  he  didn't  write 
the  word»  'Febr.  12,  '98,'  but  I  can  swear  that  it  does  not 
compare,  and  I  don't  believe  it  is  his  handwriting.**  He  gave 
as  a  reason  for  his  belief  that  on  one  oocasion  Air.  Behrens 
''wanted  to  know  if  he  could  make  a  will  that  looked  like  a 
will,  an  olographic  will,  but  that  would  not  be  an  olographic 

will  Q.  He  had  reasons  for  wanting  to  do  that?  A. 

he  told  me  that  he  had  reasons  therefor,  as  I  state  now,  I  will 
say  that  1  don't  believe  it  is  his  handwriting;  1  believe  it  waa 
put  there  by  somebody  else."  Appellant  contends  that  this 
evidence  shows  that  the  witness  based  his  belief  entirely  on 
the  reason  last  given.  But  it  is  clear  from  the  minute  com- 
parison made  by  the  witness  between  the  known  handwriting 
of  deceased  and  the  date  in  the  will  that  his  judgment  did  not 
rest  alone  on  the  circumstance  brought  out  on  le-azaminar 
«ion ;  this  was  but  an  additional  reason  for  his  opinion,  iit. 
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Rogers  was  the  only  witness  for  contestants  who  testified  to 
any  opinion  as  to  the  handwriting. 

Mr.  Dennis  testified  to  familiarity  with  the  handwriting  of 
deceased,  aud  expressed  the  opmion  and  belief  of  the  gen- 
uineness of  the  date,  although,  as  we  have  already  stated,  he 
also  said  he  thought  it  was  written  some  time  after  the  body 
of  the  will  and  the  signature  were  written.  His  cross-ex- 
amination brought  out  the  admission  that  he  "did  not  know 
much  about  handwriting,"  and  it  also  developed  the  fact  that 
he  could  not  satisfactorily  account  for  the  striking  difference 
observable  between  the  formation  of  the  letters  and  figures 
of  the  date  and  the  formation  of  the  same  letters  and  figures 
in  the  numerous  examples  produced  of  handwriting  before 
and  after  the  purported  date  of  the  will. 

The  only  other  witness  on  the  question  of  handwriting 
for  proponent  was  her  son,  who  testified  very  positively  that 
the  will  from  beginning  to  end  was  entirely  in  the  handwrit- 
ing of  Mr.  Behrens,  and  he  testified  that  he  had  attended  to 
business  for  him  and  was  familiar  with  his  handwriting.  He 
did  not  enter  into  particulars,  made  no  comparison  of  the 
testator's  handwriting,  and  was  not  cross-examined  on  the 
subject;  he  was  not  asked  to  nor  did  he  attempt  to  give  any 
reasons  for  his  opinion. 

Mrs.  Weissich  testiiied  in  her  own  behalf,  but  not  to  throw 
any  light  upon  the  question  of  the  handwriting.  Sh^  testified 
to  a  long  friendship  existing  between  deceased  and  her  hus- 
band before  the  letter's  death,  and  herself  both  before  and 
after  that  event.  She  testified:  "He  told  me  that  he  would 
leave  me  something  out  of  pure  friendship  for  forty  years  for 
me."  Again,  in  speaking  of  letters  she  had  received  from 
him  since  her  husband's  death,  she  testified:  ''I  can't  say 
whether  there  was  an  conversation  about  making  the  will." 
This  was  all  the  testimony  bearing  upon  the  question  of  the 
testator's  intention,  and  is  too  slight  to  affect  the  question  now 
iiere  if  it  be  conceded  to  be  admissible  for  that  purpose. 

We  cannot  see  that  the  trial  judge  usurped  the  function  of 
an  expert  witness.  He  simply  examined  the  testimony  and 
the  evidence  before  him  in  the  form  of  admitted  examples 
of  the  handwriting  of  the  deceased.  The  testimony  of  the 
witnesses  waa  in  conflict.  The  judge  accepted  that  of  the  con- 
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testants  and  rejected  that  of  the  proponent.  This  he  had  a 

*  right  to  do,  and  as  the  testimony  was  conflicting  his  decision 
cannot  be  reviewed  here.  It  doee  not  appear  from  the  opin- 
ion of  the  judge  found  in  the  record  that  he  entirely  dis- 
regarded the  oral  evidence,  and  even  if  he  did  we  cannot 
say  that  he  had  no  right  to  do  00.  He  stated  certain  facts 
which  appeared  from  a  oompariaon  of  the  various  writings  of 
deceased  before  him,  by  wluch  it  is  but  fair  to  assume  that 
he  was  strongly  influenced  in  forming  his  conclusion ;  but  it 
does  not  follow  that  he  was  not  also  influenced  in  some  de- 
gree by  the  oral  testimony.  Furthermore,  the  opinion  of  tin 
judge  forms  no  part  of  the  record.  If  his  conclusion  was  cor- 
rect it  is  immaterial  what  reasons  be  assigns  for  it 

Inasmuch  as  the  court  found  no  sufficient  evidence  that 
the  will  was  not  "the  last  or  any  will  of  said  James  Behrens, 
deceased/'  it  becomes  unnecessary  to  paw  upon  the  other 
questions  presented  by  ai>{)ellant. 

The  order  should  be  a^med. 

Haynes,  C,  and  Smith,  d  concurred. 

For  the  reasons  given  in  the  foregoing  c^inion  the  order 
is  affirmed.        Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


£S.  F.  No.  1702.  Deputment  One.— NovadMr  6^  1900.} 

W.  H.  BUTLEK,  Appellant,  V.  C.  GOSLING  et  ui.,  Re- 

spoudents. 

MEXICAN  Orant  to  Husbands — Conveyance  and  Patent  to  Wives- 
Separate  Puoi'EUTY — Power  of  Husbands. — Where  a  Mexican 
grant  of  a  rancho  to  two  husbands  wm  oonv^yed  by  thsm  to  their 
wives*  in  whose  mmes  the  grant  was  oonftrmed  and  patented,  the 
land  so  eonveyed,  eonflrmed,  and  patented  is  the  separate  property 
of  the  wives,  which  the  husbands,  as  sueh,  had  no  power  to  alienate. 

Id.— Dffo  of  Patented  Laud  bt  Husbands  and  Wnm — ^Bzobption — 
EvraoT  Upon  Taut, — An  exosption  in  a  deed  of  the  patented 
raaeho  exeeuted  jointly  by  the  husbands  and  their  wim  dosa 
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BOt  inure  to  the  husbands  and  wives  jointly,  nor  create  a  title  in  the 
hnilMllds  which  they  did  not  possess  immediately  before  the  deed 
was  executed.  It  leaves  the  title  to  the  excepted  land  in  the  wives, 
as  tneir  separate  property,  as  fully  as  if  no  deed  had  been  executed. 

Id.— BmnnrAnoN  or  Tsaoi  to  tm  Sbuwxd  Aim  LOO&10— Bzomoif 
— ^Pboof  m  BJSCTMENTd— A  deed  of  the  patoited  rancho  by  the 
husbands  and  wives»  "rssenring  and  saTing  from  the  effeet  and 

operation  of  this  conveyance  four  square  miles  in  two  separate 
parts,  to  be  selected  and  located  by  the  parties  of  the  first  part," 
has  the  effect  of  an  exception  of  the  land  reserved.  But  the  ex- 
ception does  not  show  a  title  upon  which  an  action  of  ejectment  can 
be  maintained,  without  proof  that  the  excepted  land  has  been  se- 
lected and  located. 

lo. — Power  of  Attorney  moM  Husband — Saij;  and  CJonveyanci:— 
Selection  and  Location  not  Included — Title  not  Shown. — A 
power  of  attorney  from  one  of  the  husbands  subsequent  to  such 
deed  to  sell  and  convey  any  portion  of  the  rancho  does  not  include 
power  to  select  aod  kcate  the  excepted  tract  of  four  square  milee, 
nor  can  a  deed  b7  the  auom^  in  fact  of  svdi  husband  «f  a  larger 
tract  operate  either  as  a  sateetien  of  saeh  excepted  traet  or  to 
prove  any  title  to  the  land  oonvejsd. 

Id. — ExcEPnoR  in  Deed  fbom  Qrantexs — Recital  or  RssBBVAnoii  bt 
HusnaiiM— Tkiu  nor  OoimiBP  Uron  SnAiraras.— An  eoraep- 
tion  made  by  the  grantees  of  the  husbands  and  wivee,  in  a  subee* 
quent  conveyance,  limited  by  its  terms  to  land  *lMret<^rs  dis- 
posed of  and  reeerved"  by  the  husbands  named,  cannot  operate  to 
confer  title  upon  the  husbands  or  upon  any  strangers  to  the  instm* 

In.— AoHiMioir  oi  Estoppbl  bt  Rxgitai/— Failubb  o<r  Pnoor.— -Thoui^ 
sneh  rsdtal  in  the  deed  might,  undor  certain  dronmstaness,  oper- 
ate  as  an  admission  or  estoppel  in  favor  of  the  husbands  named 
or  their  grantees,  it  cannot  have  that  effect,  where  there  is  a  fail- 
ure to  prove  that  the  husbands  named,  or  either  of  tnem,  had  dis- 
posed of  or  reeerved  any  land  prior  to  the  conveyance. 

Id. — Ejectment — ^Retdbal  or  Amendment  to  Complaint — Rent — 
Tms  nor  Fbovd— KovBUir.— A  plaintilT  in  ejectment,  whoee  proof 
of  title  has  failed,  is  not  injured  by  the  refusal  of  the  court  to  per- 
mit on  amoidment  to  the  complaint,  daimiiig  rent  of  tiie  demanded 
premises;  and  a  nonsuit  is  properly  granted  for  fallnra  of  the  plain- 
tiff to  prove  tltk. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  E.  D.  Ham, 
Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 
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Robert  Ash,  and  Moses  G.  Oobb,  for  Appellant. 

F.  £.  Johnston,  H.  L.  Johnston,  and  L.  £.  Johnston,  for 
Respondents. 

HARRISON,  J.— Ejectment.  The  land  described  in  the 
complaint  is  a  part  of  the  Rancho  de  Las  Putas,  which  was 
granted  by  the  Mexican  government,  and  for  which  a  patent 
was  issued  by  the  United  States  in  1863  to  Nicholasa  Higuera 
de  Benryesa  and  Anastasia  Higuera  de  Berryesa.  In  1853 
these  patentees,  with  their  respective  husbands,  conveyed  to 

1.  N.  Thorn  and  John  Treat  the  entire  rancho,  "reserving 
and  saving  from  tlie  effect  and  operation  of  this  conveyance 
four  square  miles  in  two  separate  parts  to  be  hereafter  selected 
and  located  by  the  said  parties  of  the  first  part,  the  lines  of 
said  reservations  to  conform  to  the  lines  shown  on  the  plan 
of  survey  heretofore  referred  to,  known  as  Van  Doren's.'' 
In  1854  and  1855  Thorn  and  Treat  executed  conveyances  to 
David  N.  Hunt  and  J.  W.  Hunt  of  the  entire  rancho,  "sav- 
ing and  excepting  six  square  miles  heretofore  disposed  of  and 
reserved  by  Jose  Jesus  and  Sisto  Berryesa.''  In  1861  Sisto 
Berryesa,  the  husband  of  Nicholasa  aforenamed,  made  a 
power  of  attorney  to  Jose  Santos  Berryesa,  "to  mortgage,  sell, 
and  convey  Las  Putas  Randio  or  any  portion  thereof;  and 
under  this  power  of  attorney  a  conveyance  was  made  Marcii 

2,  1862,  to  one  Mathc\v.'«,  of  a  tract  of  land  which  includes 
the  premises  described  in  the  complaint.  Mathews  conveyed 
the  demanded  premises  to  B.  F.  Butler,  from  whom  the  plain- 
tiff claims  by  inheritance. 

After  the  plaintiff  had  introduced  the  evidence  of  his  title 
as  shown  bv  these  convevances,  the  defendants  moved  for  a 
nonsuit  on  the  ground,  among  others,  that  he  had  not  shown 
any  title  or  right  to  the  possession  in  him  of  any  part  of  the 
demanded  premises.  The  motion  was  granted,  and  from 
the  judgment  thereon  the  plaintiff  has  appealed. 

As  the  plaintiff's  title  is  derived  under  the  conveyance 
from  Mathews  to  his  father,  it  was  incumbent  on  him  to 
show  that  at  the  date  of  the  conveyance  Mathews  had  title 
to  the  land.  Prior  to  any  conveyance  to  Mathe^^^  the  title  to 
the  entire  rancho  had  become  vested  in  the  Hunts,  with  the 
exception  of  that  portion  which  was  included  within  the  ex- 
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oepting  clause  made  in  the  deed  to  Thom  and  Treat.  By  the 
tenns  of  this  clause  the  grantozB  excepted  "from  the  effect 
and  operation  of  the  convejrance"  four  square  miles  to  be 
thereafter  selected  and  located  "by  tiie  parties  of  the  first 

part."  Although  this  excepting  clause  begins  with  the  word 
"reserving,"  it  wixi*  in  rcjility,  as  its  terms  declare,  an  **ex- 
ception"  of  a  portion  of  the  land  from  the  effect  and  opera- 
tion of  tiie  conveyanoCy  and  the  four  square  miles  thus  ex- 
cepted remaind  the  property  of  the  grantors  as  fully  as  if 
no  conveyance  had  been  made  by  them.  The  exception  had 
the  effect  to  leave  the  title  to  the  excepted  portion  precisely 
as  it  was  before  the  execution  of  the  instrument.  It  did  not 
create  a  title  in  either  of  the  parties  thereto  other  than  they 
had  possessed  prior  to  its  execution.  It  does  not  appear  from 
the  record  that  any  conveyance  of  the  premises  described  in 
the  complaint  has  ever  been  made  by  either  of  tiie  patentees. 

The  only  title  which  the  plaintiff  showed  to  have  been  held 
by  Mathews  to  any  part  of  the  land  was  such  a^  he  derived 
under  the  power  of  attorney  from  Sisto  Berry esa.  But  by 
the  terms  of  the  exception  in  the  conveyance  to  Thom  and 
Treat  the  land  which  was  excepted  was  to  be  thereafter 
selected  and  located  "by  the  parties  of  the  first  part"  to  that 
conveyance,  and  there  is  no  evidence  that  such  selection 
and  location  had  ever  been  made.  Neither  is  there  any  evi- 
dence that  Sisto  Berrj^esa  ever  made  such  selection  and  lo- 
cation, even  if  it  had  been  competent  for  him  to  do  so.  The 
plaintiff's  claim  of  titie  is  derived  under  a  conveyance  exe- 
cuted by  the  attorney  of  Sisto,  who  had  power  only  to  "mort- 
gage, sell  and  convey*'  any  portion  of  the  rancho.  He  was 
not  authorized  to  metke  the  selection  and  location  of  the  four 
square  miles  named  in  the  deed  to  Thom  and  Treat,  and  a 
conveyance  by  him  of  a  tract  of  land  that  had  not  been  "se- 
lected and  located,"  and  which  was  greater  in  extent  than 
four  square  miles,  could  not  operate  as  a  selection  of  any  por- 
tion of  the  rancho. 

If  it  be  assumed,  as  is  claimed  by  the  appellant,  that  the 
grant  from  the  Mexican  government  was  to  Sisto  and  Jose 
Berryesa,  and  that  the  persons  to  whom  the  patent  was  issued 
were  their  respective  wives,  yet  as  they  had  conveyed  the 
rancho  to  their  wives  before  the  petition  to  the  land  com  mis- 
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sion  for  confirmation,  the  land  became  the  separate  prop- 
erty of  their  wives^  and  the  husbands,  as  such,  had  no  power 
to  alienate  it  (Taylor  v.  Oftperman,  79  CaL  468.) 
The  excepting  olanse  in  the  conveyance  from  Thorn  and 

Treat  to  the  Hunts  did  not  operate  to  vest  any  title  in  Sisto 
Berryesa.  This  exception  is  by  its  own  terms  limited  to  land 
"heretofore  disposed  of  and  reserved"  by  Jose  Jesus  and  Sisto 
Benyesa.  A  reeervation  or  an  exception  in  a  conveyance  will 
not  confer  title  upon  a  stranger  to  the  instrument,  although 
under  certain  circumstances  it  may  operate  as  an  adnussion 
in  his  favor,  or  as  an  estoppel  against  the  grantor.  It  was  not 
shown  that  Jose  Jesus  and  Sisto  Berryesa,  or  either  of  them, 
had  ever  disposed  of  or  reserved  any  land  phor  to  this  con- 
veyance to  the  Hunts. 

The  appellant  suffered  no  injury  by  the  refusal  of  the 
court  to  permit  him  to  amend  his  complaint  so  as  to  set  forth 
a  claim  for  the  value  of  the  rent  of  the  premises.  If  he  was 
unable  to  sustain  his  right  to  the  land,  he  could  not  be  en- 
titled to  any  recovery  for  its  rental  value. 

The  judgment  is  affirmed. 

Qanmtte,  J.,  and  Van  Dyke,  J.,  eonouned. 
Hearing  in  Bank  denied. 


[a  F.  Ko.  12SS.  DiptftBMit  Om^NofVBte  S,  IMS.] 

CHARLES  B.  BYLAl^D,  Resopndent^  v.  &.  HEI^EY,  Jr., 

Appellant. 

Al'i'EAL  FBOM  JUDOICENT — REVIEW  OF  EVIDENCE — SUPPORT  OF  FINDINGS. 

Upon  appeal  from  a  judgment,  taken  more  than  sixty  days  after 
the  entry  thereof,  the  evidence  cumot  b«  reviewed  to  asoertaia 
whether  it  eupporta  the  hidings. 

Id. — Si  rpoKT  OF  Judgment— CoNSisTENCT  of  Findings — Statutes  of 
Limitations — Separatk  Item — Pkeslmptigw  of  Wbitten  Con- 
tract.— A  general  finding  that  no  part  of  plalntiiFs  oause  of  action 
ia  harred  by  the  statute  of  limitatiom  ia  not  to  be  deemed  bt- 
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consistent  with  a  finding  upon  an  item  more  than  two  fMn  old 

and  less  than  four  years  old  not  included  in  a  written  contract 
set  forth  in  the  answer  and  findings.  It  must  be  presumed  from 
the  general  tinding  that  such  item  was  based  upon  a  written  con- 
tract. 

Idu— Barred  I:  em— MoniFicATioif  of  Judomcivt. — ^An  item  shown  in  the 

findings  to  be  barred  by  the  statute  of  limitations  is  ground  only 
for  a  modificntion  of  the  judgment,  by  proper  reduction  thereof, 
and  not  for  a  reversal  thereof,  merely  because  of  the  inconsistency 
of  such  item  with  other  findings. 

Id. — JuDGHCNT  Partly  Satisfied — Effect  of  Affibmance. — The  nf- 
firmance  of  a  judgment  will  not  affeot  the  faet  that  it  has  been  partly 
satisfied. 

Aonox  im  GsAns  8ou»  ahd  Delivcbbd— WRirmr  Gontbaox— Time 

OF  Payment — ^Allowance  of  Iivterest. — In  an  action  for  grapes 

sold  and  delivered,  where  the  price  of  the  grapes  is  fixed  by  a 
written  contract,  pleaded  in  the  answer,  and  the  amount  nt  rofov- 
ery  is  capable  of  being  made  certain  by  calculation,  the  plaintifl,  in 
a  judgment  based  upon  the  contract,  is  entitled  to  recover  interest 
from  the  time  fixed  in  the  contract  for  payment;  and  it  is  proper 
to  look  to  the  contraet  to  determine  the  allofwance  of  interest 

Id. — ^Evidence — Letter  of  Defendant  to  Plaintiff's  Brother. — A 
letter  written  from  the  defendant  to  the  pliiintiff's  brother  and  re- 
ceived by  liim  in  due  course  of  mail,  relating  directly  to  the  claim 
upon  which  the  action  is  based,  is  admissible  against  the  defend- 
ant; and  the  brother,  in  connecticm  with  its  admlMion,  may  be 
asked  if  he  had  any  peraooal  elaim  against  the  defendant. 

Id. — Letter  Misdirected  to  Plaintiff's  Brother — Keference  to 
Plaintiff's  Letter. — A  letter  from  defendant  intended  for  the 
plaintifif  and  referring  to  a  letter  received  by  defendant  from  plain- 
tiir,  whieh  was  by  mistake  of  defendant's  wife,  actin^^  as  his  sec- 
retary, mlsdiiaetad  to  pblaftlfl^  brother,  is  properly  admitlid  !■ 
cfvidenoe  against  tho  dafsndsnt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Gara  County.  W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

.T.  B.  Kerwin,  and  Francis  J.  Heney,  for  Appellant 

H.  £.  WiloQX,  and  D.  M.  Burnett,  for  Respondent. 

GRAY,  C. — By  reference  to  the  notice  of  appeal  herein 
we  find  that  on  the  twenty-second  day  of  October,  1897,  the 
defendant  appealed  from  a  judgment  entered  in  plaintiff's 
favor  on  the  twenty-fifth  day  of  March,  1897.  At  the  same 
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time  defendant  also  appealed  £iom  an  order  denying  him 
a  new  trial,  which  latter  appeal  was  on  motion  of  plaintiff 
heretofore  dismisBed  by  this  court. 
The  action  is  brought  to  recover  an  amount  alleged  to  be 

due  for  some  grapes  sold  and  delivered  by  plaintiff  to  de- 
fendant. It  appears  that  the  sale  was  made  under  a  written 
contract,  signed  by  plaintiff  and  defendant,  which  is  con- 
tained in  the  answer,  repeated  in  the  findings,  and  reads  as 
follows,  to  wit: 

''Mount  Cabernet  Vineyard,  Cupertino,  June   ,  1892. 

''This  agreement  is  to  certify  that  I  have  sold  to  R.  Heney. 
Jr.,  my  Cabernet  wine  grape  crop,  vintage  of  1892,  at  twenty 
dollars  per  ton.  Payment  to  be  made  one  year  from  average 
date  of  delivery.  &dd  grapes  to  be  delivered  at  his  winery 
in  good  condition  and  to  contain  not  less  than  twenty-four 
per  cent  saccharine,  and  are  to  be  picked  and  delivered  in 
the  order  desired  from  day  to  day." 

The  court  finds  that  between  October  10  and  November 
12, 1892,  the  plaintiff  delivered  to  defendant  under  and  ac- 
cording to  the  terms  of  said  written  contract  53.5435  tons  of 
CSabemet  wine  grapes,  and  that  the  amount  due  therefor  wa? 
and  is  $1,070.87.  The  court  further  finds  that  the  twenty- 
fifth  day  of  October,  1892,  was  the  average  date  of  delivery 
as  provided  in  said  written  contract;  that  there  was  paid  by 
defendant  to  plaintiff  $118,  as  part  payment  of  the  purchase 
price  of  the  said  grapes  delivered  under  said  written  contract 
as  aforesaid.  It  is  also  found  that  there  is  due  from  defend- 
ant to  plaintiff  $115.48  for  grapes  (not  of  the  Cabernet  va- 
riety) sold  and  delivered  between  October  10  and  November 
12,  1892. 

It  is  further  found  that  plaintiff  ia  entitled  to  judgment 
against  the  defendant  for  $1,068.35,  together  with  interest 
thereon  from  the  twenty-fifth  day  of  October,  1893,  at  seven 

per  cent  per  annum;  and  judgment  was  accordingly  en- 
tered on  March  26,  1897,  for  $1,323.86,  with  interest  at 
seven  per  cent  per  annum  from  date  of  the  judgment,  and 
far  oosCi.  Thereafter  a  motion  for  a  new  trial  was  made 
by  defendant,  and  the  trial  court  being  of  opinion  that  the 
item  of  $115.48  was  barred  by  the  statute  of  limitations,  such 
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prooeedingB  wm  thereon  bad  that  to  avoid  the  granting  of 
a  new  trial  the  plaintiff  duly  remitted  from  the  judgment 
and  acknowledged  satisfaction  thereof  to  the  extent  of 

$143.08,  being  the  said  item  of  $115.48,  with  the  interest 
thereon.  The  satisfaction  of  the  judgment  to  the  above  ex- 
tent was  thereupon,  by  order  of  the  court,  duly  entered,  and 
the  motion  for  a  new  trial  was  denied. 

1.  We  cannot  review  the  evidence  to  ascertain  whether  it 
supports  the  findings,  for  the  reason  that  the  notice  of  appeal 
shows  that  the  appeal  was  taken  from  the  original  judgment 
more  than  sixty  day<  iifter  entry  thereof,  and  there  is  no  ap- 
peal here  now  from  any  modihcation  of  said  judgment  nor 
from  any  order  made  suhsequent  to  the  entry  of  said  judg- 
ment 

2.  But  appellant  insists  that  the  findings  do  not  support 

the  judgment  appealed  from  for  the  reason:  1.  That  the 
findings  are  inconsistent  and  on  their  face  show  that  the  item 
of  $115.48  is  barred  by  the  statute  of  limitations;  and  2. 
No  interest  should  have  been  allowed.  It  does  not  appear 
from  the  findings  whether  the  said  item  of  $115.48  sprung 
from  a  written  or  oral  contract,  and  there  is,  therefore,  noth- 
ing in  the  other  findings  inconsistent  with  the  eighth,  which 
expressly  finds  ihat  plaintiff's  cause  of  action  is  not,  nor  is 
any  part  thereof,  barred  by  the  statute  of  limitations.  The 
findings  show  that  the  item  claimed  to  be  barred  accrued 
within  four  years  prior  to  the  commencement  of  the  action ; 
it  could  he  barred,  then,  only  in  case  it  was  not  based  upon 
a  written  contract,  and  ^m  the  ftiot  that  the  court  finds  that 

it  is  not  barred,  we  must  presume  that  it  arose  out  of  a  writ- 
ten contract.  But  aside  from  all  this,  if  the  item  complained 
of  were  shown  by  the  findings  to  be  barred  by  the  statute  of 
limitations,  the  remedy  would  be  a  modification  of  the  judg- 
ment by  reducing  it  in  the  amount  of  said  item  and  the  in- 
terest thereon.  This  has  already  been  done  in  effect  by  the 
trial  court  on  the  stipulation  of  the  respondent  and  by  the 
consent  of  the  appellant,  as  appears  from  the  record  laid 
before  the  court  on  this  appeal  by  the  appellant  himself. 

It  is  plain  that  the  plaintiff  was  entitled  to  interest  on  the 
amount  found  to  be  due  under  the  written  contract,  because 
the  price  of  the  articles  sold  was  fixed  in  the  contract  and  the 
amount  that  plaintiff  dhobld  recover  was  capable  of  being 
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made  oertain  calculation,  and  the  rig^t'to  recover  this 
certain  amount  was  vci^ted  in  plaintifif  on  a  particular  day, 
to  wit,  October  25,  1803.  (Ciy.  Code,  sec.  3287.)  The 
judgment  in  plaintiff's  favor,  so  far  as  it  has  not  been  satis- 
fied, is  based  upon  the  written  contract  set  up  in  the  answer, 
and  therefore  it  is  proper  to  look  to  that  cpntract  to  deter- 
mine whether  interest  should  be  allowed. 

3.  The  letter,  Exhibit  "D/'  purporting  to  be  written  by  de- 
fendant to  plaintiff's  brother,  dated  January  31,  1896,  and 
receiyed  in  due  course  of  mail,  was  shown  to  relate  directly 
t(»  the  claim  upon  which  this  action  is  based.  The  objection 
to  it,  ''that  it  refers  to  an  entirely  different  account  and  ad- 
dressed to  an  entirely  different  person/'  was,  therefore,  prop- 
erly overruled. 

The  question  of  J.  R.  Ryland,  the  brother  of  plaintiff, 
as  follows,  ''Now,  in  connection  with  this,  did  you  have  any 
account  personally  with  Mr.  Heney,  Jr.?"  was  asked  for  the 
purpose  of  showing,  in  connection  with  further  questions  and 
answers,  that  the  letter.  Exhibit  "D,'*  received  by  the  wit- 
ness from  defendant,  related  to  defendant's  contract  with 
the  plaintiff,  and  the  question  was  evidently  intended  to  ob- 
viate the  objection  that  had  been  made  to  the  introduction 
of  the  said  letter.  There  is  no  merit  in  the  objection  to  the 
quoted  question. 

It  was  shown  by  the  evidence  that  the  defendant's  wife 
was  his  secretary ;  that  she  answered  the  letters  that  came  to 
him,  sometimes  at  his  dictation,  at  other  on  her  own  motion, 
in  his  absence  signing  his  name  thereto;  that  she  wrote  and 
signed  her  husband's  name  to  the  letter  of  April  3,  1896. 
Exhibit  "F,"  in  reply  to  one  from  plaintiff  addressed  to  de- 
fendant and  received  by  her  on  that  date  during  the  tem- 
porary absence  of  her  husband  in  San  Jose  for  a  portion  of 
the  day;  that  the  defendant  subsequently  received  a  reply 
to  the  said  letter  of  April  3d,  and  his  wife  also  told  him  of 
having  written  it  on  the  receipt  of  this  reply.  Thereafter, 
as  we  understand  the  evidence,  the  defendant  dictated  to 
his  wife  a  letter  of  date  April  15,  1806,  Exhibit  "E,"  in- 
tended by  him  to  be  sent  to  the  plaintiff,  but  by  some  mis- 
take his  wife  wrote  and  addressed  it  to  plaintiff's  brother, 
J,  R.  Ryland,  who,  it  appears,  was  acting  as  agent  in  the 
matter  for  plaintiff.  This  letter  of  April  16th  was  introduced 
in  evidence  by  plaintiTT  without  objection  on  the  part  of  de- 
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fendant;  it  puq^orts  to  be  signed  by  defendant,  and  in  it 

reference  is  made  to  the  letter  of  April  3d,  Exhibit  "F,"  and 
part  of  the  contents  of  said  Exhibit  "F"  is  therein  repeated, 
and  it  is  distinctly  referred  to  as  emanating  from  defendant. 
We  therefore  hold  that  the  latter  of  April  3d  was  properly 
admitted  in  evidence. 

Affirming  the  jndgm«Qt  appealed  from  will  not  altar  the 
fact  that  said  judgment  has  been  in  part  satisfied.  We  there- 
fore advise  that  said  judgment  be  ailirmed. 

Smith,  C,  and  Ghipman^  C,  concorred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.   Van  Dyke,  J.,  Harrison,  J.,  Qaroutte,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  16M.  DaiwrtoMiit  Two.— NoremlMr  7,  1900.] 

SARAH  L.  PHILLIPS,  Respondent,  v.  SANGER  LUM- 

BER  COMPANY,  Appellant. 

CoBPORATiONB — Unauthobized  Notk — RATIFICATION. — A  promissory 
note  of  a  corponttloii,  OKecuted  in  its  name  by  its  presidoit,  for  a 
valuable  oonsideration,  to  another  corporation  of  wlUefa  he  was  also 
the  preddent  and  a  large  ttockholder»  nUhoagSi  not  formally  an- 
tborized  fay  a  resolution  of  the  board  of  directors,  may  be  rabee- 
quently  ratified  by  the  corporation  so  as  to  become  a  valid  obliga* 
tion  against  it.  And  such  ratification  is  shown,  if  the  transaction 
in  connection  with  which  the  note  was  given  is  fully  entered  in  the 
books  of  the  corporation,  and  notice  thereof  thus  imparted  to  it, 
and  thereafter  fur  a  space  of  seven  months  the  corporation  takes 
no  steps  to  disafflm  tho  aol%  and  fotniin  tho  «ootid«mtloB  for 
which  it  was  givok 

la.— Note  to  Pbbiident— VotDava  Oowthact— Biiflmroii— Rbtubii  or 
CoKSiDERATldN. — Where  the  president  of  a  corporation  has  the 
power  to  execute  notes  in  its  name,  a  note  so  executed  by  him,  for 
a  valuable  consideration  moving  to  the  corporation,  in  a  transaction 
in  which  he  has  an  interest  adverse  to  it,  is  not  void,  but  voidable 
only  at  the  option  of  the  corporation.  The  right  of  the  corpora- 
tion in  soeb  a  ease  is  merely  the  right  to  rescind,  and  thit  It  on- 
not  do  without  reotorfng  tho  oonslderatloB  lor  tht  nolo. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.  William  R.  Daingerfield,  Judge. 

The  facte  are  stated  in  the  opinion. 

Charles  B.  Wileon,  and  R.  E.  Houghton,  for  Appellant 

The  note  in  question  is  invalid,  for  the  reason  that  one 
acting  in  a  fidudaiy  capacity  cannivt  take  any  advantage  per- 
sonal to  himself  from  his  administration  of  the  subject  of 
the  trust.  (Civ.  Oode,  sacs.  2230,  2234  ;  Parmer^  eto.  Oo.  v. 

San  Diego  etc.  Co.,  45  Fed.  Rep.  527 ;  Wickersham  v.  Crit- 
trnden,  93  Cal.  17;  Ryan  v.  Leavenworth  etc.  Ry.  Co.,  21 
Kan.  397,  398;  Wilbur  v.  Lynde,  49  Cal.  292»;  Goodin  v. 
CineinwUi  eU.  Canal  Co.,  10  Ohio  St.  183»;  Flint  etc.  Ry. 
Co.  V.  Dewey,  14  Mich.  488;  CorbeH  v.  Woodwwrd,  6  Saw. 
404;  Blm  v.  MaUeeon,  45  N.  Y.  26;  Abbott  v.  American 
Hard  Rubber  8o„  S3  Barb.  578;  Ifoimweli  on  Private  Oor- 
porations,  sees.  517,  518.) 

Van  Ness  &  liedman,  for  Respondent. 

SMITH,  C— The  suit  was  brought  for  the  sum  of  two 
thousand  dollars  and  interest,  alleged  to  be  due  on  a  prom- 
issory note,  of  date  November  30,  1895,  made  by  the  defend- 
ant to  the  Moore  &  Smith  Lumber  Company,  and  assigned 
by  the  latter  to  Frances  J.  P.  Moore,  and  by  her  to  the  plain- 
tiff. There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appeals. 

No  daim  is  made  by  the  respondent  to  any  right  of  re- 
covery as  assignee  beyond  that  vested  in  the  original  payee. 
11 K'  note  was  i^igned  by  the  president  of  the  defendant,  A.  D. 
iMoore,  who  was  at  the  same  time  the  president  and  a  large 
stockholder  of  the  Moore  &  Smith  Lumber  Company,  the 
payee.  There  was  no  resolution  of  the  board  of  directors  of 
the  defendant  especially  directing  or  authorising  the  making 
of  the  note.  The  principal  points  urged  by  the  appellant  for 
reversal  are  (1)  that  the  president  bad  no  power  to  execute 
tho  note:  (2)  that  he  was  prerhided  by  his  interest  in  the 
Moore  &  Smith  Lumber  Company  from  .dealing  iu  the  trans- 

1  19  Am.  Bep.  045.  »  98  An.  Dee.  tS. 
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aeticm;  and  (3) — ^in  answer  to  the  respondent's  daim  that 
the  transaction  was  sabsequently  ratified — that  there  was  no 
sach  ratification.  In  the  view  we  take  of  the  case  it  will  be 
necessary  to  consider  only  the  last  proposition. 

The  note  sued  on,  and  two  others  made  in  the  same  tran- 
saction, were  given  for  valuable  consideration  received  by  the 
defendant ;  and  the  whole  transaction  was  entered  at  large  in 
the  books  of  the  defendant,  where  its  nature  and  terms  fully 
appear.  Daring  the  period  of  something  over  seven  months 
elapsing  before  the  bringing  of  the  suit — though  in  the 
meantime  the  note  was  presented  for  payment — no  objection 
was  made  to  the  note,  nor  was  there  any  attempt  or  offer  to 
resdiid;  nor  is  there  any  offer  in  the  answer  to  restore  the 
consideration.  The  position  of  the  defendant  is,  in  effect, 
that  it  is  entitled  to  retain  ihe  benefits  of  the  transaction,  and 
to  repudiate  its  obligations.  Under  no  view  of  the  case  can  this 
contention  be  sustained. 

If  Moore,  as  [)resident,  had  the  power  to  execute  the  notes, 
it  was  not  affected  by  the  interest  he  had  in  the  Moore  & 
Smith  Lumbw  Company,  the  payee.  A  trustee  or  fiduciary 
is,  indeed,  forbidden  by  section  2230  of  the  Civil  Code  to 
take  part  in  any  transaction  in  which  he,  or  one  for  whom  he 
acts  as  agent,  luus  an  interest  adverse  to  that  of  his  benefici- 
ary; and  by  section  2234  for  him  to  do  so  is  a  fraud  against 
the  beneficiary  of  the  trust.  But  assuming,  though  not  de- 
ciding, that  the  case  comes  within  the  scope  of  these  provi- 
sions, they  do  not  affect  the  power  to  execute  the  contract, 
where  otherwise  it  ensts,  but  only  the  contract  itself  after 
it  is  executed ;  that  is  to  say,  they  do  not  make  the  contract 
void,  but  voidable  only  at  the  option  of  the  beneficiary,  who 
may  either  affirm  or  repudiate  it.  {WickersJiam  v,  Critten- 
den, 93  Cal.  29.)  The  right  of  the  beneficiary  in  such  cases 
is,  therefore,  merely  the  right  to  rescind;  and  to  effect  this 
he  must  restore  the  consideration.  He  cannot  retain  the 
benefits  of  the  transaction  and  repudiate  its  obligations.  (Civ. 
Code,  sec.  1(391.)  If,  therefore,  after  knowle<lu:e  of  the  tran- 
saction he  does  not  elect  to  terminate  the  contract,  he  must 
be  regarded  as  ratifying  and  confirming  it.  (Civ.  Code,  sees. 
1588,  1589.) 

Nor  will  the  result  be  dianged  if  we  assume  that  there  was 
CXXX.  Cal.— 28 
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no  authority  originally  for  the  execution  of  the  note.  An 
uucncy  may  be  created  by  subsequent  ratification  as  well  as  by 
precedent  authority  (Civ.  Code,  sec.  2307) ;  and  where  au 
oral  authorization  would  suffioe  for  oonfening  an  agency, 
it  will  be  ratified  by  accepting  or  retaining  the  benefit  of  the 
act  with  notice  thereof.  (Civ.  Code,  sec.  2310.)  The  case  here 
comes  clearly  within  these  provisions.  Oral  authority  is 
sufficient  to  create  an  agent  to  execute  a  note  or  notes  (1  Dan- 
iel on  Negotiable  Instruments,  sec  274.;  and  this  is 
equally  true  in  the  oaae  of  corporations  as  of  natural  persons. 
(Waterman  on  Corporationa,  aeo.  30;  QT0ig  v*  Biordan,  99 
Cal.  322;  Crawley  v.  Genesee  Co,,  65  CaL  273.)  The  tran- 
saction  in  this  case  was  fully  entered  in  the  books  of  the  de- 
fendant, and  notice  thus  imparted  to  it.  (1  Waterman  on 
Corporations,  480;  Holden  v.  Hoyt,  134  Mass.  184.)  After 
such  notice  it  retained  the  consideration  of  the  transaction, 
and  thus  accepted  its  benefita.  It  must  theraf ore  be  held  to 
have  ratified  the  transaction. 

There  are  nnmeroDS  points  made  by  the  appellani's  ooon- 
sel,  which  we  have  examined  in  detail,  but,  otherwise  than  as 
involved  in  the  points  above  considered,  they  may  be  re- 
garded as  immaterial. 

I  advise  that  the  judgment  and  order  ^ypealed  liom  be 
affirmed* 

Haynes,  C,  and  Oooper,  C,  concorzed. 

For  the  veasona  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  appealed  from  are  aifirmed. 

Henshaw,  J.«  McFarland,  J.,  Temple.  J. 
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rS.  p.  No.  1576.    Department  One,— November  8,  1900.] 

IJANCY    GREEN,  Respondent,  v.  PACIFIC  LUMBER 

COMPANY,  Appellant 

ttAiLBOAo  CoMPAKT— Ofbkatioii  ov  Onooifo  Tbadis— Gms  Nwu- 
ODVCC — nitroad  compuiy  opiratiiig  &  singlo  tnak  so  that  two 
trains  aro  runniug  thereupcn  in  opposite  directions  at  the  same 
tint,  so  as  to  throatan  a  ooUision,  is  guilty  of  grass  MgUgsnoa 

iD. — Escape  of  Passknob  to  Ayohi  Tkbbatbiibi  OommoH  RwulT' 

wo  Ikjuby — CoirmxBOTOVT  NnsLiaiiios — QunanoH  or  Faot. — ^A 
lady  passenger,  who  jumped  with  other  passengers  from  a  train 
going  from  eight  to  ten  miles  per  hour,  under  en  apprdiension  of 
gieat  danger  from  collision  with  a  freight  train,  discovered  to  tx? 
mjildly  approaching  from  around  a  curve  toward  the  passenger 
train,  and  fell  face  downward  upon  the  track,  from  which  she 
rolled  to  escape  being  run  over,  otuI  was  carriea  down  an  em- 
bankment, to  her  serious  injury,  cannot  be  charged  with  contri- 
butory negligence,  as  matter  of  law;  but  it  is  essentially  a  ques* 
lion  of  fact  whether  her  aeli  w«ns  JustSfled  In  tIow  of  all  tiie  sur- 
rounding circumstances. 

*D.— Resix)NSIBIL1TY  of  Railroad  Company — hsCAPi  ov  Passengers 
Cai  sei)  uy  Pekii  ol  s  Operation  of  Tkains. — 1£  a  railroad  company 
so  operates  its  trains  as  to  place  its  passengers  in  sitimfcions  appar* 
cntly  so  dangerous  and  haiardous  as  to  create  la  their  minds  a 
reiiMiunhle  apprehension  of  peril  and  injury,  and  thereby  eselte 
iheir  alarm  and  induce  them  to  make  efforts  to  escape,  and  if,  in 
Huch  efforts  to  escape,  they  receive  pomonal  injuries,  the  railroad 
eompaay  is  responsible  in  damagce  for  its  negligenes. 

Uo. — ALiQBTnco  ov  PASSENoa  IN  Dahoebous  Spot — The  fact  that  a 
passenger,  in  the  hurry  and  eidtement  of  an  atten^t  to  escape 
from  the  peril  of  a  threatened  coUision  of  trains,  alights  upon  an 
unsafe  and  dangerous  spot,  will  not,  of  Itselfy  necessarily  defeat  a 
right  of  recovery,  although  a  safe  and  aeeure  spot  was  at  hand  and 
equally  reedy  of  access. 

tfD.— FUADINO  ARD  JSmBNOB— CBAMB  OP    BBIXO    TKBOWH  UPOII 
tBAGB''^PB00F  OP  SiNOLE  ACT — ^EVIDENCK  .NOT  OBJECTED  TO.— Uu- 

der  a  count  in  the  complaint  averring  that  plaintiff,  "in  her  effort 
to  escape  from  said  car  and  avoid  probable  injury  and  death,  was 
thrown  with  great  violence  and  force  upon  the  track  of  defend- 
ant's railroad,  and  was  greatly  and  severely  injured,"  proof  may 
be  given  of  her  jumping  from  the  train,  her  falling  or  being  thrown 
upon  the  track,  and  her  rolling  from  the  track  down  the  embank- 
ment, which  may  be  regarded  as  a  single  set  wberehj  ehe  was  in- 
jured, filling  the  measure  of  the  aTcrmcnt.  espedaUy  where  the 
.evidence  was  not  objected  to  as  not  being  within  the  pleadfaigs. 
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lu. — EeJTUSAI.  of  iKBTBLCnOH— APFLICABIUTY  to  One  COLIfTf  AND  NOT 

TO  AivoTBm.— WhiM  tiie  eomplaint  in  tha  flnt  oount  alleged  that 
the  injury  .the  letult  of  a  colUsion  <if  the  trainsp  Irat  In  th«  Me- 
ond  count  alleged  that  it  resulted  from  an  escape  from  the  oar 
to  avoid  peril  of  death  from  the  threatened  eollbion,  in  which  the 
was  thrown  upon  the  trade  with  violenoe  to  her  injury,  the  cause 
of  action  in  the  second  count  in  no  way  depends  upon  an  actual 
collision;  and  a  requested  instruction  that  plaintiflf  cannot  recover 
unless  she  has  proved  by  a  preponderance  of  evidence  that  the  col* 
lision  caused  her  injury  is  properly  refused. 

Id. — Injury  Resulting  to  Passengeb — Prima  Facie  Case — Burden 
OF  Proof  Upon  Carrier. — Evidence  that  plaintiff  wais  a  passenger 
in  defendant's  car,  and  was  injured  as  the  result  of  the  operation 
by  the  defendant  of  colliding  trains,  makes  a  prima  facie  casti 
against  the  defendant.  The  hnrden  of  proof  is  than  tiinnm  upon 
the  def endanti  as  a  canier  of  passengers,  to  orerooms  sudi  prima 
foioie  ease;  and  if  soflli  bnrden  is  not  sostainsd,  the  Terdiet  should 
be  for  the  plaintiff. 

Id.— CBinaiBM  or  Tftam— Bisan  ov  Pambroeb  hot  Waivid— Be* 
anmsiBiLiTT  or  Cabbieb.— Hie  plaintiff  bj  ridiqg  as  a  passenger 
for  hire  in  a  car  which,  with  the  locomotiTe  attached,  was  a  crude 
affair,  waived  none  of  her  rights  as  a  passeager.   The  defendant, 

in  transporting  her  as  a  passenger  for  hire,  was  subject  to  all  of 

the  rul(\s  of  law  which  bind  common  carriers  of  passengers;  and  the 
plaintiff  was  entitlrd  to  the  same  care  of  the  defendant  for  her 
safety  as  though  she  were  a  passenger  upon  a  Pullman  train. 

Id. — Evidence — CoMPLAnria  op  Pain  and  Suffering  to  Nurse — Ex- 
pert— Hearsay. — Evidence  that  during  the  first  week  after  the  in- 
jury of  the  plaintiff  she  made  complaints  of  pain  and  suffering  to 
the  nurse  attending  upon  her  is  admissible.  It  involves  no  prin- 
ciple of  expert  evidence,  and  is  not  objectionable  as  hearsay. 

Id. — Declarations  Indicative  of  Present  Physical  Condition. — In- 
voluntary declarations  and  exclamations  indicative  of  a  present 
physical  condition  are  competent  evidence  as  distinguished  from  ob- 
JeetioBable  dedaratioDB,  cnlj  aoountipg  to  the  statement  of  a 
past  condition. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  £.  W. 
Wilson,  Judge. 

The  facts  aie  stated  in  the  opinion  of  the  oouri 

8.  M.  Buck,  for  appellant 

Plaintiff  was  bound  to  establish  her  ease  as  alleged,  which 
she  did  not  do.  (Mtmdran  v.  Oom,  51  Cel.  151 ;  Heinlen  v. 
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Heilbron,  71  CaL  663;  Shenandoah  etc.  Co.  v.  Morgan,  106 
Gal.  417 ;  Elmore  v,  Elmore,  114  CaL  519;  Waldhier  v.  Han- 
nibal ete,  Ry,  Co,,  71  Mo.  614;  Marquetie  etc.  R.  R.  Co.  v. 
Marcoit,  41  Mich.  435;  Baiterton  v.  Chieapo  eie.  Ry,  Co., 
49  Mich.  184;  Chicago  etc.  R.  R.  Co.  v.  Lee,  68  111.  576; 
Manuel  v.  Railroad  Co.,  56  Iowa,  655.)  The  evidence  shows 
that  the  injury  was  the  result  of  plaint ifY's  own  negligence. 
(Baltimore  etc.  R,  R.  Co.  v.  Boteler,  38  Md.  568.)  The  evi- 
dence of  the  nune  was  not  admiasibley  such  evidence  being 
confined  to  skilled  physidansi  or  to  declarations  made  im- 
mediately after  tbe  accident  (Barber  v.  Mernam,  11  Allen, 
324,  325.) 

J.  H.  G.  Weaver,  and  W.  F.  Clybome,  for  Respondent 
All  injuries  resulting  by  reason  of  the  defendant's  negli- 
genoe,  though  remotely  occasioned^  are  recoverable.  (Brown 
V.  Chicago  etc.  Ry,  Co,,  54  Wis.  842.'  )  There  was  no  vaxiance 
between  the  pleading  and  proof;  and  no  objection  having 
been  taken  to  the  evidence  in  support  of  the  complaint,  ob- 
jection cannot  be  raised  thereto  upon  appeal  for  the  first 
time.  {Stockton  Combined  Harvester  etc.  Works  v.  Olenn 
FaUs  Ins,  Co,,  121  Cal.  167 ;  Elmore  v,  Elmore,  114  Cal. 
519.)  The  complaints  of  pain  and  suffering  made  to  the  nurse 
in  attendance  upon  plaintiff  were  adnussible.  (Bridge  v, 
Oshkosh,  71  Wis.  363,  and  cases  cited.)  The  instructions 
given  were  correct;  and  the  instructions  refused  were  incor- 
rect. The  question  of  conthbutoiy  negligence  was  properly 
left  to  the  jury. 

QAROUTT£,  J. — ^This  is  an  action  to  recover  damages 
for  personal  injuries.  Defendant  appeals  from  the  judgment 
and  order  denying  a  motion  for  a  new  trial.  Defendant  was 
engaged  in  the  lumber  business,  and  in  connection  therewith 
operated  a  railroad.  Plaintiff  was  a  passenger  upon  this  rail- 
road, traveling  from  the  town  of  Scotia  to  Alton.  The  rail- 
road was  a  single  track  road,  and  between  these  two  points, 
while  the  train  was  gomg  at  the  rate  of  eight  or  ten  miles 
an  hour,  an  approaching  freight  train  disclosed  itself  in 
front,  a  few  hundred  feet  distant,  as  it  emerged  from  around 
a  curve.   A  collision  seemed  certain,  and  the  plaintiff,  as 

1  41  Am.  Rap.  41. 
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well  as  others  upon  the  train,  escaped  therefrom  to  the 
ground.  In  har  efforts  to  escape  the  threatened  danger  she 
jumped  or  stepped  from  the  train,  fell  upon  the  trade,  and 
rolled  down  an  embankment,  aoffering  great  personal  in> 

juries.  Various  questions  are  raised  by  this  appeal  upon  the 
gn^^ng  and  refusing  of  certain  instructions  as  to  tlie  law,  and 
some  rulings  upon  the  admission  and  rejection  of  evidence 
are  also  assailed. 

It  may  be  conceded  that  when  the  defendant  attempted  to 
operate  two  trains  upon  a  single  track  at  the  same  place  and 
time,  and  traveling  in  opposite  directions,  it  was  guilty  of 
<;ross  negligence.  But  defendant  now  insists  that  plaintiff 
was  guilty  of  contributory  negligence,  first,  in  this:  that  if 
she  had  not  jumped  from  the  train  she  would  not  have  been 
injured,  and,  ergo,  she  should  not  have  jumped;  and,  second,, 
that  after  having  jumped  she  should  not  have  fallen  and 
rolled  down  the  embankment.  When  a  passenger  upon  • 
lailroad  train  observes  a  second  train  upon  the  same  track 
a  few  hundred  feet  distant,  the  two  trains  rapidly  approach- 
ing each  other,  danger  is  right  at  his  elbow,  and  it  behooves 
him  to  do  something  and  do  it  quickly.  There  is  no  tune 
to  enter  into  mental  calculations,  mathematical  or  otherwise^ 
as  to  whether  or  not  it  is  best  to  stand  your  ground  and  trust 
to  some  advertment  of  the  collision,  or,  upon  the  contrarv  . 
attempt  to  escape  from  the  scene  of  the  danger  at  the  quick- 
est possible  moment.  And  the  law  recognizes  that  under 
these  circumstances  a  man  may  do  the  wrong  thing,  his  act 
thereby  resulting  in  an  injury  to  himself,  and  yet  not  bc^ 
held  guilty  of  contributory  ne^Ugence.  This  principle  of 
law  may  be  thus  stated:  ''If  a  railroad  company  so  operates 
its  trains  as  to  place  its  passengers  in  situations  apparently 
so  dangerous  and  hazardous  as  to  create  in  their  minds  a 
reasonable  apprehension  of  peril  and  injury,  and  thereby 
excite  their  alarm  and  induce  them  to  make  efforts  to  es- 
cape,  and  if  in  such  efforts  to  escape  they  receive  personal 
injuries,  it  is  responsible  in  damagss  for  its  negligence.''  Un- 
der the  circumstances  of  this  case,  tested  by  this  principle  of 
law,  is  was  essentially  a  question  of  fact  for  the  jur>-  as  to 
whether  or  not  plaintiff  was  justified,  in  view  of  all  the  sur- 
rounding conditions,  in  jumping  from  the  train. 
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The  same  principle  of  law  may  be  invoked  upon  the  sec- 
ond contention  made  as  to  contributory  negligence.  If  the 
danger  of  collision  is  banging  right  over  a  passenger's  head, 
the  proprieties  and  niceties  usually  demanded  of  passengers 
ir  alighting  from  trains  certainly  need  not  be  observed  to 
their  full  extent.  Under  those  circumstances  a  person  does 
not  stand  and  ponder  upon  the  order  of  his  going,  but  goes 
at  once.  A  safe  or  unsafe  spot  may  be  chosen  upon  which 
to  alight  from  the  car.  If  the  spot  be  unsafe  and  dangerous, 
that  fact,  of  itself,  will  not  necessarily  defeat  a  right  of  re- 
covery, even  though  a  safe  and  secure  spot  was  at  hand  and 
equally  ready  of  access.  The  plaintiff  testifies  that  in  jump- 
ing from  the  train  she  fell  upon  the  track  face  downward, 
that  danger  still  threatened  her  there  as  the  cars  were  hable 
to  pass  over  her,  and  in  rolling  from  the  track  she  was  car- 
ried down  the  embankment  This  court  will  not  hold,  as 
matter  of  law,  that  her  acts,  under  the  circumstances  de- 
tailed, amount  to  contributory  negligence. 

The  complaint  in  this  case  is  composed  of  three  count-. 
The  second  count  is  to  the  effect  that  bv  reason  of  the  threat- 
ened  collision  of  the  two  trains,  and  fearing  greater  danger 
therefrom,  said  plaintiff,  ''in  her  effort  to  escape  from  said 
car  and  avoid  probable  injury  and  death,  was  thrown  with 

great  violiMue  upon  the  track  of  defendant's  railroad  and 
was  greatly  and  severely  injured.''  Whatever  may  be  said  as 
to  the  insulii{'i(MH  y  of  the  evidence  to  support  the  other 
counts  of  the  pleading,  there  can  be  no  question  but  that  the 
evidence  is  sufficient  to  supi>ort  the  count  to  which  we  have 
referred.  The  jumping  from  the  train  by  reason  of  the 
threatened  collision,  the  falling  or  being  thrown  upon  the 
tiack,  and  the  rolling  from  the  track  down  the  embank- 
ment, may  be  grouped  as  a  single  act,  and  it  fairly  fills  the 
measure  demanded  by  the  allegation  in  the  count  to  the  ef- 
fect that  in  escaping  from  the  train  she  "was  thrown  upon 
the  track  and  injured."  Especially  is  this  true  when  we 
consider  that  all  this  evidence  went  to  the  jury  without  t\ 
single  objection  to  the  effect  that  it  was  not  within  the 
pleadings. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  an 
instruction,  which,  among  other  matters,  contained  the  fol- 
lowing language :  '1  call  your  particular  attention  to  these 
ai  negations  of  the  complaint,  and  charge  you  that  unless 
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the  plaintiff  has  shown  by  a  preponderauoe  of  evidence  thut 
her  injury  was  the  result  of  a  collision,  then  your  verdict 
must  be  for  defendant.  In  other  words,  the  plaintiff  having 
alleged  in  her  oomplaint  that  the  collision  caused  her  injury, 
it  is  necessary  that  she  should  prove  such  allegation  pro- 
cisely  as  made;  and  in  case  of  failure  to  do  so,  plaintiff  would 
not  be  entitled  to  recover,  even  though  the  jury  believed  that 
defendant  was  uegligenf  The  instruction  was  properly  re- 
fused, for,  as  we  have  seen,  the  second  count  of  the  complaint 
contains  no  claim  that  Uie  injury  to  plaintiff  was  directly 
occasioned  by  the  collision.  It  was  the  attempt  of  plaintiff 
to  escape  from  the  threatened  collision  which  resulted  in  her 
injury.  The  cause  of  action  set  out  in  the  second  count  of 
the  complaint  in  no  way  depended  upon  an  actual  collision 
of  the  two  trains,  and  that  count  would  have  been  equally  as 
meritorious  if  no  collision  had  ever  taken  place. 

Defendant  claims  that  it  was  ''damaging'^  error  to  give  the 
following  instruction:  "In  this  case  all  that  is  necessary  for 
plaintifl'  to  prove  in  the  first  instance  is  that  she  was  a  pas- 
senger in  defendant's  car;  that  said  car  came  into  colliaioii 
with  one  of  defendant's  trains,  while  they  were  being  run  by 
defendant;  and  that  the  injuries  of  plaintiff  resulted  by  rea- 
son thereof.  This  establishes  a  prima  fade  case  against  th«» 
defendant.  The  burden  of  proof  is  then  thrown  upon  de- 
fendant, ....  and  if  defendant  has  failed  in  this  they 
should  ^d  for  plaintiff."  This  instruction  contains  a  sound 
elementary  principle  of  law  applicable  to  common  carriers, 
and  no  objection  can  be  made  to  it  We  have  also  examined 
with  care  the  other  instructions  given  and  refused  by  the  trial 
court)  and  find  no  valid  objection  to  its  action  in  dealing 
with  them. 

The  witness  who  acted  as  a  nurse  for  plaintiff  during  the 
first  week  after  her  injuries  were  received,  was  asked  the  fol- 
lowing question:  "You  may  state  any  complaints  of  pain 
and  suffering  which  you  heard."  The  objection  to  this  ques- 
tion upon  l^e  ground  that  the  witness  was  not  an  expert 
amounts  to  nothing.  No  principle  of  expert  evidence  is  in- 
volved in  the  question.  Neither  do  we  consider  the  evidence 
objectionable  as  hearsay.  Involuntary  declarations  and  ex- 
clamations of  a  person's  piesent  pain  and  suffering  are  ad- 
missible as  tending  in  some  degree  to  show  his  physical  oon- 
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dition.  Of  course,  when  these  declarations  only  amount  to 
statements  of  his  past  condition  they  should  be  rejected. 
(Bride  V.  Oshkoah,  71  Wis.  363;  WUl  v.  Mendon,  108  Mich. 
251.)  The  question  here  proposed  oomee  fairly  within  the 
true  role  of  law  and  was  proper.  If  tke  answer  was  too 
broad,  as  unresponsive  to  the  question,  the  remedy  of  ap- 
pellant is  found  in  a  motion  to  strike  out.  In  view  of  the 
serious  injury  suffered  by  plaintiff  as  a  result  of  the  accident, 
the  question  and  answer,  as  far  as  they  were  relevant,  were 
matters  of  very  minor  importance  under  any  circumstances. 
Regarding  the  testimony  of  Dr.  Felt,  the  motion  to  strike 
out  the  answer  of  the  witness  came  too  late,  even  if  it  be 
conceded  that  the  question  was  an  improper  one. 

The  car  with  the  locomotive  attachment  upon  which  plain- 
tiff was  riding  at  the  time  of  the  accident  was  a  crude  ail'air. 
And  it  is  now  claimed  by  defendant  that  plaintiff,  in  riding 
upon  such  a  train,  waived  certain  rights  to  which  she  might 
have  been  entitled  if  riding  upon  an  ordinary  passenger 
train.  The  claim  that  plaintiff  was  extended  the  privilege 
ox  riding  in  the  car  is  of  no  force.  Defendant,  in  running 
this  car,  carried  passengers  for  hire.  Plaiutiil  paid  her  fare, 
and  defendant  was  a  common  carrier  in  transporting  her, 
subject  to  all  the  rules  of  law  which  bind  a  conmion  carrier 
of  passengers  in  the  performance  of  its  duty.  Plaintiff 
waived  no  rights,  and  was  entitled  to  the  exercise  of  the  same 
care  upon  the  part  of  defendant,  looking  to  her  safety,  as 
though  she  had  taken  passage  upon  a  Pullman  train.  We 
find  no  error  in  the  instructions  bearing  upon  this  branch  o^ 
the  case. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 

tirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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IB.  V,  No.  1696.  DepaxtiiMnt  Two.— November  8,  1000.] 

THE  PEOPLE  ex  rel.  BOARD  OF  STATE  HARBOR 
COMMISSIONERS,  Respondent,  v.  PACIFIC  IM- 
PROVEMENT COMPANY  et  al.,  AppellantB. 

BOABD  OF  State  Harbob  Commissioners— Jubisdiction  Oveb  Channel 
Strket — Ebb  and  Flow  or  Tide  Water. — The  act  of  March  15, 
1878.  which  specially  extends  the  jurisdiction  of  the  board  of  state 
harbor  commissioners  in  and  over  Channel  street,  "aa  far  M  tlMI 
ebb  and  flow  of  tide  water,"  is  not  to  be  eonstraed  as  eoBfiniag 
their  jnrisdietioii  to  tbat  portion  only  of  ChnBnel  street  where 
the  tide  ebbs  and  flows,  but  mm  extending  it  M  ftr  as  the  tide  eUe 
and  flows  and  to  all  parti  ol  Channel  street 

Id.— AcilON  or  Bjectmmit— Pl»adiwg — Admission. — ^The  commission- 
ers are  authorized  by  section  2523  of  the  Political  Code,  Uken  to- 
set  hor  with  section  2524  of  the  same  code  and  tne  act  of  1878,  to 
bring  an  action  of  ejectment  in  the  name  of  the  people,  to  recover 
possession  ot  a  strip  of  land  in  Channel  street  over  which  the  tide 
ebbs  and  flows;  and  where  the  verified  eomplaint  aO^ges  that  the 
tide  ebbs  and  flows  over  the  premises  in  eontroversj,  and  the  al- 
legation is  not  denied,  it  cannot  be  claimed  by  the  defendant  that 
the  land  is  separated  from  the  esaal  by  a  bulkhead,  and  that  the 
tide  does  not  cibb  and  flow  vmt  It. 

Id.— Act  or  1879  not  Repealed  by  IifFLiOATioir.— The  act  of  1878,  pro- 
viding that  "the  inshore  limit  of  the  jurisdiction  of  the  board  of 
state  harbor  commissioners  shall  be  and  remain  the  same  as  de- 
fined in  section  2524  of  the  Political  Code,"  and  specially  extending 
their  jurisdiction  in  and  over  Channel  street  "aa  far  as  the  ebb  and 
flow  of  tide  water,**  is  not  repealed  by  impUeatioii  as  to  the  latter 
prorision  by  the  snbssquent  amendments  of  1887  and  1889  to  sse- 
tion  2824  of  the  Political  Code,  there  being  no  ladieal  inconsistency 
between  theee  auMndments  and  that  special  provision  of  the  act  of 
1878  which  esa  still  stand  and  be  read  as  a  part  of  that  aeefeioB 
as  smended,  and  aa  a  proviso  therolo. 

Ookrtrt'Ction  of  Statutes — Rfpkat.  oy  Implication  not  Favorto.— 
The  law  does  not  favor  a  repeal  by  implication,  and  where  there 
are  two  or  more  provisions  in  relation  to  the  same  subject  matter, 
they  must,  if  possible,  be  eonstmed  so  as  to  maintafai  the  integrity 
of  both;  and  the  repugnancy  between  them  should  be  very  clear  te 
sostain  a  repeal  by  implication. 

Id. — Spbcial  aru  General  STATcm. — Where  a  special  and  a  ;^era1 
statute  treat  of  the  same  subject,  the  special  act  will  control  as  to 
i\A  special  provisions,  and  will  not  be  deemed  repealed  by  implication 
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by  a  later  genanl  itatiite,  althon^  the  tsnn»  of  the  general  stat. 
ute,  taken  strietlj,  would  include  the  terms  of  the  special  etatate* 
if  they  are  not  irreconcilably  inconsistent,  and  if  there  is  no  mani- 
fest intention  of  the  legielatim  to  npeal  or  alter  the  epecial  etat* 
ute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Frandsoo.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  ihe  opinion. 
J.  £.  Foolds,  for  Appellanli. 

The  re-enactment  of  section  2524  of  the  Political  Code  in 
1887,  omitting  all  reference  to  the  proviso  contained  in  the 
^  of  1878,  repealed  that  proviso.  {CamUy  v,  Stanfield,  10 
Tex.  5461 .  state  v.  Wikon,  48  N.  H.  415.>)    Under  the 

rules  of  construction  the  legislature  must  have  had  in  mind 
ihe  act  of  1S78,  and  to  have  intended  the  repeal  of  that  pro- 
viso, as  inconsistent  with  the  re-enacted  statute  omitting  it. 
(Sutherland  on  Statutory  Construction,  187, 179,  180,  184, 
186,  222,  371, 419.)  Section  2523  of  the  Political  Code  does 
not  authorise  this  action.  An  action  upon  the  relation  of 
the  harbor  commissioners  is  not  a  proper  remedy  for  a  pur- 
presture.    (,13  Am.  &  Eng.  Ency.  of  Law,  939,  940.) 

Tirey  L.  Ford,  Attorney  General,  for  Respondent. 

The  provisions  of  a  former  statute  referred  to  in  a  later 
special  statute  which  operates  as  a  proviso  thereof  are  to  he 
•deemed  embodied  in  the  special  statutes,  and  any  subse- 

-quent  change  of  the  former  statute  cannot  change  the  special 
slatute  or  oporatc  to  repeal  it.    {People  v  Whipple,  47  Cal. 

Ventura  Comity  v.  Clay,  112  Cal.  65;  Tumey  v,  Wilton, 
.^^6  111.  385;  Sutherland  on  Statutory  Construction,  sec.  257.) 
The  action  of  ejectment  in  the  name  of  the  people  on  rela- 
tion of  the  harbor  commissioners  was  the  proper  remedy. 
<Pol.  Code,  sees.  2623,  2624;  Act  of  1878,  p.  263;  People 
4?.  La  Rue,  95  Cal.  77;  People  v.  Davl(hon,  30  Cal.  379:  San 
Francisco  v.  Calderwood,  31  Cal.  601^;  Cobum  v.  Ames,  52 
Cal.  397.^)   A  special  law  is  to  be  read  with  a  general  law, 

1  60  Am.  Dec.  219.  8  91  Am.  Dec.  542. 

^  82  Am.  Dec.  183.  4  28  Am.  Rep.  634. 
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and  to  be  considered  specially  effective  where  the  proyisioM 

are  different.    {Talcott  v.  Harbor  Commrs.,  53  Cal.  199.) 

COOPER,  C. — This  action  was  brought  by  the  board  of 
state  harbor  commissioners,  in  the  name  of  the  people  of  the 
state  of  California,  to  recover  poeseasion  of  a  strip  of  land 
thirty  feet  wide  lying  along  the  southerly  side  of  Channel 
street,  in  the  dty  and  county  of  San  Francisco,  and  consti- 
tuting a  portion  of  said  street,  the  same  being  located  west 
of  the  east  line  of  Fifth  street.  Defendants  filed  a  demurrer 
to  the  complaint,  which  was  overruled,  and  thereupon  they 
filed  an  answer.  It  was  agreed  that  the  case  be  submitted 
upon  the  pleadings,  and  that  findingi  he  waived.  The  court 
thereupon  ordered  judgment  for  plaintiff,  and  this  appeal 
is  from  the  judgment  on  the  judgment-roll. 

The  main  controversy  is  as  to  whether  the  premises  de- 
scribed in  the  complaint  are  part  of  the  territory  over  which 
the  jurisdiction  of  the  state  board  of  harbor  commissioners 
extends.  The  solution  of  the  question  depends  upon  the  con- 
struction of  certain  acts  of  the  legislature.  Prior  to  March 
15,  1878,  the  territory  subject  to  the  jurisdiction  of  the  said 
board  was  described  by  section  2524  of  the  Political  Code, 
and  did  not  include  the  premises  in  controversy.  The  lan- 
guage of  the  section,  as  to  the  portion  of  the  description  of 
Channel  street,  was:  "Thence  southerly  along  the  center 
of  Third  street,  to  the  northerly  line  of  Channel  street; 
thence  westerly,  aloncj  (ho  last-niontioncd  line,  to  the  easterly 
line  of  Fifth  stree  t ;  thence  southerly,  alonp;  said  last-men- 
tioned line,  to  the  southerly  line  of  Channel  street;  thence 
easterly,  along  said  mentioned  line,  to  the  center  of  Ken- 
tucky street." 

There  is  no  claim  that  the  premifses  were  included  within 
the  descriptive  calls  of  said  section,  or  within  the  jurisdic- 
tion of  the  board,  prior  to  the  said  fifteenth  day  of  March, 
1878.  On  the  last-named  date  the  legislature  passed  an  act 
^  entitled  "An  act  concerning  the  waterfront  of  the  city  and 
county  of  San  Francisco."  (Stets.  1877-78,  p.  263.)  This 
act  provided:  "The  inshore  limit  of  the  jurisdiction  of  the 
hoard  of  state  harbor  commissioner?  shall  be  and  remain  the 
same  as  defined  in  section  2524  of  the  Political  Code  
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But  thoir  jurisdiction  in  and  over  ....  Channel  street 
....  shall  extend  as  far  as  the  ebb  and  flow  of  the  tide 
water." 

The  act  further  provided  that  Channel  street,  as  far  as  the 
ebb  and  flow  of  the  tide,  was  "dedicated  to  public  use  for  the 
purp>oses  of  commerce  and  navigation,  and  shall  be  subject 
....  to  the  jurisdiction  of  the  said  commissioners/' 

This  act  has  never  been  expressly  repealed  and  remains  in 
foil  force  unless  it  has  been  repealed  by  implication. 

By  an  act  approved  March  21, 1887  (Stats.  1887,  p.  224), 
section  2524  of  the  Political  Code  was  amended  and  certain 
additional  authority  c:iven  to  the  board  as  to  repairing 
wharves  and  piers  and  purchasing  and  constructing  pile- 
drivers.  In  this  amendment  the  description  of  the  premises 
over  which  the  board  had  jurisdiction  was  given  as  in  the 
section  prior  to  the  act  of  March,  1878.  The  evident  purpose 
of  the  amendment  was  to  give  additional  powers  to  the  board. 
The  act  of  March,  1878,  was  in  no  way  referred  to. 

The  section  was  again  amended  March  19,  1889  (Stats. 
1889,  p.  380),  and  the  description  apparently  copied  from 
the  old  section  without  any  reference  to  the  act  of  March, 
1878.  This  latter  amendment  was  for  the  apparent  purpose 
of  giving  the  board  certain  other  powers,  and  restricting  their 
powers  as  to  leasing,  and  prohibiting  railroad  companies 
from  laying  down  tracks  upon  the  property  over  which  the 
board  has  jurisdiction.  In  both  the  amendments— of  1887 
and  1889 — ^the  description  is  given  as  in  the  original  section 
prior  to  Mardiy  1878.  In  neither  is  there  any  reference  to 
the  act  of  March,  1878,  nor  anything  said  about  any  repeal 
of  any  act  or  section.  The  section  as  amended  after  the  act 
of  March  15,  1878,  is  no  more  in  conflict  with  the  said  act 

than  it  was  when  the  act  was  passed.  The  act  of  March, 
1878,  added  to  the  territory  over  which  the  board  had  juris- 
diction the  premises  in  controversy.  It  was  to  be  read  in 
connection  with  section  2524  of  the  Political  Code,  and  as  an 
enlargement  of  the  jurisdiction  originally  given  by  that  sec- 
tion. We  do  not  think  it  was  the  intention  of  the  legislature 
to  repeal  the  act  of  March,  1878,  neither  do  we  think  it  ha.« 
done  so.  It  is  not  contended  that  there  is  any  express  repeal 
nor  anv  inconsistency.  It  is  the  established  mle  of  constnic- 
tion  that  the  law  does  not  favor  a  repeal  by  implication,  but 
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that  where  there  are  two  or  more  provisions  relating  to  the 
the  same  subject  matter  they  must,  if  possible,  be  construed 
so  as  to  maintain  the  integrity  of  both.  It  is  also  the  rule 

that  where  two  statutes  treat  of  the  ^^anie  subject,  one  being 
special  and  the  other  general,  unless  they  are  irreconcilably 
inconsistent,  the  latter,  although  latest  in  date,  will  not  be 
held  to  have  repealed  the  former,  but  the  special  act  will 
prevail  in  its  application  to  the  subject  matter  as  far  as  com- 
ing within  its  ])articular  provisions.  A  special  statute  provid- 
ing for  a  particular  place,  or  applicable  to  a  particular  local- 
ity, is  not  repealed  by  a  statute  general  in  its  terms  and  ap- 
plication unless  the  intention  of  the  legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although  the  terms  of  the- 
general  act  would,  taken  strictly  and  but  for  the  special 
law,  include  the  case  or  cases  provided  by  it  (Bateman  v. 
Colgan,  111  Cal.  686.)  It  is  said  by  Judge  Cooley  (Cooley'» 
Constitutional  Limitations,  6th  ed.,  182)  :  "The  repugnancy 
between  two  statutes  should  be  very  clear  to  warrant  a  court 
holding  that  the  one  later  in  time  repeals  the  other,  when 
it  does  not  in  terms  purport  to  do  so.  This  rule  has  peculiar 
force  in  the  case  of  l&ws  of  special  and  local  application,, 
which  are  never  to  be  deemed  repealed  by  general  legisla- 
tion except  upon  the  most  unequivocal  maiulstatiou  of  in- 
tent to  that  etfect." 

In  this  case  the  special  act  added  to  the  description  the- 
portion  of  Channel  street  where  the  tide  ebbs  and  flows.  No- 
change  was  attempted  in  the  amendments  to  the  section  as^ 
to  the  des(  ription.  The  special  act  can  still  stand  and  can  be 
reconciled  with,  and  read  as  a  part  of,  the  section  amended* 
''Provided  that  the  jurisdiction  shall  extend  to  that  portion 
of  Channel  street  as  far  as  the  ebb  and  flow  of  tide  water*' 
may  be  considered  as  a  part  of,  and  in  no  way  inconsistent. 
wiUi,  the  section. 

In  amending  section  2524  the  legislature,  in  copying  the 
whole  section,  were  only  following  the  plain  mandates  of  the 
constitution  "No  law  shall  be  revised  or  amended  by  refers 
eiioe  to  its  title;  but  in  such  case  the  act  revised  or  seetioik 
amended  shall  be  re-enacted  and  published  at  length  as  re- 
vised or  amended."  (Const.,  art.  IV,  sec.  24.)  The  views 
herein  expressed  are  in  accord  with  the  construction  of 
similar  acts  heretofore  piven  by  this  court. 

In  FeopU  v.  Tyler,  36  Cal.  524,  it  appeared  thai  the  fif- 
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teenth  section  of  the  judiciary  act  of  1863  provided  that 
"there  shall  be  held  in  the  several  counties  of  this  state  terms 
of  the  county  courts,  commencing  on  the  f\r<t  Monday  of 
January,  March,  May,  July,  September,  and  November  of 
each  year."  In  1864,  by  a  special  act,  Nevada  county  was 
exempted  from  the  provisions  of  the  act  and  different  dates 
provided  for  holding  court  in  said  last-named  county.  In 
1868  another  act  was  passed  amending  ^i  -  1,"  of  the 
original  act  so  as  to  read :  "There  shall  be  held  in  the  several 
counties  of  this  state  terms  of  the  county  court,  commencing 
on  the  first  Mondays  of  January,  March,  May,  July,  Sep- 
tember, and  November  in  each  year,"  which  was  followed  by 
a  proviso  as  to  other  matters  not  in  the  section  as  it  originally 
stood. 

It  was  contended  that  the  act  of  1868  applied  to  all  the 
counties  of  the  state  and  included  Nevada  county,  concern- 
ing which  the  special  act  was  passed.  This  court  held  that 
the  special  act  as  to  Nevada  county  was  not  repealed,  and  in 
the  opinion  said :  "The  amendment  does  not  purport  to  ex- 
tend its  application,  but  to  amend  a  provision  of  the  act  it- 
.sclf,  which  would  thenceforth  extend  to  those  courts  onlv  to 
which  the  act  itself  was  before  applicable.  The  object  of  the 
amendmtot  is  sufficiently  apparent  upon  comparing  section 
15  as  it  stood  before  with  the  section  as  it  stood  after  the 
amendment.  It  will  be  found  that  the  section,  as  amended,  is 
a  verboHm  copy  of  the  former  section,  with  a  proviso  added," 
etc. 

April  1,  1880,  the  legislature  amended  section  259  of  the 
Code  of  Civil  Procedure,  giving  court  commissioners  power  to 
take  acknowledgmentB  and  proof  of  deeds,  mortgagss,  and 
other  instruments.  Three  days  afterward  the  same  legisla- 
ture amended  section  1181  of  the  Civil  Code  by  providing  that 
acknowledgmentB  in  this  state  may  be  made  before:  "1.  A 
clerk  of  a  court  of  record;  or  2.  A  county  recorder;  or  8. 
A  notary  public;  or  4.  A  justice  of  the  peace."  The  words 
"a  court  commissioner"  were  omitted  from  the  original  sec- 
tion by  the  amendments.  In  Malone  v.  Bosch,  104  Cal.  683. 
it  was  claimed  that  the  amendment  to  the  section  of  the  Civil 
Code  repealed  by  implication  the  section  of  the  Crode  of  Civil 
Procedure  as  to  the  power  of  a  court  commissioner  to  take 
•acknowledgments,  but  the  court  held  there  was  no  repeal 
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and  that  both  sectioDfl  remained  in  foroe.  In  the  opinion  it 
is  said:  ''Repeal  by  implication  is  not  faymd,  and  the  con- 
flict must  be  irreconcilable,  or  the  intent  to  repeal  very  mani- 
fest, or  both  statutes  will  stand.  I  see  no  conflict  in  the 
statutes.  The  fact  that  court  commissioners  mav  take  ac- 
knowledgments  does  not  interfere  with  the  pzovisioiis  of  the 
Civil  Code."  It  is  claimed  that  there  is  a  canal  through 
the  center  of  Channel  street  west  of  Fifth  street,  and  that 
the  tide  only  ebbs  and  flows  in  the  canal,  and  not  on  the  land 
in  controversy,  which  it  is  claimed  is  outside  the  canal  and 
separated  from  it  by  a  bulkhead.  The  language  of  the  act 
of  1878  does  not  confine  the  jurisdiction  of  the  board  to  the 
portion  only  of  the  street  where  the  tide  ebbs  and  flows,  but 
the  jurisdiction  entends  as  far  as  the  tide  ebbs  and  flows  and 
to  all  parts  of  the  street  But  aside  from  this  the  oomplaint, 
which  is  verified,  alleges  that  the  tide  ebbs  and  flows  over  the 
premises  in  controversy,  and  this  allegation  is  not  denied. 

The  board  had  the  authority  to  bring  the  action  under  sec- 
tion 2523  of  the  Political  Code.  This  section  expressly  gives  it 
authority  to  bring  actions  for  the  possession  of  any  portion  of 
the  premises  described  in  this  artieLe.  {People  v.  La  Rite,  95 
Cal.  76.) 

The  act  of  March,  1878,  placed  the  premises  saed  for  as 

within  the  description  of  the  article.  There  is  no  attempt 
to  describe  the  territory  over  which  the  board  has  jurisdiction 
in  section  2523,  but  the  description  is  fully  given  in  section 
2524  and  the  act  of  March  15, 1878.  The  latter  act  expressly 
states  that  the  piemidee  shall  be  sabject  to  the  jurisdiction  of 
the  board  as  provided  in  the  Political  Code. 

If  what  has  been  said  is  correct,  it  follows  that  the  judg- 
ment should  be  affirmed. 

Smith,  C,  and  Chipman,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment ii  affirmed,    MoFarland,  J.,  Templci  J.|  Henshaw,  J. 
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[Crixn.  Ko.  691.    In  Bank. — November  8,  1900.] 

THE  PEOPIJ:,  Eespondent,  v.  W.  E.  BUSHINQ,  Appel- 

lant 

CuicnrAL  Law — Foioebt — UmEore  Faub  Aim  Fobob)  Powzb  of  At- 

TOBNET — Fbaudulekt  Sai*  OF  Bank  AccotJWT. — A  powcT  of  attor- 
ney to  the  defendant  executed  by  Elmer  Geddes,  under  the  name  of 
"E.  Geddes.  '  with  intent  that  it  should  thereby  bind  and  represent 
Edwin  Geddes,  for  a  fraudulent  purpose,  is  false  and  forged;  and 
the  uttering  thereof  by  the  defendant  by  signing  the  name  "E.  Ged- 
des, by  his  attorney  in  fact,  W.  E.  Rushing,"  to  an  assignment  of  a 
bank  aceount  kept  in  tlia  bbiim  of  "B.  Geddes/'  by  Bdwia  Gaddes, 
upon  a  sale  thereof  at  a  disooiuit»  witk  intent  to  defraud  the  piiF> 
ohaaer»  and  with  guilty  knowledge  4>f  all  the  faete,  eonatltntee  the 
crime  of  forguj  by  the  defendant  under  leetiim  472  of  the  Fknal 
Code. 

lo. — FoBonnr  m  StetntlQ  One's  Own  Name. — On«  may  be  guilty  of  for- 
gery in  si^Tiing  one's  own  name  to  an  instrument  with  the  fraudu- 
lent intent  of  making  the  instrument  appear  to  bind  another,  and 
of  making  the  writing  to  be  the  writing  of  another  bearing  the 
same  name,  or  the  same  family  name  and  initial. 

Id. — Fbaudxtlent  Intent  and  Quiltt  Knowledge  of  Defendant— 
SuPFOBT  OF  Verdiot. — Where  the  circumstances  of  the  case  and 
the  proofs  are  sueh  tiiat  the  jury  eould  readily  infer  therefrom 
that  the  power  of  attomej  wm  false  and  forged,  and  that  the  de* 
fendant  uttered  the  same  with  fkaudulent  Intent  and  gnlltj  know!- 
edgib  the  vetdiet  of  guOlj  or  tegny  will  not  bt  dlitnrbed. 

In.— BviHDfOB— OcmvDSATioif  QV  Ddsrdaiit— fmaoDCDra^BnoT- 
TALy — Where  the  defendant  on  ernes -ers  mination  denied  Ofer  having 
had  a  conversation  with  witnsHSO  named  or  with  any  person  to 
the  effect  that  he  and  Geddes  were  going  on  a  bank  deal,  and  that 
if  it  went  through  they  would  have  money  to  bum,  the  witnesses 
named  may  be  allowed  in  rebuttal  to  testify  to  such  conversation 
for  the  purpose  of  impeachment. 

Id. — iNSTBUcnoN — Hypothesis  of  Quilt  and  of  Iniiogbhce — Ciboum- 
BTANTiAL  EVIDENCE— CBITXGI8M — Ebbob  Cobbeotbd. — Where  the 
jury  were  properly  instructed  that  "everj  fact  eeeentlal  to  suttain 
the  hypotheelB  of  guilt  and  to  ezelude  the  hypothesis  of  Innocence 
must  be  fully  proved,"  such  Instruction  corrects  any  error  or  vice 
In  the  remainder  of  the  fawtraction  copied  fnm  the  opinion  In 
PeopU  o.  €Hronin,  34  Cal.  202,  relative  to  a  case  of  circumstantial 
evidence,  since  criticised  as  "IncEaet  and  UlcgioaL" 
CXXX.  Cal.— 29 
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Id. — ^MiaooRDUOT  or  Dxstbict  Attouvbt  and  judqe — Cohfuotikq  Af- 
iiDATixs—PiovziiOB  OT  JuDOB  ■  ■  DMCMnow—APfKAL.— Where  there 
were  oonflietiiig  aiidATito  m  to  alleged  muoondiiet  of  tht  district 

attorney  And  of  the  judge,  the  duty  ol  ascertaining  the  truth  there- 
from was  peculiarly  the  province  of  the  judge  who  tried  the  case, 
and  his  decision  thereupon  will  not  be  intcrfor«Hl  with  upon  ap- 
peal, unless  it  clearly  appears  that  hie  discretion  was  abused. 

Id. — ^Newly  Discovered  Evidence  —  Discbetion  —  Preslmption. — A 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
is  addressed  to  the  discretion  of  the  oonrt,  and  the  presumption  ts 
that  the  discretion  was  properly  enercised  in  denying  the  motion, 
when  the  affidayits  were  conflicting,  and  a  strong  ease  was  not 
made  by  the  moving  party,  both  in  respect  of  diligence  and  as  to 
the  truth  and  materiality  of  the  newly  disooversd  eridenoe. 

APPEAL  from  a  judgment  of  the  Superior  Gourt  of 
Fresno  County  and  from  an  order  denying  a  new  trial.  E. 

W,  Risley,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Short,  and  W.  D.  Crichton,  for  Appellant 

Tirey  L.  Ford,  Attorney  General,  and  A«  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  RespondenL 

COOPER,  C. — The  defendant  was  charged  in  the  informa- 
tion with  the  erime  of  forgery  in  having,  on  the  thirty-first 
day  of  January,  1899,  willfully  and  knowin^y  uttered  and 
passed  as  true  and  genuine  a  eertain  false,  forged,  and  coun- 
terfeit power  of  attorney,  with  intent  to  cheat  and  defraud 
one  Levy.  He  was  convicted  and  judgment  entered  accord- 
ingly. This  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

1.  The  main  point  urged  upon  this  appeal  is  that  there  is 
not  sufficient  evidence  to  sustain  the  verdict  It  is  the  settled 
rule  that  if  the  verdict  of  the  jury  is  based  upon  substantial 
evidence  it  will  not  be  disturbed,  although  it  may  not  be  sup- 
ported by  a  preponderance  of  the  testimony.  All  questions 
of  conflict  of  testimony  and  of  credibility  of  witnessee  are 
wisely  left  to  the  judgment  of  the  jury,  they  being  the  ex- 
clusive judges  of  all  questions  of  fact. 
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In  this  case,  after  a  caieful  consideration  of  the  evidence, 
we  think  it  supports  the  veidict  It  appears  that  some  time 
prior  to  the  date  of  the  alleged  offense  one  Edwin  Geddes 
had  an  account  amounting  to  several  hundred  dollars  with 

the  Fresno  Loan  and  Savings  Bank,  which  afterward  sus- 
pended business  and  went  into  liquidation.  The  account  of 
said  Edwin  Geddes  was  evidenced  by  a  bank-book,  and  the 
account  and  book  contained  the  name  Geddes."  This 
book  and  account  were,  after  the  suspension  of  the  said  bank, 
assigned  by  said  Edwin  Geddes  to  the  First  National  Bank 
of  Fresno  city  for  collection.  The  defendant  procured  a 
power  of  attorney  from  one  Ehner  Geddes,  signed  and  ack- 
nowledged under  the  name  of  "E.  Geddes.''  Under  this 
power  of  attorney  the  defendant  sold  the  account  to  one  Levy 
for  sixty-five  cents  on  the  dollar  and  received  a  check  from 
T^evy  for  the  amount  of  eleven  hundred  and  three  dollars 
and  seventy  cents.  The  check  was  drawn  payable  to  the  or- 
der of  E.  Geddes.  The  defendant  took  the  check  to  the  bank, 
indorsed  it  "E.  Geddes,  by  his  attorney  in  fact,  W.  E.  Rush- 
ing/' and  the  check  was  paid  to  defendant.  That  the  money 
was  pioenred  under  an  assignment  made  by  defendant  as 
attorney  in  fact  of  Elmer'Qeddes,  who  had  no  account  at  the 
bank,  is  not  disputed.  That  the  power  of  attorney  was  signed 
"E.  Geddes,  '  and  the  a.-vsignnient  to  Levy  made  in  the  name 
''K  Qeddes''  is  conceded.  Defendant  received  the  money  from 
Levy  upon  the  representation  that  he  was  selling  the  account 
of  ''Edwin  Geddes"  and  that  he  had  the  genuine  power  of  at- 
torney of  said  Edwin  Geddes.  There  is  no  question  but  that  de- 
fendant  was  guilty  if  he  knew  that  Elmer  Geddes,  whose 

power  of  attorney  he  held,  was  not  the  owner  of  the  account 
at  the  bank.  The  question  as  to  his  guilty  intent  was  for 
the  jury,  and,  if  the  evidence  was  such  that  it  could  reason- 
ably draw  therefrom  the  inference  of  guilt,  its  verdict  will 
not  be  disturbed.    (People  v.  Swalm,  80  Gal.  49.*) 

The  defendant  uttered  a  forged  instrument  and  thereby 
defrauded  Levy.  This  being  an  unlawful  act  it  is  presumed 
that  it  was  intended.  The  defendant  took  the  false  Geddes 
twice  to  a  notary  public  to  get  his  acknowledgment  to  the 
power  of  attorney.  He  sold  the  account  and  book  for  much 

1  IS  Aik  8t  lip.  ti. 
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leas  than  its  value.  After  the  power  of  attorney  was  drawn 
defendant  asked  one  Hockenbmy  to  say  nothing  about  the 
transaction  until  he  got  the  money.  He  made  oontradictory 
statements  as  to  the  whereabouts  and  identity  of  Geddes  to 
the  witness  Bernhard.  He  made  inquiries  as  to  the  where- 
abouts of  Edwin  Geddes  prior  to  the  time  he  procured  the 
power  of  attorney  from  Elmer  Geddes.  He  asked  the  witness 
Irwin  about  Edwin  Geddes  and  as  to  what  kind  of  a  man 
he  was.  He  said  in  the  presence  of  the  same  witness  and  one 
Angell,  whUe  with  Elmer  Geddes:  "Geddes  and  I  are  going 
to  Merced  to-night.  We  are  wwking  on  a  little  bank  deal 
here,  that  if  it  goes  through  we  will  have  plenty  of  money, 
or  money  to  burn."  Defendant  testified  that  he  paid  the 
money  he  received  less  his  commission  to  one  Shanklin,  a 
brother  in  law  of  Elmer  Geddes.  That  he  paid  half  his 
commission  to  one  Shattuck,  a  real  estate  dealer,  who  assisted 
to  find  a  purchaser  for  the  account.  Neither  Shanklin,  Shat- 
tuck,  nor  Elmer  Gedd(?s  were  called  as  witnesses.  There  are 
other  circumstances  which  strongly  point  to  defendant's 
guilty  knowledge,  but  the  above  are  sufficient. 

2.  It  is  contended  that,  conceding  that  defendant  had 
guilty  knowledge  of  the  falsity  of  the  transaction,  that  he 
was  guilty  of  false  personation,  and  not  of  forgery.  That 
the  signing  of  his  own  name  by  Elmer  Geddes  to  the  power 
of  attorney  would  not  constitute  forgery,  although  the  sig- 
nature was  intended  by  Elmer  Gedde?  and  defendant  to  be 
used  as  the  signature  of  Edwin  Geddes  with  a  fraudulent 
purpciBe.  We  do  not  so  understand  the  law.  Every  person 
who,  with  intent  to  defraud  another,  falsely  makes,  utters 
or  publishes  a  power  of  attorney,  knowing  the  same  to  be 
false  or  forged,  is  guilty  of  forgery.    (Pen.  Code,  sec.  470.) 

A  man  may  be  guilty  of  forgery  by  making  a  false  deed 
or  instrument  in  his  own  name,  if  the  name  was  placed  upon 
the  instrument  with  the  fraudulent  intent  of  tiirowing  the 
onus  of  the  obligation  upon  another,  and  of  making  the 
writing  purport  to  be  the  writing  of  another.  A  man  who 
forges  another's  name  cannot  excuse  himself  upon  tiie 
ground  that  the  name  happened  to  be  identical  with  his 
own.  (2  Bishop's  New  Criminal  Law,  sec.  687  ;  2  Russell 
on  Grimes,  9th  ed.,  718  et  seq.;  People  v,  Peaooek,  6  Oow. 
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72;  Barfield  v.  State,  29  Ga.  127.*)  Because  the  initial  of 
Elmer  Geddes'  name  is  he  will  not  be  allowed  to  forge 
the  name  of  every  other  Geddes  in  the  state  whose  initial 
might  be and  in  defense  claim  that  he  was  only  signing 
his  own  name.  If  the  power  of  attorney  was  made  and  signed 
by  Elmer  Geddes  for  the  fraudulent  purpose  of  getting  the 
money  of  Edwin  Geddes,  which  was  on  deposit  in  the  bank, 
and  if  defendant  knew  all  these  facts  and  uttered  the  power 
of  attorney  for  the  purpose  of  making  the  sale  to  Levy, 
knowing  that  Levy  believed  it  to  be  the  power  of  attorney  of 
Edwin  Geddes,  he  committed  the  crime  of  forgery. 

3.  There  was  no  error  that  would  justify  a  reversal  in  the 
admission  of  the  testimony  of  the  witnesses  Irwin  and  Angell 
in  rebuttal.  Counsel  conoede  the  rule  correctly  when  they 
say:  ^'Ordinarily,  the  order  of  proof  is  in  the  discretion  of 
the  trial  court,  and  when  there  is  not  an  abuse  of  discretion 
a  case  will  not  be  reversed  solely  because  the  order  of  proof 
is  varied  somewhat  from  its  cu.-touiary  or  even  from  its 
proper  channels."  The  court  did  not  abuse  its  discretion 
in  the  admission  of  this  testimony.  The  evidence  was  also 
for  the  purposes  of  impeachment.  In  the  cross-examination 
of  the  defendant  he  was  asked  relative  to  his  inquiries  as  tQ 
the  whereabouts  of  Edwin  Gedde«,  and  al^o  as  to  whether 
or  not  the  conversation  occurred  in  which  he  said  he  was 
going  to  Merced  on  a  bank  deal.  He  said :  ''I  did  not  have 
a  conversation  with  Con  Angell  and  Jack  Irwin  or  anyone 
else  being  present  in  which  I  stated  in  substance  and  effect 
that  I  and  Geddes  w^ere  going  to  Morcod  that  night  on  a 
bank  deal,  and  if  it  went  through  wc  would  have  money  to 
burn;  no  such  conversation  took  place  anywhere  at  any 
time." 

The  testimony  objected  to  as  rebuttal  was  to  the  effect  that 
defendant  did  have  such  conversation,  and  was  admissible 

for  the  purpose  of  impeachment. 

4.  It  is  claimed  that  the  court  ormd  in  giving  the  follow- 
ing instruction:  "You  are  further  instructed  that  while  ev- 
ery fact  essential  to  sustain  the  hypothesis  of  guilt  and  to  ex- 
clude the  hypothesis  of  innocence  must  be  fully  proved,  still 
where  the  evidence  is  entirely  circumstantial,  yet  it  is  not 

2  74  Am.  Dec  48. 
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only  consistent  with  the  guilt  of  the  defendant,  but  incon- 
sistent with  any  other  rational  conclusion,  the  law  makes  it 
the  duty  of  the  jury  to  convict^  notwithstanding  sudi  evi- 
dence may  not  be  as  satisfaotory  to  their  minds  as  the  direct 

testimony  of  credible  eyewitnesses  would  have  been." 

The  instruction  is  copied  from  the  opinion  of  Judge  San- 
derson in  People  v.  Cronin,  34  Cal.  202,  and  while  criticised 
was  held  not  to  be  error  in  People  v.  Dole,  122  Cal.  495.'  In 
the  latter  case,  in  an  opinion  written  by  the  chief  justice,  the 
instruction  is  criticised  as  being  "inexact  and  illogieal/'  but 
it  was  held  that  the  vice  was  corrected  by  the  special  instruc- 
tion (as  in  this  case)  "that  every  fact  essential  to  sustain  the 
hj^otlici^is  of  guilt  and  to  exclude  the  hypothesis  of  inuu- 
cence  must  be  fully  proved." 

5.  It  ia  claimed  that  the  district  attorney  was  guil^  of  im- 
proper conduct,  in  his  address  to  the  jury,  in  commenting 
upon  the  defendant's  evidence  and  his  occupation,  and  that 
the  judge  was  guilty  of  improper  conduct  in  keeping  the  jury 
out  too  long,  and  in  a  remark  made  to  defendant's  attorney- 
when  interrupted  while  reading  instructions  to  the  jury.  In 
support  of  the  claim  the  defendant's  attorneys  read  their  own 
affidavit  in  which  they  set  forth  what  they  daim  to  be  the 
facts.  The  prosecution  read  in  reply  the  affidavits  of  the  dis- 
trict attorney,  his  deputy,  and  the  judge.  It  is  sufficient  to 
say  that  these  affidavits  on  behalf  of  the  prosecution  were 
squarely  contradictory  of  the  affidavits  of  defendant  as  to  all 
material  matters  tending  to  show  misconduct  either  of  th - 
district  attorney  or  the  judge.  The  duty  of  ascertaining  the 
truth  from  the  affidavits  was  peculiarly  the  province  of  the 

judge  who  tried  the  case,  and  we  would  not  interfere  unleffi 
ib  clearly  appears  that  such  discretion  was  abused.  In  this 
case  we  do  not  feel  justified  in  int^ering  with  iiie  condusion 
readied  by  the  judge  who  heard  the  evidence,  and  who  per- 
sonally knew  of  all  the  pzooeedin^i  as  thqr  occuied  in  the 
courtroom. 

6.  The  court  did  not  err  in  denying  the  motion  for  a  new 
trial  on  the  ground  of  newly  disoover^  evidence. 

''A  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  is  looked  upon  with  suspidon  and  disfavor, 

a  68  Am.  8t  K«p.  50. 
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and  a  party  who  reliee  upon  that  ground  must  make  a  strong 
case,  both  m  nspect  to  diligence  on  his  part  in  preparing  for 
the  new  trial  and  as  to  the  truth  and  materiality  of  the  newly 
discovered  evidence,  and  that,  too,  by  the  best  evident  ob- 
tainable; and  if  he  fails  in  either  respect,  his  motion  must 
he  denied."   (People  v.  Freeman,  92  Cal.  369.) 

Applications  of  this  kind  are  addressed  to  the  discretion 
of  the  oourt  below,  and  the  presumption  is  that  the  discre- 
tion was  properly  exercised.  There  are  many  affidavits  in 
the  record,  some  in  direct  conflict  with  others.  The  trial 
court  was  in  a  far  bettor  position  than  this  court  to  pass  upon 
the  truth  of  the  matters  contained  therein. 

We  have  examined  the  other  alleged  errors,  and  find  noth- 
ing that  would  justify  a  reversal  of  the  case. 

Wa  advise  thai  the  judgmoit  and  ofdar  be  affirmed. 

Haynee,      and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  qpinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  Van  Dyke.  J., 

Garoutte,  J.,        Temple,  J., 
Harrison,  J«,        Henahaw,  J. 


[L.  A.  No.  717.   Department  Om. — ^November  0,  1900.] 

FARMERS'  EXCHANGE  BANE  OF  SAN  BERNAR- 
DINO, Respondent,  v.  J.  S.  PURDY  et  al.,  Defendants. 

W.  C.  MAIR,  Assignee  of  Estate  of  J.  «.  Purdy  in  In- 
solvency, Appellant. 

Mortgage  to  Corporation — ^Aokkowixdoioent  Bctore  IirTERESxEo  Of- 
FicKR— Objiotioh  bt  Asnoiia  ov  lasoLfaRT  ]foaRueQa.*-TlM 
•eslgnee  in  imolvency  of  the  estate  of  «ii  insolveDt  mortgagor  merely 
repioeeiiti  bit  erediton,  and  it  not  a  enbeequent  purehaeer 
for  vahie  aad  in  good  faith,  and  cannot  eontett  tiie  valfditj  of  a 
prior  mortage  of  the  ineolvent  to  n  corporation  on  the  ground  that 
the  aekBOwladgment  was  Toid  because  talcen  before  a  notary  pub- 
lic, who  was  an  officer  of  the  corporation,  holding  stock  therein. 


Digitized  by 


466  Fabmbbs'  Ex.  Bahk  v,  Pubdt.       [130  Gal. 


Id. — Object  op  Acknowledgment — Rboobd. — ^The  only  object  of  an  ac- 
kjQQwledgment  is  that  the  instrument  may  be  recorded,  unless  the 
statute  nuikM  it  MMiitial  to  the  validity  of  the  instrument. 

Id.— Validitt  or  vnAaatowLKDOED  Mobtqaob— Irboltbnot  of  Mobt> 
OAOOB.— An  UBMknowledged  and  uureeorded  mortgage  is  valid  ba- 
tween  the  parties,  and  it  is  equally  valid  as  against  the  subsequent 
aaslgnse  in  insolvency  of  the  mortgBgor  if  it  iraa  not  eieented  in 
violation  of  the  provlaiiMiB  of  the  Inadhrant  Act 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.  Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  M.  Sprecher,  and  George  B.  Cole,  for  Appellant. 

Under  section  59  of  the  Insolvent  Act  of  1895  an  acknowl- 
edgment of  the  mortgage  was  necessary  to  give  it  validity  as 

against  the  assignee  in  insolvency.  A  notary  beneficially 
interested  is  disqualified  from  taking  an  acknowledgment. 
(Proffatt  on  Notaries,  sec.  35;  Merced  Bank  v,  Rosenthal, 
99  Cal.  39;  Lee  v.  Murphy,  119  Gal.  364;  Jonei  v.  Porler, 
59  Miss.  628 ;  mUon  v.  Traer,  20  Iowa,  23L) 

Otis  &  Gregg,  for  Eespondent' 

The  acknowledgment  of  the  mortgage  was  not  void,  no 
disqualification  of  the  notary  appearing  upon  the  face  of  the 
instrument.  (Merced  Bank  v.  Rosenthal,  99  Cal.  39;  Lee  v. 
Murphy,  119  Cal.  364 ;  Stevens  v.  Hampton,  46  Mo.  404 ; 
Benson  Bank  v.  Hove,  45  Minn.  40.)  There  is  no  proof  of 
bad  faith  in  the  case.  (Cooper  v.  Hamilton  eie,  Bldg.  etc, 
Aem.,  97  Tenn.  285.*)  The  mortgage,  if  not  properly  ac- 
knowledged or  recorded,  is  valid  between  the  parties  [Landers 
V  Bolton,  20  Cal.  393;  Hastings  v.  Vaughn,  5  Cal.  315),  and 
as  against  the  assignee  in  insolvency  of  the  mortgagor,  there 
being  no  violation  of  the  Insolvent  Act.  {FtaneUeo  v. 
i4^tm,94Cal.  183, 184.) 

COOPEE,  C. — This  action  was  brought  to  foreclose  a 
mortgage  made  by  defendant  Purdy  to  plaintiff.  Findings 
were  filed,  upon  which  judgment  was  entered  for  plaintiff. 
This  appeal  is  from  the  judgment. 

1  56  Am.  8t.  Bep.  796. 
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The  findings  are  unchallenged,  and  show  that  on  January 
26,  1898,  the  defendant  Purdy  executed  his  promissory  note 
to  plaintiff  for  three  thousand  dollars  with  interest^  and  at 
the  same  time  executed  and  delivered  the  mortgage  set  forth 
in  the  complaint  as  security  for  the  payment  thereof;  that  the 
said  note  is  overdue  and  unpaid.  After  the  execution  of  the 
note  and  mortgage,  and  on  February  26,  1898,  defendant 
Purdy  was  adjudged  insolvent,  and  appellant  Mair  appointed 
assignee  in  the  insolvency  proceedings.  As  such  assignee  he 
filed  an  answer  and  contested^  and  now  contests,  the  validity 
of  the  mortgage  upon  the  ground  that  it  was  admowledged 
before  a  notary  public  who  was  at  the  time  a  stockholder  and 
the  cashier  of  plaintiff.  This  is  the  sole  question  in  the  ca^e. 
The  court  found :  "That  on  the  twenty -sixth  day  of  January, 
1898,  the  said  defendant,  J.  S.  Purdy,  executed  and  delivered 
unto  the  plaintiff  herein  the  promisaory  note  and  mortgage 
set  forth  in  the  complaint  herein,  aa  one  and  the  same  tran- 
saction. That  said  mortgage  was  acknowledged  by  said  J. 
S.  Purdy  before  one  S.  F.  Zombro,  a  notary  public  in  and  for 
said  county  of  San  Bernardino,  duly  qualified,  commissioned 
and  sworn  as  such  notary  public;  the  said  Zombro  being, 
at  the  time  of  the  taking  of  said  acknowledgment,  the  cashier 
of  the  plaintiff  corporation  and  a  director  thereof,  and  in- 
terested as  a  stockholder  in  said  plaintiff  corporation  to  the 
extent  of  holding  thirty  shares  of  the  capital  stock  of  said 
corporation  out  of  a  total  issue  of  one  thousand  shares  of  the 
capital  stock  thereof." 

It  is  argued  that  the  acknowledgment  is  void  and  that  the 
mortgage  was  not  entitied  to  be  recorded,  and  is  therefore* 
void  as  to  appellant.  We  do  not  think  it  necessary  to  discuss 
the  validity  of  the  acknowledgment,  nor  the  cli'ect  of  record- 
ing the  mortgage  as  notice.  The  mortgage  was  valid  as  be- 
tween the  parties  without  being  acknowledged.  (Civ.  Code, 
sec.  1217 ;  Landen  v,  BoUon,  2t>  Cal.  405;  (Jrant  v,  Oliver,  91 

Cal.  lo:^.) 

The  only  object  of  an  acknowledgment  is  that  the  instru- 
ment may  be  recorded,  unless  the  acknowledgment  is  by 
statute  made  essential  to  the  validity  of  the  instrument,  (Civ. 
Code,  sees.  1091,  1217.) 

A  mortgage,  though  not  recorded,  is  valid  as  to  all  persons, 
except  subsequent  purchasers  or  mortgagees  for  value  and  in 
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good  faith  whose  conveyance  is  first  duly  recorded.  (Civ. 
Code,  sec.  1214;  Wamock  v.  Harlow,  96  Cal.  306*;  Bank  of 
Ukiah  V.  Petaluma  Sav,  Bank,  100  Cal.  591.) 

The  appellant  only  repiesents  the  creditora  of  the  insolvent 
Purdy.  He  is  not  a  subsequent  purchaser  or  mortgagee  for 
value  or  in  good  faith  or  otherwise.  It  follows  that  he  is  in 
no  position  to  question  the  validity  of  the  mortgage  upon  the 
ground  that  it  was  not  proj)erly  acknowledged.  It  is  claimed 
that  under  section  59  of  the  Insolvent  Act  of  1895  the  mort- 
gage was  not  in  fact  made  until  recorded,  and  that  it  was 
never  in  fact  recorded  because  not  entitled  to  be  recorded. 
The  clause  of  the  section  relied  upon  is  as  follows:  ''All  as- 
signments, transfers,  conveyances,  mortgages,  or  encum- 
brance.'^ of  real  estate  .^hall  be  deemed,  under  this  section,  to 
have  been  made  at  the  time  the  instrument  conveyiiis:  or  af- 
fecting such  realty  was  filed  for  record  in  the  county  record- 
er's office  of  the  county  or  city  and  county  where  the  same  is 
situated/'  As  implied  to  this  case,  the  clause  refers  to  the 
antecedent  provisions  of  the  section  to  the  efifect  that  a  debtor 
who  being  insolvent  or  in  contemplation  of  insolvency, 
within  one  month  prior  to  the  filing  of  a  petition,  by  or 
against  him,  with  a  view  to  give  a  preference  to  an^'  creditor, 
makes  a  mortgage  to  one  who  has  reasonable  cause  to  believe 
such  debtor  insolvent,  and  that  such  mortgage  is  made  with 
a  view  to  prevent  his  property  from  coming  to  his  assignee 
in  insolvency  or  to  prevent  the  same  from  being  distributed 
ratably  among  his  creditors,  or  to  defeat  the  object  of,  or 
hinder  or  impede  the  operation  of,  any  of  the  provisions  of 
the  act,  such  mortgage  shall  be  void.  The  contention  is  fully 
answered  by  the  fifth  finding  of  the  court,  in  which  it  is 
found  that  the  mortgage  was  not  made  in  contemplation  of 
insolvency,  or  with  a  view  to  give  any  preference  to  plaintiff, 
and  that  plaintifT  did  not  have  any  reasonable  cause  to  believe 
that  Purdy  wa^  insolvent  at  the  time  said  mortgage  was  made. 
This  finding  is  in  no  way  challenged,  and  hence,  as  the  mort- 
gage was  not  one  mentioned  in  section  59,  the  clause  of  the 
section  quoted  has  no  application.  The  mortgage,  when  of- 
fered in  evidence,  was  objected  to  upon  various  grounds, 
which,  taken  together,  went  to  the  question  of  the  alleged  de- 
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fcctive  acknowledgment  The  objections  weie  properly  over- 
ruled.  Counsel  for  appellant  says  in  his  opening  brief:  "The 
object  of  an  acknowledgment  is  twofold — to  entitle  the  instni- 
ment  to  be  used  as  evidence  without  further  proof,  and  to  en- 
able it  to  be  recorded."  The  objections,  as  before  stated,  went 
to  the  acknowledgment.  There  is  no  objection  thai  the  mort- 
gage was  not  in  fact  made  as  alleged. 
We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  athrmed.   Harrison,  J.,  Van  DykCi  J.,  Garoutte,  J. 


[Sac.  No.  S86.   Department  Two. — ^Noraibtr  &«  1000.] 

AMERICAN  TYPE  FOUNDERS'  COMPANY,  Respond- 
ent, V.  GEORQE  F.  PACKER,  Appellant 

Kaw  IkuL— 49noinaATi0ifa  nr  STAiPuuit--awpiiloiiiroT  w  Bn- 
vmcm—OBnm  or  SrATom— Tlie  object  of  ibo  itatate  reUting  to 
■pedfleatioae  of  the  SiinifBdeB<7  of  the  eridenee  in  a  etnteoMnt  on 

motion  for  a  new  trial  is  for  the  benefit  of  the  oppoeing  party  and 
to  abbreviate  the  etatement.  The  specifications  are  suflBcient  if 
they  enable  opposing  counsel  to  determine  what  evidence  should  be 
put  in  the  statement,  and  enable  the  judge  to  strike  out  redundant 
and  useless  matter.  The  statute  is  primarily  for  the  trial  court, 
which  is  better  able  than  the  appellate  oourt  to  determine  whether 
the  specifications  are  sufficient. 

Id. — OoNSTBUonoH  or  SnDomoATioivs— Pixxomo — ^Notice. — ^Thespeci- 
fieations  are  not  to  do  deemed  in  the  aatnn  of  a  pleading,  whidi 
Is  to  be  construed  most  strictly  against  the  pleader,  but  in  the  na- 
tore  of  a  notice  whidi  is  to  be  regarded  with  liberality,  and  the 
snfficioni  y  of  which  is  to  be  tested  bj  inquiriqg  whether  the  other 
party  is  injnred  by  defects. 

lOu  5?PFrTFTr,\TIO>'  or  PARTTri-T  ATlR — ACTTO:^  OF  TrTAL  COURT — REVIEW 

Upon  Appeal. — Where  there  is  a  reasonably  successful  effort  to 
state  the  particulars  of  the  insufficiency  of  the  evidence,  and  the 
specifications  are  such  as  may  have  been  sufficient  to  notify  counsel 
and  the  court  of  the  groonds  relied  upon,  and  the  trial  court  has 
entertained  and  passed  npon  the  motion,  the  appellate  eonrt  ought 
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noi  to  refuse  to  coniider  the  case  on  appeal,  eapeciallj  if  the 
tnuiBcript  shows  that  all  the  ovideDoe  hat  been  brought  up. 

Coimucr— Pebfobmaiick— LooTATiOH  or  Tan— Damaqm— A  coo- 

tracting  party  is  not  excused,  either  at  law  or  in  equity,  from  per> 
forming  his  contract  within  the  time  agreed  upon.  The  other  party 
may  always  recover  any  damages  suffered  in  con«^equenoe  Of  the 
failure  to  perform  the  contract  within  the  time  limited. 

To. — OoimuoT  TO  Build  Pcm pino  Plakt — ^Action  at  Law — Ebboneous 
FlMMJitt^lB  aa  aetlon  at  law  to  recover  the  price  stipulated  la  a 
contract  to  build  a  pumping  plant  alleged  to  have  been  fully  per- 
formed bj  the  oontractor,  a  Unding  that  the  time  Used  in  the  eon- 
traet  lor  its  completion  was  not  of  tfaa  sssenos  of  the  oontraot  is  sr- 
ronsouB  and  has  no  loroe. 

Id. — Failure  to  Complete  Contbact  as  Agreed — Right  of  Rescissio:^ 
Dependent  Upon  Circumstances. — In  certain  contracts  a  failure 
to  perform  strictly  according  to  contract,  as  to  time,  does  not  au- 
thorize the  other  party  to  r^cind;  but  time  is  of  importance,  as  a 
general  rule^  in  an  agreement  to  construct  machinery  or  to  render 
services.  Whether  the  defendsnt  has  the  right  to  rescind  the 
contract  depends  upon  whether  the  circumstances  show  a  slight 
omission  or  imperfection,  not  of  the  substance  of  the  contract,  which 
might  be  recouped  in  damages,  or  whether  there  was  such  a  material 
failure  to  complete  the  contract  as,  under  the  circumstances,  would 
justify  a  rescission. 

IDw— SUBSTAIVTIAL  FaILUBB  TO  PeBFOBM — ^RlOHT  OF  TEST  AND  RBJBC- 

HON — ^Rbscusion  EmcTKO. — ^Where  it  appears  that  there  was  a 
substantial  and  palpable  faihure  to  complete  the  contract  sued 
190B,  and  to  tun  over  to  the  defendant  tha  pumping  plant  in  a  con- 
dition to  be  tested  1  jr  thirty  days,  with  a  right  of  rejection  thereof 
by  the  defendant,  under  the  terms  of  the  contract)  if  it  was  found 
not  fulfilled  (in  which  case  the  contractor  was  to  remove  it  at  his 
own  cxpciisoi,  the  scrvicr;  of  a  notice  of  rescission  of  tlie  contract  hv 
the  defendant,  after  the  failure  to  perform  was  complete,  effected 
a  rescission,  which  precludes  a  recovery  of  the  contract  price. 

tjij-^VasaxfOB  Aoaiubt  Svzdbnob— RBMSsaxoir  SBOWxr^Ths  efvidence 
reviewed,  and  findings  that  the  contract  was 'completed  and  that 
the  pvunping  plant  was  turned  over  to  the  defendant  to  be  tested 
under  the  terms  of  the  contract,  and  that  he  failed  to  test  it,  held 
against  the  evidence;  and  further  held  that  the  court  oucfht  to 
•  have  found  from  the  evidence  that  the  rescission  of  the  contract 
was  full  and  <»mplete. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Colusa 
Coonty  and  from  an  order  denying  a  new  trial.  H.  M.  Al- 
bery,  Judge. 
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The  faoteaie  stated  in  the  opinion  of  theoonrt. 

U.  W.  Brown,  John  T.  Harrington,  Peter  J.  Sliields,  and 
Hiram  W.  Johnson,  for  Appellant. 

Gordon  &  Young,  and  Edwin  Swinf ord,  for  Respondent 

TEMPLE,  J. — This  action  is  upon  a  building  contract  en- 
tered into  between  plaintifif's  assignor,  J.  Grover,  and  de- 
fendant, whereby  Grover  contracted  to  build  for  defendant 
a  pumping  plant  for  a  stipulated  price.  Plaintiff  avers  that 
the  contract  was  fully  performed  by  Grover.  Defendant 
denies  that  the  plant  was  constructed  'according  to  the  con- 
tract, or  at  all.  Judfj;inent  was  rendered  for  plaintiff,  and 
defendant  appeals  from  the  judgment  and  from  an  order  re- 
fusing a  new  trial. 

Objection  is  made  to  the  specifications  in  regard  to  the  al- 
leged insufficiency  of  the  evidence  to  support  the  findings. 
The  requirement  of  the  statute  is  for  the  benefit  of  the  op- 
posing party  and  to  abbreviate  the  statement.  If  the  specifica- 
tion ia  sufficient  to  enable  the  opposing  counsel  to  determine 
what  evidence  should  be  put  in  the  statement,  and  the  judge 
to  strike  out  redundant  and  useless  matter,  it  is  enough.  The 
stiatnte  in  this  matter  is  not  primarily  for  this  court,  but  for 
the  trial  court.  That  court  should  not  hear  the  motion  un- 
less the  statement  contains  such  specifications.  Upon  that 
subject  the  trial  judge,  who  tried  the  case,  has  a  decided  ad- 
vantage over  this  court  in  determining  whether  the  specifi- 
cations are  sufficient. 

In  many  of  the  cases  the  specification  seems  to  have  been 
regarded  as  a  pleading — as  a  sort  of  complaint  in  error, 
where  all  the  intendments  are  against  the  pleader,  and  the 
moving  pai-ty  is  not  even  allowed  the  benefit  of  the  rule  that 
errors  shall  be  disregarded,  if  we  can  see  that  injury  has  not 
been  done.  Plainly,  this  is  not  correct.  It  is  in  the  nature 
of  a  notice,  the  sufficiency  of  which  should  be  tested  by  in- 
quiring wbether  the  opposite  party  is  injured  by  defects.  It 
is  not  even  to  be  regarded  with  the  strictness  with  which  an 
error  of  the  court  must  be.  If  error  at  all,  it  is  committed  by 
A  par^  and  in  a  matter  in  which  great  liberality  should  be 
oxerdsed  by  courts.  Whenever  there  is  a  reasonably  sueoees- 
ful  effort  to  state  "the  particulars,"  and  they  are  such  as  may 
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have  been  sufficient  to  inform  the  opposing  counsel  and  thr 
court  of  the  grounds,  and  the  trial  court  has  entertained  and 
passed  upon  the  motion,  in  my  opinion  this  court  ought  not 
to  refuse  to  consider  the  case  on  appeal,  and  especially  where, 
as  in  this  case,  the  transcript  shows  that  all  the  sfvidence  has 
been  brought  up. 

The  defense  attempted  is  that  the  contract  was  not  per- 
formed by  plaintiff's  assignor:  1.  That  the  plant  was  not 
oompleted  within  the  time  agreed  upon;  and  2.  That  in 
many  important  and  material  respects  it  has  never  heen  com- 
pleted. 

Defendant  also  pleads  a  resdssion,  because  of  the  failure 

of  plaintiff's  ai^signo^  to  perform  his  contract. 

As  to  the  first  point,  the  court  finds  that  the  defendant, 

by  his  acts  and  conduct,  waived  the  performance  within  the 

agreed  period  of  ninety  days,  and  there  is  some  evidence  to 

sustain  the  finding.  The  evidence,  however,  upon  this  point 

is  very  doee,  and  the  court  may  have  been  influenced  by  its 

views  as  expressed  in  a  further  finding,  that  the  plaint  was 

designed  to  pump  water  for  irrigation,  and  it  was  agreed 

that  it  should  be  completed  and  in  running  order  in  not  to 
exceed  ninety  days  from  the  date  of  the  contract,  April  1, 
1897,  but  the  time  *'was  not  fixed  and  agreed  upon  between 
said  parties  and  inserted  in  said  contract  for  the  express  pur- 
pose of  having  said  plant  in  position  and  completed  so  as  to 
pump  water  and  furnish  water  for  the  purpose  of  irrigation 
during  the  summer  and  irrigation  season  of  1897,  and  in  that 
regard  time  was  not  of  the  essence  of  the  contract." 

A  new  trial  is  necessary'  on  other  grounds,  and,  therefore, 
it  is  proper  to  say  that  this  finding  is  plainly  erroneous  as 
matter  of  law.  Neither  at  law  nor  in  equity  is  a  contracting 
party  excused  from  performing  his  contract  within  the  tinn 
agreed  upon,  further  than  that  in  certain  contracts  failure 
to  perform  strictly  according  to  contract,  as  to  time,  does  not 
authorize  the  other  party  to  rescind.  He  may  always,  how- 
ever, recover  any  damage  he  has  suffered  in  consequence  of 
8uch  failure.  In  equity,  in  actions  for  specific  performance, 
the  court  may  in  its  decree  provide  such  compensation.  The 
statement  that  time  is  not  of  the  essence  of  the  ccmtraetis  mis- 
leading in  any  case,  and  has  no  force  whatever  in  an  action 
at  law.  In  sudi  cases,  to  enable  one  to  rescind  for  a  breach 
on  the  pari  of  the  other  party,  the  failure  must  be  aa  to  a 
mat orial  matter.  "If  the  omission  or  imperfection  is  so  slij^t 
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that  it  cannot  be  regarded  as  an  integral  or  substantial  part 
of  the  original  contract^  and  the  other  party  can  be  compen- 
sated therefor  by  a  recoupment  for  damages,  the  contractor 
does  not  lose  his  right  of  action  (Harlan  v.  Stufflebeem,  87 
Cal.  508.)  Whether  the  failure  to  complete  the  plant  in  time 
was  sufficiently  material  to  justify  a  rescission  depended  upon 
the  drcumstancee  of  the  case.  Cases  in  equity  in  which  this 
rule  is  applied  are  usually  for  the  specific  performance  of  con- 
tracts for  the  purchase  of  land.  Often  the  failure  is  merely  to 
pay  at  a  specified  date.  A  slight  delay  in  such  a  case  is 
usually  of  no  great  importance,  and  the  detriment  is  easily 
compensated  by  interest.  An  agreement  to  coustruct  ma- 
chinery or  to  render  services  is  quite  different  There,  as  a 
general  rule,  time  is  of  importance. 

I  think  it  quite  clear  that  the  finding  to  the  effect  that 
plaintiff's  assignor  furnished  and  installed  the  pumping 
plant  according  to  his  contract,  disregarding  the  questiou 
of  time,  is  wholly  unsupported  by  the  evidence. 

The  important  portions  of  the  contract  are,  in  substance, 

follfyws:  Grover  agreed  to  furnish  a  pumping  plant,  in- 
:?talled  on  the  property  of  defendant,  "guaranteed  to  per- 
form the  following  service  and  to  consist  of  the  following 
parts :  The  plant  shall  consist  of  one  Hercules  gasoline  and 
distillate  engine  of  eighty  hoise-power,  set  in  position  and 
connected  by  means  of  bdting  to  one  twelve-inch  San  Fran- 
cisco Tool  Company's  centrifugal  pump,  with  all  necessary 
pipe  for  suction  and  discharge,  and  such  minor  details  as 
will  be  necessary  to  complete  the  plant ;  the  same  to  have  a 
guaranteed  capacity  of  six  thousand  (6,000)  gallons  per  min- 
ute, under  a  service  of  twenty-seven  (27)  feet^''  etc. 

This  was  the  main  pump  for  irrigation,  and,  in  addition, 
there  was  to  be  a  pump  with  a  capacity  of  from  three  hun- 
dred to  four  hundred  gallons  per  minute  connected  with  the 
same  engine.  Then  follows  an  enumeration  of  the  fittings. 
G rover  was  to  pay  all  steamer  freight  and  to  furnish  cement. 
Packer  was  to  do  all  neoesBary  hauling,  furnish  gravel  for 
cement,  and  make  excavations. 

It  was  further  agreed  that  after  the  plant  was  completed 
and  turned  over  to  Packer  he  should  have  thirty  days  to 
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operate  and  test  said  plant,  "and  thereby  ascertain  whether 
or  not  the  contract  has  been  filled,  as  above  speciBed."  If 
the  test  proved  that  the  contract  had  been  fulfilled,  Packer 
must  pay  the  contract  price.  "U,  hovrever,  at  the  expira- 
tion of  thirty  days,  it  is  found  that  the  contract  has  not  been 
fulfilled,  then  at  the  option  of  said  George  P.  Packer  the 
plant  can  be  ordered  removed  from  his  property,  and  said  re- 
moval made  at  the  expense  of  said  J.  Grover."  Grover  also 
warranted  the  engine  for  one  year  against  breakage  caused  by 
flaws  in  material  or  faulty  construction. 

Hie  court  found  that  the  pumping  plant  was  completed 
on  July  14th,  and  was  turned  over  to  the  defendant  July 
17th,  in  order  that  defendant  could  operate  and  test  the  plant 
under  the  terms  of  the  contract,  but  defendant  failed  so  to  do. 

As  I  read  the  statement  there  was  no  evidmice  whatever 
tending  in  the  slightest  degree  to  support  this  conclusion,  ex- 
cept some  opinions  of  the  employees  who  constructed  the. 
plant,  as  to  its  completion  according  to  specilications,  but 
the  uncontradicted  evidence  shows,  in  the  clearest  possible 
way,  that  the  plant  was  not  completed  on  the  17th  of  July, 
and  was  not  then,  and  has  never  been,  turned  over  to  Packer 
to  enable  him  to  make  the  test,  and  if  it  bad  been  so  turned 
over  the  evidence  of  plainti£Ps  witnesses  without  conflict  dem- 
onstrated that  the  test  could  not  have  been  made. 

The  finding,  of  course,  means  that  the  plant  was  finished 
so  that  Packer  could  subject  it  to  the  thirty -day  test  pro- 
vided for  in  the  contract.  There  is  no  finding  to  the  effect 
that  the  plant  was  found  sufficient  upon  the  test  agreed  upon, 
but,  in  lieu  of  such  finding,  the  court  concluded  that  defend- 
ant, without  justification,  refused  to  make  the  test. 

The  contract  specifies  certain  parts  of  the  plant  to  be  sup- 
plied, but  not  necessarily  all.  Grover  was  to  install  a  pump- 
ing plant  guaranteed  to  have  a  certain  efhdency,  and  agreed 
besides  the  enumeration  to  furnish  ''all  necessary  pipe  for 

suction  and  discharge,  and  such  minor  details  as  will  be 

necessary  to  complete  the  plant;  the  same  to  have  a  guaran- 
teed capacity,"  etc.  All  that  Packer  was  to  do  in  ti^  con- 
structing of  the  plant  is  also  specified. 

Mr.  Doak  superintended  the  construction  of  the  plant, 
and  was  the  chief  witness  for  plaintiff.  He  testified  that  the 
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plant  was  completed  on  the  14th  of  July  and  tested  on  the 
17th  of  the  same  month,  and  "with  the  exception  of  the  lit- 
tle circulating  pump  and  the  clutch-pulley,  it  was  one  of  the 
nicest  working  plants  I  ever  saw."  These  exceptions  hap- 
pened to  be  very  important.  After  a  few  starts  it  developed 
that  the  dutch-pulley  failed  to  be  serviceable,  and  it  was 
taken  o£F  by  Mr.  Dodt,  and  by  bis  direction  was  sent  off  for 
repairs.  Of  course  the  plant  was  not  in  a  condition  for  the 
tbirty-day  test  at  that  time,  and  whatever  Mr.  Doak  may  have 
said  to  Mr,  Packer  about  such  a  test  his  own  testimony  shows 
that  it  was  simply  impossible.  Mr.  Doak  returned  in  August 
and  replaced  the  parts  of  the  machinery  he  had  taken  away 
with  him  and  ran  water  through  the  pump  eight  or  ten 
times.  He  says  they  took  water  for  the  circulating  pump 
from  a  large  tank  belonging  to  Mr.  Packer,  and  this  water 
was  full  of  manure  and  straw  and  clogged  the  engine  and 
prevented  continuous  working,  and  they  were  forced  to  stop 
every  three  or  four  minutes.  Of  course  he  had  no  right  to 
take  water  from  that  source  if  it  was  unfit,  but  should  have 
constructed  a  tank,  if  one  was  necessary.  Mr.  Grover  was  to 
construct  a  pumping  plant  with  a  guaranteed  capacity,  and 
to  furnish  necessary  appliances  to  complete  the  plant,  and 
Mr.  Packer  had  the  privilege  of  thirty  days'  test,  at  the  ex- 
piration of  whidi  time  Padcer  was  authorized  to  require  it 
to  be  removed  at  the  expense  of  Grover  if  it  was  ''found  that 
the  contract  has  not  been  fulfilled."  Such  a  plant  he,  Grover, 
was  to  turn  over  to  Mr.  Packer  for  trial.  Of  course,  when 
turned  over  for  tliis  trial,  it  was  necessary  that  it  should  be 
in  fit  condition  to  be  tried.  The  part  to  be  contributed  by 
Mr.  Packer  is  explicitly  stated  in  the  contract,  and  he  was 
not  required  to  build  any  tanks  or  a  house  over  the  pumping 
plant. 

Another  attempt  to  run  the  machine  was  made  in  Sep- 
tember, the  clutch-pulley  having  been  in  the  meantime  re- 
stored. Confessedly  the  clutch-pulley  would  not  work  well, 
and  it  was  necessary  to  stop  the  eng^e  erery  few  minutes  to 

remove  straw  and  manure  from  the  en^e. 

At  that  time  some  of  plaintiff's  employees  insisted  to  Mr. 
Packer  that  the  plant  was  complete,  and  he  said  that  he 
would  give  it  a  good  trial,  but  before  they  left  the  employees 
of  plaintiff  removed  the  clutch-pulley  and  took  it  to  the  city 
for  repairs,  and  have  never  replaced  it  or  attempted  to  do  so. 
GZZX.  Cal.— 30 
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Two  excuses  for  this  palpable  failure  to  perform  hia  con- 
tract on  the  part  of  Mr.  Grover  are  attempted :  First,  it  is 
said  the  machine  could  have  been  worked  without  a  dutch- 
pulley.  This  18  undoubtedly  true.  The  first  plan  for  this 
plant  was  to  use  a  belt-tightener  instead,  and  quite  probably 
the  great  mistake  made  by  Mr.  Grover  was  in  changing  that 
plan.  The  function  of  the  clutch-pulley  was  to  enable  the 
ge&Ting  wiiich  moved  the  large  pump  to  be  thrown  in  and 
out  of  gear.  Other  contrivances  are  mentioned  by  means 
of  which  this  same  thing  could  be  done,  but  none  of  them 
were  made  parts  of  this  plant.  The  means  provided  here 
was  the  clutch-pulley,  and,  cunlessedly,  it  would  not  work, 
and  Mr.  Packer  was  never  afforded  an  opportunity  to  make 
the  stipulated  trial  of  the  plant;  and  there  is  no  evideucti 
whatever  tending  to  show  that  he  was  afforded  such  oppor- 
tunity. The  second  excuse  is  that  the  dutch-pulley  was  in- 
jured by  sand  and  grit  and  should  have  been  protected  by  a 

house  built  over  it.  Mr.  Packer  has  never  contended  that  Mr. 
Grover  should  have  built  such  a  house,  but  if  it  was  so  essen- 
tial to  the  working  of  the  plant,  his  contract  bound  him  to 
build  it.  Mr.  Packer  was  asked  to  build  it,  and  replied  that 
he  did  not  wish  to  incur  that  expense  until  he  knew  that  the 
plant  would  work.  This  certainly  was  his  privilege  under 
the  contract.  I  repeat,  the  mistake  probably  was  in  employ- 
ing a  dutch-pulley  at  all,  but  Mr.  Packer  is  not  responsible 
for  this  change.  It  was  not  made  at  his  request  nor  with 
his  oonourvence. 

On  the  27th  of  August,  1897,  Mr.  Padcer  notified  Mr. 
Orover  that  the  plant  had  not  been  completed  at  time 
agreed  upon,  and  he  therefore  rescinded  the  contract  Pos- 
sibly, in  view  of  the  finding  that  defendant  had  by  his  acts 
waived  performance  within  the  stipulated  period,  ^ia  notice 
ivas  premature. 

On  the  9th  of  September,  which  was  after  the  plaintiff's 
employees  had  again  attempted  to  run  the  plant  and  again 
had  removed  an  essential  part  of  the  machinery,  Packer 
again  notified  Mr.  Grover  that  the  plant  had  not  been  fin- 
ished and  put  in  running  order,  and  that  he  rescinded  the 
contract  and  requested  the  removal  of  the  plant  from  his 
premises.  And  again,  on  the  eleventh  day  of  October,  1897, 
having  been  noti^  of  the  assignment  by  Grover  of  his  daim 
to  plaintiff,  Mr.  Packer  served  a  similar  notice  both  upon 
Orover  and  upon  plaintiff. 
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Surely  at  the  time  the  last  notice  was  served  the  failure  on 
the  part  of  Mr.  Grover  was  eomplete.  He  had  not  con- 
stmctod  a  eervioeable  pumping  plant  and  had  then  shown 
by  his  conduct  that  he  did  not  intend  to  make  any  further 

effort  in  that  direction.  From  the  evidence  the  rescission  was 
complete  and  perfect,  and  the  court  should  have  so  found. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


tS.  F.  No.  1711.   Department  Two. — Norember  9,  1900.] 

MONROE  GfiEENWOOD  ct  al.,  Respondents,  v.  MINNIE 
S.  CHANDON  et  al.,  Appellants. 

Stbeet  Assessment — AuTHEJixicATiON  or  Record — Enoinxer's  Ckb- 
TiFiCATE. — In  an  action  to  foreclose  a  street  assessment,  where  the 
certificate  of  the  engineer  appears  to  have  been  recorded  in  its 
proper  place,  together  with  the  original  asBeasment,  warrant,  and 
diagram,  and  the  certificate  of  noord  appended  thereto  by  the 
superintendent  ol  etreete  ih<ma  bj  reference  to  the  page  of  the 
record  that  all  of  the  doeument^  tnelmUng  the  eogineer'a  oorti* 
ficate,  have  been  recorded,  the  fact  that  in  asfluminff  to  re-enumerate 
in  his  certificate  the  documents  recorded  he  omits  the  engineer's 
certificate  does  not  invalidate  the  authentication  of  the  record  or 
impair  the  lien  of  the  assessment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  P.  Langhome,  and  J.  N.  Turner,  for  Appellanti. 

D.  H.  Whittemore,  for  Respondents. 

GHIPMAN  Action  to  foreclose  a  street  assessnient 
lien  upon  defendants'  land  in  San  Fnmeisoo,  for  the  work 
of  grading  the  center  roadway  of  Army  street,  from  Penn- 
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sylvania  avenue  to  Kentucky  street,  to  a  width  of  twenty- 
three  feet.  Judgment  was  entered  for  plaintiff,  motion  for 
new  trial  denied,  and  this  appeal  ia  from  the  judgment  and 
order.  An  order  was  made  by  the  trial  judge  substituting 
the  ezeeutors  of  plaintiff  in  his  stead,  but  the  original  title 
of  the  cause  is  retained.  It  is  stipulated  that  like  appeals  in 
two  other  casefr-6.  F.  No.  1712  and  S.  F.  No.  1713— be- 
tween the  same  parties  as  to  the  same  work,  may  be  heard  on 
this  transcript  and  may  follow  the  result  in  this  appeaL 

The  oourt  found  as  follows:  "Said  warrant,  assessment, 
diagram,  and  surveyor's  certificate  were  duly  recorded  by  said 
.superintendent,  in  the  office  of  said  superintendent,  on  the 
date  last  aforesaid,  in  volume  97,  page  50,  of  the  assessment 
records,  and  the  record  thereof  was  duly  signed  by  said  super- 
intendent That  the  certificate  of  the  said  city  and  county 
surveyor  relating  to  said  work  was  also  duly  recorded  by 
said  superintendent  in  his  office  at  the  time  of  issuing  said 
assessment."  The  appeal  rests  upon  the  claim  that  the  evi- 
dence is  insufficient  to  justify  the  above  findings,  and  the 
point  urged  is  that  the  engineer's  certificate  was  not  recorded 
with  the  assessment,  warrant,  and  diagram  so  aa  to  make 
the  asseasment  a  lien  as  required  by  section  9  of  the  general 
street  law.   (Stats.  1889,  p.  167.) 

The  transcript  shows  as  follows:  "Plaintiff  introduced  in 
evidence  the  original  assessment,  warrant,  diagram,  and  en- 
gineer's certificate,  and  affidavit  of  demand  and  nonpayment, 
all  in  due  form."  With  this,  and  evidence  of  the  assign- 
ment of  the  contract  to  plaintiflii,  they  rested.  Upon  the 
point  in  question  the  record  made  by  defendants  shows  as 
follows:  "Defendants  also  caused  to  be  produced  from  the 
office  of  the  superintendent  of  streets,  and  introduced  in  evi- 
dence, the  only  alleged  record  in  said  office  of  the  said  assess- 
ment, engineer's  certificate,  diagram,  and  warrant,  all  of 
which  appeared  to  have  been  written,  in  the  order  above 
mentioned,  in  a  book  kept  in  said  office.  At  the  end  of  the 
foregoing  alleged  record  was  written  a  certificate  by  the  street 
superintendent  as  follows:  "The  foregoing,  on  page  No.  50. 
is  a  true  and  correct  record  of  aasenment,  diagram,  and  war- 
rant, recorded  and  issued  this  second  day  of  July,  A.  D. 
1895.  Thomas  Ashworth,  superintendent  of  public  streets 
highways,  and  squares.'  The  foregoing  was  the  only  alleged 
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certificate  by  said  officer  to  the  only  alleged  reooxd  of  the  said 
docoments  in  his  said  office.  The  foregoing  are  all  the  testi- 
mony and  proo&  in  the  case." 

'  It  thus  appears  that  the  original  assessment,  warrant,  dia- 
gram, and  engineer's  certificate,  all  in  due  form,  were  intro- 
duced, and  that  the  record  of  the  superintendent's  office 
showed  therein  recorded  all  these  documents  in  the  order 
mentioned  in  the  transcript;  and  it  also  appears  in  the  cer- 
tificate of  the  superintendent  appended  to  the  f oregoing,  and 
forming  part  of  the  record,  that  these  documents  referred  to 
"on  page  50  is  a  true  and  correct  record,"  but  in  recapitulat- 
ing what  the  documents  are  he  omitted  to  include  the  engi- 
neer's certificate.  Appellants'  contention  is  that  the  certificate 
is  hy  its  terms  limited  to  the  documents  specifically  therein 
named,  and  therefore  the  certificate  fails  to  comply  with  the 
law  in  an  essential  and  indispensahle  particular  because  it 
fails  to  specify  the  engineer's  certificate.  We  think  this  is  . 
too  narrow  a  con><truction  to  be  put  upon  the  certificate. 
When  the  superintendent  said  "the  foregoing  on  page  50  is 
a  true  and  correct  record/'  he  said  all  that  was  necessary  to  a 
good  certificate,  and  he  spoke  the  truth,  for  the  evidence 
showed  that  the  engineer's  certificate  was  in  fact  in  the  record 
just  preceding  the  diagram.  We  do  not  think  his  subsequent 
enumeration  in  the  certificate  of  what  the  record  contained, 
in  which  he  omitted  to  include  the  engineer's  certificate,  in- 
validated the  assessment,  or  that  it  can  for  that  reason  be 
said  not  to  authenticate  the  record.  That  the  record  of  the 
documents  required  to  impose  a  street  assessment  lien  must 
be  authenticated  by  a  certificate  of  the  street  superintendent 
is  well  settled.  {Himmelman  v.  Danos,  35  Cal.  441 ;  Witter  v. 
Bojchman,  111  Cal.  318,  cited  by  appellant.)  In  the  Him- 
melman case  the  record  wius  complete  as  required  by  the 
statute,  and  under  the  copy  recorded  in  the  book  kept  for  the 
purpose  were  written  the  following  words:  "Recorded  this 
ninth  day  of  October,  A.  D.  18GG."  This  certificate  was  suffi- 
cient in  form,  but  it  was  not  signed,  and  therefore  did  not 
constitute  an  authentication,  and  that  was  the  trouble  in  the 
Witter  caije. 

Section  9  of  the  act  of  1889  provides  as  follows:  "Said  war- 
rant, assessment,  and  diagram,  together  with  the  certificate 
of  the  city  engineer,  shall  be  recorded  in  the  onke  of 
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superintendent  of  streets,"  but  says  nothing  about  the  dutv' 
of  the  superintendent  to  sign  or  authenticate  the  record.  Sec- 
tion 10  of  the  act  of  1886  (Stats.  1886,  p.  147),  however,  pro- 
videB  that  the  saperintendent  ''shall  sign  the  record,''  but  no 
form  of  authentication  is  praoribed.  This  section  seems 
not  to  have  been  amended  by  Uie  amendatory  act  of  1889. 
Much  the  same  question  arose  in  Perine  v.  Lewis,  128  Cal. 
236.  The  court  said:  "Whether  the  documents  copied  into 
the  record  book  ace  such  as  are  required  to  be  recorded  is  to 
be  determined  by  an  inspection  of  the  documants  themselves, 
and  not  by  what  the  recording  officer  may  have  designated 
them,  or  by  the  fact  that  he  has  omitted  to  give  them  any 
designation.  If  the  superintendent  had  certified,  The  fore- 
going on  pages  79,  80,  and  81  has  been  correctly  recorded  this 
third  day  of  October,  1896/  and  had  authenticated  the  same 
by  his  signature,  it  could  not  be  contended  that  the  docu- 
ments found  on  those  pages  were  not  recorded  by  him,  even 
though  he  had  not  designated  their  character.  The  same 
result  must  follow  when  he  has  failed  to  designate  one  of 
the  documents  so  recorded."  In  that  case,  as  in  this,  the 
certificate  failed  to  designate  the  engineer's  certificate. 

We  advise  that  ^  judgment  and  order  be  affirmed. 

Haynes»  C,  and  Smith,  ocmcumd. 

For  the  reasons  given  in  the  fmgoing  opinion  the  judg- 
ment and  order  are  afiirmed. 

IfcFarland,  J«9  Temple^     Hanison,  J» 
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[B.  F.  No.  1731.    Department  One. — Noyember  10,  1900.] 

EMMA  S.  ST0I:T,  Respondent,  v.  PACIFIC  MUTUAL 
LIFE  IN6UBANCE  COMPANY  OF  CALIF0R2^IA, 
Appellant 

Accident  Iksubance — Death  Through  Extkbnal  AamfOT — Evidence. 
In  an  action  upon  a  policy  of  accident  insurance,  conditioned  upon 
the  death  of  the  injured  happening  from  "bodily  injuries  sustuinod 
throagb  eztenial  ▼iolent*  and  Mcidcntal  meam,"  a  wdiflt  in  favor 
of  tha  plalntiir  will  not  be  disturbed  on  appeal  on  the  ground  that 
it  la  not  aupported  by  the  evidenee,  if  tlia  enridenoa  it  eonllicting 
aa  to  whattittr  the  death  resulted  from  a  disease  of  the  heart,  or  m 
the  reanlt  of  a  blow  on  the  head  of  the  insured,  occasioned  by  the 
capsizing  of  n  lowboat  in  which  he  waa  riding  within  an  hour  of 
hia  death. 

In.— Wdoht  ov  Bfu— ub.— The  confUeting  teatinHmy  aa  to  the  imme- 
diate cause  of  the  death,  including  the  inherent  improbability  of 
the  truth  of  a  witness  who  testified  to  the  reception  ol  the  blow,  is 
•  matter  for  the  jury  to  weigh  and  determine. 

Id^— CHASAOmsnon  or  Blow  CAraiMO  DnaTB.— A  witneea  piaecnt  at 
the  time  of  the  infliction  of  the  blow  on  the  insured  may  ba  asked 
to  describe  its  apparent  characteriatica  and  as  to  wliether  it  waa 
a  light  or  a  heavy  blow. 

APPEAL  from  a  jiid^nnent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus* 
ing  a  new  triaL  John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  B.  Kellogg,  for  Appellant 

Van  Ness  &  Redman,  for  Bespondeni 

GAROUTTEi  J. — ^This  is  an  action  upon  a  policy  of  ac- 
cident insurance.     By  said  policy  Uie  defendant  promised 

that  it  would  pay  the  plaintiff  the  sum  of  two  thousand  dol- 
lars in  the  event  of  the  death  of  her  husband  resulting  from 
^'bodily  injuries  sustained  through  external,  violent,  and  ac- 
cidental means."  The  husband  died  and  the  question  upon 
this  appeal  is,  Hid  he  die  from  ''bodily  injuries  sustained 
through  external,  violent,  and  accidental  means"?  The  ver- 
dict of  the  jiury  declares  that  he  died  through  such  means, 
and  the  insurance  company  insists  that  the  evidence  is  not 
sutlicient  to  support  the  verdict. 
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The  snbstantially  conceded  facts  are  these:  "The  deceased 

and  his  son,  a  boy  of  seventeen  years  of  age,  were  in  a  small 
boat  upon  the  bay  of  San  Francisco.  Owing  to  adverse 
winds  and  tides  they  were  unable  to  make  land  and  hailed  a 
paaBing  launch,  which  gave  them  assistance  hy  undertaking 
to  tow  them  to  a  place  of  safety.  The  two-line  was  too  short, 
and  the  launch,  in  maldng  a  turn,  caused  the  smaller  hoat  to 
capsize.  At  that  time  the  boy  was  in  the  center  of  the  boat 
and  the  deceased  sitting  at  the  stern.  As  the  boat  tipped 
the  boy  fell  into  the  water,  and  the  father  reached  to  save 
him.  Owing,  possibly,  to  the  speed  of  the  launch,  the  boat 
turned  a  complete  revolution,  and  when  it  came  right  about, 
the  deceased  was  lying  in  the  bottom  unconscious.  He  was 
then  placed  upon  the  launch,  taken  ashore,  and  within  an 
hour  the  doctors  pronounced  him  dead. 

The  corner's  inquest  resulted  in  a  verdict  of  death  from 
disease  of  the  heart.  Certain  physicians  and  surgeons  who 
held  an  autopqr  testified  that,  in  their  opinion,  disease  of  the 
heart  was  the  cause  of  death,  and  they  further  testified  that 
the  heart  was  badly  diseased.  Other  physidans  and  surgeons 
testified  directly  to  the  contrary,  and  to  the  effect  that  disease 
of  the  heart  was  not  the  cause  of  death,  and  that  the  heart 
was  not  diseased.  The  son  testified  that  as  the  boat  turned 
over,  and  as  his  father  reached  to  save  him,  he  (the  father) 
was  struck  upon  the  head  by  the  row-locks  a  medium  heavy 
blow.  In  support  of  tins  testimony  two  abrasions  of  the 
skin  upon  the  head  were  found.  The  evidence  being  squarely 
conflicting  as  to  the  defective  or  nondefective  condition  of 
the  heart  of  deceased,  this  court  is  bound  to  assume  that  it 
was  in  a  normal  condition.  Reduced  to  a  minimum,  we 
then  find  the  evidence  to  be  that  a  man  in  the  full  vigor  of 
life  is  capsised  from  a  boat^  and  at  the  same  instant  struck 
upon  the  head  by  the  row-locks  a  medium  heavy  blow;  in  a 
few  minutes  of  time  thereafter  he  is  picked  up  unconscious, 
and  within  an  hour  is  dead.  Upon  this  meager  evidence  we 
sho\ild  be  strongly  inclined  to  hold  that  a  prima  facie  case 
of  accidental  death  was  proven.  But  in  addition  to  this,  we 
have  certain  evidence  of  experts  to  the  following  general 
effect  I 

"Q.  Assume  a  boat  in  the  bay  of  San  Francisoo,  with  a 
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heavy  sea,  and  a  strong  wind  blowing.  This  rowboat  is  at- 
tached to  a  launch  by  a  painter  or  rope;  the  boat  is  being 
drawn  through  the  water  by  the  launch,  when  it  suddenly 
starts  to  turn  over.  The  man  is  seated  in  the  stem  of  the 

boat,  aiid  the  boy  is  seated  in  the  middle  of  the  boat. 
As  the  boat  starts  to  turn  over,  the  man  throws  him- 
self forward  or  reaches  forward  to  stop  the  boy  from  falling 
out  of  the  boat;  and  as  he  goes  forward  the  boat  goes  over; 
and  in  this  condition  he  is  struck  in  the  temple  by  the  row- 
locks of  the  boat;  and  then  the  boat,  continuing  its  motion, 
swings  completely  over  in  the  water,  and  comes  up  on  the 
other  side.  Could  death  be  caused  by  a  blow  of  that  charac- 
ter? A.  I  will  say  yes.  Q.  What  would  you  say  caused  the 
death?  A.  It  might  be  different  things.  A  man  recei\nng 
a  blow  like  that  might  rupture  the  meninges  of  the  brain, 
producing  paralysis  and  unconsdousness,  and  perhaps  die 
from  that;  or  cerebral  apoplexy,  perhaps,  from  a  rupture  of 
a  blood  vessel,  would  possibly  cause  death.  That  is  not  un- 
usual. Q.  What  would  you  say  was  the  cau^e  of  death  in 
conection  with  that  physical  happening?  What  occurred 
therethat  would  cause  death?  A.  I  would  say  it  was  cerebral 
apoplexy,  perhaps.  Q.  What  would  have  caused  cerebral 
apo])lrxy?  A.  The  injury  he  received  from  the  blow.  Q. 
Would  you  say  it  was  the  blow  that  caused  the  death?  A.  It 
might  have  been  hemorrhage  or  apoplexy  or  ruj)ture  of  the 
blood  vessels  of  the  brain."  Taking  all  the  evidence  together 
we  are  satisfied  it  is  sufficient  to  support  the  verdict  of  the 
jury. 

Defendant  expressly  attacks  the  probability  of  the  truth  of 

the  son's  evidence,  wherein  he  testifies  that  his  father's  head 

was  struck  by  the  row-locks.  Counsel  insists  that  the  sur- 
rounding conditions  at  the  moment  of  the  overturning  of  the 
boat  render  the  evidence  of  the  son  unworthy  of  belief,  and 
absolutely  indicate  that  no  blow  could  have  been  received  by 
decetised.  We  will  not  follow  defendant's  technicid  analysis 
of  the  various  phases  of  the  evidence,  in  order  to  disprove 
his  contention  in  this  respect.  It  is  sufficient  to  say  that  we 
see  no  physical  impossibility  arrayed  against  the  truth  of  the 
testimony  of  the  boy  regarding  the  blow.  The  testimony  to 
this  point  was  essentially  a  matter  for  the  jury  to  weigh  and 
analyze;  and  it  is  only  in  an  exceptional  case  that  this  court 
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feels  justified  in  finding  oontrary  to  its  decision,  and  that  is 
not  that  case. 

Objection  was  made  to  the  following  question:  ^'Q.  De- 
scribe to  the  jury  as  to  that  blow,  whether  it  was  a  light 

and  easy  blow,  or  whether  it  was  a  strong  and  heavy  blow,  or 
whether  it  was  a  medium  heavy  blow,  according  to  your 
idea  ae  you  saw  it"  The  foregoing  question  was  clearly 
proper.  (RobvMan  v.  Exempt  Fire  Co,,  103  Gal.  4^ ;  People 
V,  Chin  Sane,  108  Gal.  602.)  We  find  nothing  in  the  rulings 
of  the  coTirt  upon  the  admission  of  other  evidence  that  de- 
mands a  reversal  of  the  judgment.  We  likewise  find  the 
charge  of  the  court  full  and  fair. 

For  the  foregoing  reasons  the  judgment  and  ordflr  are  af- 
firmed. 

Van  Djkt,  J.,  and  HarriseOi  J.,  ooncorred. 


[8.  F.  No.  1500.   DepArtuMDt  Two. — Noftmbar  10,  1900.] 

GEORGE  G.  ALFERITZ  et  al.,  Executors,  etc,  AppeUants, 

JAT  8G0TT,  Respondent 

Chattel  Mortgage  of  Shkep — Rxoobo    Without   VEBuroATioir  by 

MOBTOAOEE — ^ATTAGHlOEnT— PUBOHABE  UnDEB  BXBOimON. — chat- 
tel mortgage  of  iheep,  neoiM  without  any  TuiflortioB  Ij 
mortfiagBt,  as  required  bj  law,  ie  void  as  against  an  attaehmeat  of 
the  sheep  hy  a  ereditor  el  tiia  mortgagor,  and  aa  against  a  pur- 
chaser of  the  shssp  at  a  sala  uader  eseeatloa  bj  saeh  ettnirhinic 
creditor. 

Id. — Verification  by  Mobtoaqeb  Prior  to  Attachment — Absence  of 
Kecohd  ami  Notice. — The  fact  that  tlie  chattel  niortgan;e  after  its 
record  was  subsequently  verified  by  the  mortgagee  prior  to  the  at- 
tach inent  suit,  without  any  record  of  the  instrument  so  verified,  can 
give  it  no  additional  Talidity,  as  against  the  attaching  creditors  or 
the  purohassr  under  the  ezeentioB  sale,  neither  of  whmn  had  any 
notiee  of  the  traneaeUoa  other  thaa  that  ghea  hj  the  reoord. 

1  42  Am.  St.  Sep.  OS. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
I'lesQO  County.  £.  W.  Rialey,  Judge. 

The  factd  are  stated  in  the  opinion  of  the  court. 

Raleigh  £.  Khodee,  and  Lyman  1.  Mowry,  for  AppellantB. 

The  afifidavit  of  Juan  Curuteharry,  for  and  on  behalf  of 

Mariano  Laurenz  &  Co.,  the  mortgagors,  was  sufficient.  (Mo- 
<le8to  Bank  v.  Owen,  121  Cal.  223.)  The  mortgage  was  veri- 
fied by  the  mortgagee  prior  to  the  attachmenti  and  it  then 
complied  with  the  statute. 

Stanton  L.  Carter,  for  Respondent. 

The  chattel  mortgage,  for  want  of  the  verification  of  all 
the  parttesi  as  required  by  law,  when  it  was  recorded,  was 
-v'oid  as  to  attaching  ereditors  of  the  mortgagor,  while  he 
remained  in  possession.    (Civ.  Code,  sec.  2957  ;  Jones  on 

•Chattel  Mortgages,  2d  ed.,  248;  3  Am.  &  Eng.  Ency.  of  Law, 
182;  Beamer  v.  Freeman,  84  Cal.  554;  Adlard  v.  Rogers,  105 
<;al.  327;  Cardenas  v.  Miller,  108  Cal.  250;  Butte  Hardware 
<Jo.  V.  SuUivan,  7  Mont.  307;  Frank  v.  Miner,  60  Ul.  444.) 
The  design  of  the  statute  is  to  give  notice  to  the  ereditors  of 
the  mortgagor  that  the  required  acts  have  been  actually  per- 
formed. (Griffith  V.  Douglass,  73  Me.  534.)  The  mortgage 
was  not  properly  verified  by  the  mortgagors.  Joan  Curutch- 
«rry  does  not  swear  that  he  is  of  the  mortgagor  company,  and 
the  mere  de$cripiio  pertonae,  preceding  affidavit,  by  way  of 
recital,  does  not  render  the  affidavit  sufficient.  (Butte  Hard- 
firare  Co.  v.  Sullivan,  supra;  Steinbach  v.  Leese,  27  Cal.  298; 
Baker  v,  York,  65  Ark.  142;  Staples  v.  Fairchild,  3  N.  Y. 
41 ;  Payne  v.  Young,  8  N.  Y.  168.)  The  affidavit  is  to  be 
construed  most  strongly  against  the  person  in  whose  favor 
it  was  made.  (Nehraaka  M,  P.  Co.  v.  Fuehfing,  62  Neb. 
^541.  ) 

THE  COURT. — ^Action  to  recover  the  value  of  certain 

eheep  alleged  to  have  been  converted  by  defendant.  The 
cause  wa«  tried  by  the  court  sitting:  without  a  jury  and  de- 
fendant had  judgment,  from  which  plaintiffs  appeal  on 
the  judgment-roU. 

Plaintiilis  claim  imder  a  chattel  mortgage  executed  by 
.Mariano  Laurenz  &  Co.,  to  plaintiflis'  testate  to  secure  the 
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payment  of  a  certain  promissory  note  made  by  the  mortga- 
gors. Defendant  justifies  under  writ  of  attachment  and  sub- 
sequent execution  sale  of  the  sheep  in  question  at  the  suit  of 

one  Emil  Grunig  agum^^t  the  said  Mariano  Laurenz  (Com- 
pany. 

It  appears  from  the  findings  that  on  April  3, 1895^  a  chat- 
tel mortgage  purporting  to  be  between  Mariano  Laurenz  '& 
Co.,  mortgagors,  and  Peter  Alferiti,  mortgagee,  was  signed 
aj  follows:  "Mariano  Laurenz  Company,  Juan  Curutch- 
urry."  The  afiidavit  reads  as  follows:  "Juan  Curutcharry, 
of  Mariano  Laurenz  Company,  the  mortgagors  in  the  fore- 
going mortgage  named,  being  duly  sworn/'  etc.,  and  is 
signed  "Mariano  Laurenz  Company,  Juan  Curutcharry." 
The  jurat  is  as  follows:  f'Subecribed  and  sworn  to  this  3d 
day  of  April,  1895,  at  Huron,  county  of  Fresno,  before  ma 
i\.  L.  Palmer.'^ 

No  other  aihdavit  was  attached  to  the  mortgage  at  that 
time.  There  was  a  certificate  of  acknowledgment  reading: 
''Personally  appeared  Juan  Carutchay,  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the  within  instru- 
ment, and  he  acknowledged  that  he  execnted  the  same,"  etc. 
The  certificate  is  signed  "N.  L.  Palmer,  notary  pubUc  in  and 
for  said  Fresno  county,  state  of  California."  The  mortgage 
was  recorded  April  5,  1895,  with  no  other  affidavit  or  ai> 
knowledgment.  When  offered  in  evidence  at  the  trial  the 
mortgage  had  written  thereon  the  affidavit  of  Peter  Alferitz 
(the  mortgagee)  in  due  form  as  required  by  the  statute,  and 
was  subscribed  and  sworn  to  before  a  notary  public  Novem- 
ber 18, 1896.  The  mortgage  was  not  recorded  after  this  affi- 
davit was  attached  to  it.  There  is  nothing  to  show  tiiat  de- 
fendant had  any  knowledge  of  this  mortgage,  or  of  the 
transaction  out  of  which  it  arose,  except  such  as  the  record- 
ing imparted.  The  attachment  suit  was  commenced  April 
1,  1897.  After  the  attachment  proceedings  had  been  com- 
menced, and  after  the  sheep  were  thereunder  attached,  the 
mortgagors  made  another  mortgage  (presumably  on  the  same 
and  other  sheep)  to  secure  the  note  mentioned  in  the  mort- 
gage already  referred  to  and  some  other  indebtedness. 

The  court  found  that  plaintiffs'  testate  "Is  not  and  never 
was  the  owner  or  in  the  possession  of  any  of  the  property 
described  in  the  amended  complaint,''  and  that  defendant 
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did  not  deprive  him  of  the  use  orpoeseflsion  of  said  property ; 
and,  as  condusion  of  law,  that  the  alleged  mortgage  of 
"April  3,  1896,  was,  as  to  said  Emil  Gnmig,  null  and  void 

and  of  no  effect,"  and  that  said  Emil  Grunig  was  "entitled  to 
have  said  sheep  attached  upon  the  said  indebtedness,"  etc. 

Respondent  urges  several  objections  to  the  mortgage  a^ 
afifecting  the  right  of  defendant  to  attach  and  sell  the  sheep 
in  question.  It  is  not  neoessaiy  to  notice  all  of  these  alleged 
defects. 

When  the  mortgage  was  recorded  it  had  attached  to  it  no 
affidavit  of  the  mortgagee,  or  of  any  person  on  his  behalf, 
stating  that  the  mortgage  was  made  in  good  faith  and  with- 
out any  design  to  .hinder,  delay  or  defraud  creditors.  Sub- 
division 1,  section  2957,  of  the  Civil  Code  reads  as  follows: 
"A  mortgage  of  personal  property  is  void  as  against  cred- 
itors of  the  mortgagor  and  subsequent  purchasers  and  en- 
cumbrancers of  the  property  in  good  faith  and  for  value,  un- 
less: 1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors." 

This  section  of  the  code  requires  the  affidavit  of  all  the 
parties  to  the  mortgage  to  accompany  it  when  recorded,  but 
not  necessarily  all  the  members  of  a  corporation  or  oopart- 
nexahip  where  the  mortgage  is  made  to  or  by  such  corpora- 
tion or  copartnexahip.  (ModeHo  Bank  v,  Owens,  121  Gal. 
223.) 

The  subsequent  affidavit  made  by  the  mortgagee  without 
recording  the  instrument  was  not  a  compliance  with  the 
statute  and  gave  no  additional  validity  to  the  mortgage;  and 
had  it  been  recorded  after  the  affidavit  of  the  mortgagee  was 
attached  thereto,  it  would  have  been  notice  only  from  the 
date  of  recordation.  The  creditors  of  the  mortgagors  had 
notice  of  no  other  mortgage  than  such  as  they  found  re- 
corded, and,  lacking  as  it  did  the  essential  already  pointed 
out,  they  could  proceed  hy  attachment  against  the  property 
then  in  posssssion  of  the  mortgagors  regardless  of  the  alleged 
hen. 

The  judgment  is  affirmed. 
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[8m.  No.  708.   Department  Two. — ^November  10,  1900.] 

S.  L.  N.  ELLIS,  fiflspondent,  v.  E.  M«  JEFFERDS,  Auditor 

of  Tulare  County,  Appellant. 

Pmuo  OmcER— SufnnsoE's  SiJLABT— Oomrer  or  Bexvbrtb  Class — 
OoDRTT  tiovBsmiaMT  Aoxs  OF  1893  aud  1897^A  saparriMr  of  a 
ooiml7  of  the  devHifh  dsM,  who  was  eloeted  under  the  Coanty 
Gavenunent  Aet  of  1893,  under  which  hii  salary  was  fixed  at  the 

sum  of  eighteen  hundred  dollars  per  annum,  and  who  was  in  of' 
fioe  at  the  time  of  the  enactment  of  the  Ckiimty  Government  Act 
of  1897.  under  which  his  county  became  one  of  the  thirteenth 
clai-s  and  by  which  the  sahiiy  of  supervisors  was  fixed  at  one 
thousand  dollars  per  animni.  continiu's  to  be  entitlod,  under  section 
233  of  the  latter  act,  to  the  salary  provided  by  the  act  of  1893  ^ 
and  the  fact  that  since  the  passage  of  the  latter  act  he  had  re- 
eelTed  warrants  onty  for  the  amouBt  of  the  salary  therein  pro* 
Tided,  upon  the  refusal  of  the  auditor  to  issue  them  for  the  amount 
providsd  by  the  aet  of  1898,  does  not  estop  liim  from  demanding  the^ 
halanee. 

APPEAL  f^m  a  jadgment  of  the  Superior  Court  of  Tu- 
In  re  County  and  from  an  order  refusing  a  new  trial.  W.  Bv 
\\  allace,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  A.  Allen,  and  George  G.  Murry,  for  Appellant 

William  W.  Crofis,  T.  E.  Clark,  and  F.  B.  Howard,  for 
liespondent. 

SMITH,  C. — The  case  Is  an  application  for  a  writ  of  man- 
damus to  the  auditor  of  Tulare  connty,  requiring  him  to  is- 
sue to  the  plaintiff  a  warrant  for  the  sum  of  eleven  hundred 
and  thirty-three  and  one-third  dollars,  the  balance  due  on 
account  of  salary  as  supervisor  and  road  commissioner  for 
the  period  commencing  with  the  first  Monday  in  June,  1897, 
and  ending  with  the  first  Monday  in  November,  1898. 

The  plaintiff  was  elected  under  the  County  Government 
Act  of  1893 ;  under  which,  as  supervisor  of  a  county  of  the 
eleventh  class,  his  salary  was  fixed  at  the  sum  of  eighteen 
hundred  dollars  per  annum.  (Stats.  1893,  see.  173,  p.  416w> 
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But  pending  his  term  the  County  Govemm«it  Act  of  1897 
was  enacted,  under  which  Tulare  became  a  county  of  the 

thirteenth  class,  and  the  salary  for  supervisors  was  fixed  at 
«»iie  Uiousand  dollars  per  amium.  (Stats.  1897,  sec.  170. 
p.  522.)  The  case — ^in  view  I  take  of  it — ^turns  upon  two 
questions,  namely:  Do  the  provisions  of  the  latter  act  as  t«> 
salary  apply  to  the  plaintiff's  case?  If  not,  is  he  eBtq[>ped 
by  his  receipt  of  part  of  what  was  due  him  from  demanding 
the  balance? 

1.  With  regard  to  the  latter  question  the  court  in  effect 
found  that  plaintiff  received  his  warrants  under  an  agree- 
ment with  the  defendant  that  the  same  were  not  in  full  set- 
tlement of  plaintiff's  salary,  but  on  account,  etc.  It  is 
claimed  that  the  evidence  is  insufficient  to  justify  this  find- 
inu;  but  the  question  I  regard  as  immaterial.  The  plaintilF 
rqH'atcdly  deinanded  warrants  for  the  full  amounts  due  him, 
and  the  defendant  refused  to  issue  warrants  for  greater 
amounts  than  eighty-three  and  one-third  dollars.  It  was 
the  duty  of  the  auditor  to  draw  his  warrant  for  the  amount 
due  the  plaintiff,  and,  if  he  was  entitled  to  the  salary  pre- 
scribed bv  the  act  of  189.S,  the  issue  of  warrants  bv  the  an- 
(litor  for  part  of  what  was  due  was  only  a  partial  perform- 
ance of  his  duty,  and  did  not  exonerate  him  from  further 
obedience  to  the  law.  The  agreement  or  understanding  of 
the  parties,  as  to  whether  the  payment  was  in  full  or  on  ac- 
count, was  altogether  immaterial.  A  somewhat  similar  ques- 
tion  is  decided  in  Whiting  v.  Plumas  Co.,  64  Cal.  66.  The 
cases  cited  by  the  appellant's  counsel  have  no  application.  In 
(Jooley  V.  Calaveras  County,  121  Cal.  482,  there  had  been  a 
settlement  of  a  claim  against  the  county  between  the  plain- 
tiff and  the  board  of  supervisors,  which  it  was  held  was  con- 
clusive on  the  parties,  though  made  under  a  mistake  of  law. 
'^I'he  decision  goes  at  least  as  far  as  the  law  can  well  go  (Civ. 
Code,  sec.  1578,  subd.  1),  but  it  does  not  extend  to  a  transac- 
tion between  a  creditor  of  the  county  and  the  auditor;  whose- 
functions  are  different  from  those  of  the  supervisors  with  ref- 
erence to  claims  against  the  county.  The  case  of  Coyne  v. 
Remme,  97  Cal.  590,  was  also  a  different  case.  There  the 
nuestion  was  simnlv  as  to  the  validity  of  an  ordinance  reduc- 
ing the  phdntiff's  salary,  and  it  was  held  the  ordinance  waa 
valid. 
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2.  The  other  question  involved  pieeents  no  difficulty.  By 
section  233  of  the  act  of  1807  it  is  expressly  provided  that 
'the  provisions  of  sections  158  to  214,  inclusive,  of  this  act, 

so  far  as  thov  change  the  compensation  of  any  officer  therein 
named,  heretofore  paid  a  fixed  salary,  etc.,  and  not  fees  or 
per  diem,  shall  not  affect  incumbents  unless  otherwise  pro- 
vided in  any  of  said  sections."  (Stats.  1897,  p.  577.)  This 
indudes  section  170,  at  the  end  of  which  is  the  provision: 
"This  section  shall  take  effect  immediately"  (page  523; 
which  it  is  claimed  withdraws  the  otlicers  named  in  the  sec- 
lion  from  the  operation  of  section  233.  But  this  contention 
cannot  be  sustained.  The  two  sections  must  be  read  to- 
gether, and  when  so  read  their  meaning  is  dear.  By  the 
provision  at  the  end  of  section  170 — ^if  constitutional — that 
section  went  into  effect  immediately,  but  under  section  233 
the  case  of  officers  receiving  fixed  salaries  was  not  affected. 
{MeCabe  v.  Jefferds,  122  Cal.  302;  County  of  Tulare  v.  Jef- 
ferd$,  118  Gal.  361;  Cody  v.  Murphey,  89  Oal.  522;  PeapU 
V.  HeMhaw,  76  Cal.  436.) 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Haynes,  C,  and  Cooper,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment axkd  order  aiq[>ealed  from  are  affirmed. 

McFarland,  J.,  Templ^     Henshaw,  J. 


[Sac.  No«.  728,  729,  730,  76e.  Deptftmcnt  Tw«.— HsvwiUr  19,  ItPO.] 

ALTA  MoPHAIL,  Respondent,  v.  E.  M.  JEFFEBDS,  Au- 
ditor, etc.,  Appellant  T.  E.  CLABK,  Respondent,  v. 

E.  M.  JEFFERDS,  Auditor,  etc.,  Appellant.   W.  M. 

De  WITT,  Respondent,  v.  E.  M.  JEFFERDS,  Auditor, 
etc.,  Appellant.  GEORGE  L.  BLISS,  Respondent,  v. 
E.  M.  JEFFERDS,  Auditor,  etc.,  Appellant 

Pctuo  omons— DEnnma— Oooutt  or  Eumsam  Olam— Godhtt 
Qofnmmv  Aon  or  1898  amd  1897^-^  Aveij  dtatrki  atlor* 

neys,  the  deputy  ooimty  raperlntendcnt  and  the  dq>u^  countr 
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clerk  of  a  county  of  the  eleventh  class,  which  officers  were  provided 
for  by  section  173  of  the  County  Government  Act  of  1893  and  their 
salaries  fixed,  and  who  were  in  office  at  the  time  of  the  enact- 
ment of  the  County  fJovernment  Act  of  1807.  remain  entitled,  under 
section  233  of  the  latter  act,  to  the  payment  of  their  salaries  by 
the  eoimty.  The  latter  act  does  not  oontemplate  that  their  salaries 
ihoiild  be  paid  bj  their  reepeetlve  prineipak. 

APPEALS  from  judgments  of  the  Superior  Court  of 
Tulare  County  in  appeals  numbered  Sac.  728,  729,  and  730, 
and  from  a  judgment  of  said  court  and  from  an  order  deny- 
ing a  new  trial  in  appeal  numbered  Sac  756.  W.  B.  Wal- 
lace, Judge. 

The  facts  are  stated  in  the  opinion,  and  in  the  opinion 
in  BIU$  ir.  Jefferdt,  ante,  p  478. 

J.  A.  Allen,  and  Greorge  G.  Murry,  for  Appellants. 

William  W.  OroaB,  P.  B.  Howard,  and  T.  E.  Clark,  for 

Respondents  in  Appeals  Numbered  Sac.  729  and  730. 

Gharlee  G.  Lamberson,  and  M.  E.  Power,  fmr  Beepondents 
in  Appeals  Numbered  Sae.  728  and  756* 

THE  OOURT.— Theee  cans  were  submitted  by  stipula- 
tion, along  with  Ellis  v.  Jefferd»,  ante,  p.  478,  on  briefs  on 

file.  The  only  difference  between  the  cases  is  that  the  plain- 
tiffs here  are  deputy  otlicers,  viz.,  Clark  and  De  Witt  deputy 
district  attorneys,  McFhail  deputy  county  superintendent, 
and  Bliss  deputy  county  dark.  We  do  not,  however,  regard 
this  difiference  as  material.  Under  section  178  of  the  act  <rf 
1898  these  deputies  are  all  provided  for,  and  their  salaries 
fixed. 

Under  the  act  of  1897,  by  section  59,  which  is  a  re-enact- 
ment of  section  61  of  the  old  act,  the  new  officers  have  the 
same  power  as  before  to  appoint  deputies.  But  by  section 
215  th^  are  to  be  paid  by  their  principals,  whose  salaries  are 

increased.  The  office  is,  therefore,  not  abolished,  but  the 
compensation  of  the  deputies  is  changed.  Their  cases,  there- 
fore, comes  fairly  under  the  language  of  section  233,  and 
certainly  within  the  intention  of  the  act  To  deprive  the 
incumbent  district  attorney  of  his  paid  deputies,  and  to  re- 
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quire  him  to  pay  for  neooniy  aasistanoe  oat  of  his  own 
pocket,  would  be  very  materially  to  "affeet"  him. 

The  cases,  we  think,  cannot  be  distinguished  from  the  prin- 
cipal case,  and  on  the  authority  of  that  case  the  judgments 
and  orders  appealed  from  are  affirmed. 


[&  F.  No.  1687.  Depaj-tment  One.— November  10,  1000.] 

HAKKAH  GREEN,  Appellant,  v.  R.  8.  THORNTON  et  aL, 

Respondeuta. 

Res  AdJUDXOATA — 'pAXnMB  AMD  PBIVIBB  BOTJITD— 1>XFFSBKZVT  CaUSB  OT 

Aonov. — ^The  ri|^t>  qaestion,  or  fact  definitely  put  in  iaeue,  and 
finally  determined  by  a  oourt  of  competent  jurisdiction,  cannot 
be  contested  in  a  subsequent  action  between  the  same  parties  or 
their  priviesy  even  If  the  seeond  suit  is  for  a  different  causa  of  ae> 
tion. 

lD.—Acnoxr  TO  Quibt  Tnru— Fobmb  ADJUUOA,noii— Ejbctkert  Bur 
BY  PLAiNTiFF'a  QsiJiiQa. — Jn  an  actioii  to  quiet  title,  the  prin* 
ciples  adjudicated  in  a  former  action  of  ejectment  brought  by  plain- 
tiiTs  grantor  against  the  same  defendant  are  binding  upon  the 
plaintiff,  where  it  appears  that  substantially  the  same  evidence, 
documentary  and  parol,  was  introduced  and  considered  in  both 
cases,  and  the  plaintiff  relied  upon  the  same  title  which  was  ad' 
judicated  against  his  grantor  in  the  aetlon  of  sjeotment.  ' 

APPEAL  from  an  order  of  the  Superior  Court  of  the  C&ty 
and  County  of  San  Franoisoo  denying  a  new  trial   J.  M. 

Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
T.  M.  Osmont,  for  Appellant 

Edw  ard  F.  Fitzpatrick,  B,  B.  Newman,  and  M.  B.  Kellogg, 
for  Respondents. 

VAN  DYKE,  J. — This  is  an  appeal  from  an  order  denying 
plaintiff's  motion  for  a  new  triaL  The  action  is  to  quiet  title 
to  the  premises  in  question  situated  in  San  Mateo  County. 
In  addition  to  the  usual  allegations  in  a  oomplaint  in  sueh  ao- 
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tion,  the  plaintiff  avers,  among  other  things,  that  on  the  first 
day  of  April,  1872,  B.  S.  Green,  since  deceased,  then  the  hus- 
band of  plaintiff  was  the  owner  and  in  poflsession  of  the  lands 
and  premiseB  in  question,  and  was  then  indebted  to  one  John 
McCombe  in  a  large  sum  of  money ;  that  on  said  date  an  action 
was  commenced  by  said  McCombe  against  said  Green  and 
the  plaintiff  to  recover  the  amount  due,  in  which  action  at- 
tachment was  issued  and  levied  upon  said  premises;  that 
thereafter,  on  the  fifth  day  of  November,  1880,  judgment  was 
regularly  entered  in  said  action  in  favor  of  the  plaintiff  there- 
in, McCombe,  and  against  defendant,  B.  S.  Green,  former 
husband  of  the  plaintiff  herein,  for  the  sum  of  two  thousand 
five  hundred  and  twenty-one  dollars  and  twenty  cents,  upon 
which  execution  was  issued  to  the  sheriff  of  San  Mateo  countv 
under  which  writ  the  said  land  and  premises  were  duly  levied 
upon  on  the  sixteenth  day  of  November,  1881,  and  thereafter 
sold,  in  accordance  with  law,  on  the  tenth  day  of  December, 
1881,  and  purchased  at  said  sale  by  one  Alexander  Forbes; 
that  thereafter,  on  the  fourth  day  of  June,  1887,  the  sheriff's 
deed  was  duly  executed  and  delivered  to  one  C.  P.  Robinson, 
the  assignee  of  said  Forbes,  and  that  the  title  so  acquired  by 
said  Robinson  has  by  mesne  conveyance  passed  to  and  is  now 
vested  in  the  plaintiff.  It  is  further  averred  that  on  the 
seventeenth  day  of  August,  1872,  the  said  B.  S.  Green  exe- 
cuted to  the  defendant  herein,  Thornton,  a  conveyance  of 
said  land  and  premises,  but  at  the  time  said  Green  was  largely 
involved  in  debt  and  actually  insolvent^  and  that  for  the 
purpose  of  avoiding  the  payment  of  his  debts  and  screening 
and  covering  up  said  propeerty,  and  of  hindering  and  delay- 
ing and  defrauding  his  creditors,  said  deed  was  executed,  and 
that  defendant  Thornton  was  aware  of  said  indebtedness  and 

of  the  purpose  of  said  Green  in  making  said  conveyance,  and 
accepted  said  conveyance  for  the  express  purpose  of  enab- 
ling said  Green  to  hinder,  delay,  and  defraud  his  creditors; 
that  said  Thornton  would  hold  the  ostensible  title  to  said 
premises  until  the  debts  apiinst  «aid  Green  should  be  barred 
by  the  statute  of  limitations,  and  thereupon  that  he  would 
reconvey  the  same  to  Green ;  that  no  other  consideration 
passed  between  the  said  parties  for  the  said  conveyance,  and 
that  said  conveyance  operates  as  a  cloud  upon  plaintiff's 
title. 
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The  defendant,  in  addition  to  answering  the  allegations  of 
the  complaint,  by  way  of  oroes-complaint,  sets  up  his  deiaign- 
ment  of  title  to  said  premises,  in  which  it  is  alleged  that  he 

entered  into  possession  of  the  premises  in  question  under  the 
deed  from  Green  in  1872,  and  has  remained  in  possession  ever 
since,  claiming  title  thereto  in  his  own  right,  paying  all  taxes 
assessed  and  levied  thereon,  and  exercising  other  acts  of 
ownership.  The  findings  of  the  oomt  are  against  the  plain- 
tiff, and  sustain  the  averments  of  defendant's  cross-com- 
plaint.   These  findings  are  supported  by  the  evidence. 

The  contest  in  relation  to  the  premises  in  question,  in  its 
variona  forms,  has  been  in  this  court  on  several  different  oc- 
casions— in  fact  it  has  become  a  sort  of  "Jamd^ce  /om- 
dyee**  (Hyde  v,  Thornton,  88  Cal.  83;  Hyde  v.  Boyle,  86 
Cal.  352;  89  Cal.  590;  93  Cal.  1;  105  Cal.  102;  Robinson  v. 
Thornton,  102  Cal.  675 ;  114  Cal.  275 ;  129  Cal.  12.)  In  the 
view  we  take  of  the  case  it  is  unnecessary  to  consider  the 
several  preliminaiy  objections  raised  on  the  part  of  respond- 
ent^ for  on  the  meritsi  the  case  is  against  the  appellant 

The  plaintiff  relies  upon  poesesBion  and  the  title  derived 
under  the  sale  of  the  premises  in  the  action  of  McCombe  v. 
Qreen.  In  Robhuon  v.  Thornton,  supra,  in  reference  to 
this  title,  it  is  said:  Judgment  was  not  rendered  in  the  ac- 
tion of  MeCombe  v.  Qreen  until  November  5,  1880,  and  at 
the  date  of  sale  thereunder,  December,  1881,  the  judgment 
debtors  had  no  interest  in  the  land  upon  which  the  judgment 
could  be  a  Uen;  and  as  their  interest  in  the  land  that  was 
attached  had  been  extinguished,  and  as  with  its  extinguish- 
ment the  lien  of  the  attachment  upon  that  interest  was  also 
extinguished,  the  land  was  not  subject  to  sale  in  satisfaction 
of  the  judgment  •  •  •  •  Green  himself  would  be  estopped 
by  his  deed  (to  Thornton)  from  claiming  any  title  in  the 
land,  and  as  whatever  title  Green  had  at  the  date  of  the 
judgment  had  been  extinguished  prior  to  the  time  when 
Thornton  took  possession  of  the  land,  the  lien  of  the  at> 
tachment  against  his  interest  was  terminated  and  could  no 
longer  form  the  basis  for  the  support  of  any  sale  that  mig^t 
be  made  under  the  judgment  afterward  obtained  in  the  ac- 
tion/' (See,  also,  the  same  case  on  a  subsequent  i^^iesli 
114  Cal.  276.) 
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Although  the  action  of  Robinaon  v.  Thornton,  mupra,  was 
ejectment  and  this  is  an  action  to  qniet  title,  the  same  evi- 
dence substantially,  documentary  and  parol,  was  introduced 

;iiid  considered  in  both  CiLses,  and  the  principles  laid  down  in 
that  case  bind  the  plaintiff  in  this,  being  the  successor  in  in- 
terest of  Robinson.  In  Southern  Poo,  R,  R,  Co.  v.  United 
States,  168  U.  8.  1,  it  is  said:  'The  general  principle  an- 
nounced in  numerous  cases  in  this  court  is  that  the  right, 
question,  or  fact,  definitely  put  in  issue  and  directly  deter- 
mined by  the  court  of  competent  jurisdiction  as  a  ground  of 
recovery,  cannot  be  contested  in  a  subsequent  dispute  be- 
tween the  same  parties  or  their  privies ;  and,  even  if  the  second 
suit  is  for  a  different  cause  of  action,  the  right,  question,  or 
fact  once  so  determined  must,  as  between  the  same  parties  or 
their  privies,  be  taken  as  conclusively  established,  so  long  as 
the  judgment  in  the  first  remains  unmodified.  This  general 
rule  is  demanded  by  the  very  object  for  which  civil  courts 
have  been  established,  which  is  to  secure  the  peace  and  repose 
of  society  by  the  settlement  of  matters  capable  of  judicial 
determination.  Its  enforcement  is  essential  to  the  mainte- 
nance of  social  order,  or  the  aid  of  judicial  tribunals  \vonl<l  not 
be  invoked  for  the  vindication  of  rights  of  persons  and  prop- 
erty^  if,  as  between  parties  and  their  privies,  conclusiveness 
did  not  attend  the  judgment  of  such  tribunals  in  respect  to 
all  matters  of  property  put  in  issue  and  actually  determined 
by  them." 

The  books  are  full  of  cases  in  the  same  line,  but  it  is  alto- 
gether unnecessary  to  cite  more  of  them.  The  court  was, 
therefore,  justified  in  finding  that  the  plaintiff  had  no  title  to 
the  premises  in  controversy;  and,  as  already  stated,  the 
court  also  found  from  the  evidence  that  the  plaintiff  was  not 
in  possession  or  entitled  to  the  possession,  but,  on  the  con- 
trary, that  "on  said  eighteenth  day  of  August,  1872,  said 
Thornton  entered  into  the  possession  of  said  lands  and  prem- 
ises, and  has  ever  since  been  in  possession  thereof,  claiming 
title  thereto,"  and  was  at  the  time  of  the  commencement  of 
the  action,  and  for  a  long  time  prior  thereto,  the  owner  and 
seised  in  fee  simple,  and  in  possession  and  entitled  to  the 
possession,  of  said  property  and  premises. 

The  appellant's  point  that  the  court  erred  in  excluding  the 
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deed  from  H.  C.  Hyde,  assignee  in  bankruptcy  of  W.  Ford, 
to  Robinson  is  not  well  taken,  as  for  the  reason  stated  in  tho 
defendant's  objedaon  to  the  introduction  of  said  deed  the  rul- 
ing of  the  court  was  correct. 

The  order  appealed  from  is  affirmed. 

Garoutte,  J.,  and  Harrisony  J.,  ooncurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  147.   In  Bank.— November  10,  1900.] 

In  the  Matter  of  the  Disbarment  of  Z.  F.  WHARTON. 

ATTOBim  AT  Law— JuDOiODiT  or  Desbabheict— AvrmuircB  our  Af- 
PiAi/— MoDiiiCATioN. — A  judgment  of  the  superior  court,  diabftrring 

an  attorney,  which  has  been  affirmed  by  the  8ll|Hreme  court,  camiot 
be  modified  by  the  latter  court  after  the  issuance  of  the  remittitur. 
An  application  for  a  modifloation  should  be  made  to  the  superior 
court. 

APPLICATION  to  the  Supreme  Court  to  set  aside  a  judg- 
ment of  disbarment. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

J.  H.  Liggett,  W.  H.  Layson,  and  E.  C.  Hart,  for  Ap- 
pellant. 

S.  Solon  HoU,  W.  P.  Harlow,  and  Clinton  E.  White  for 
Kespondent. 

THE  COURT. — Application  to  set  aside  the  judgment  of 
disbarment. 

The  petitioner  was  accused  before  the  superior  court  of  the 
county  of  Sacramento  of  the  violation  of  his  oath  and  duty 
as  an  attorney  and  counselor  at  Uw,  and,  after  a  hearing 

thereon  that  court  entered  its  judgment  August  15,  1895,  per- 
manently precluding  him  from  practicing  as  such  attorney 
or  counselor  in  all  the  courts  of  this  state.  Upon  an  appeal 
ilierefrom  the  judgment  was  affirmed  by  this  court.  (In  re 
Vi'iMrton.  114  Gal.  367.)    An  i4[>plication  has  now  been 
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made  in  his  behalf  by  a  large  number  of  attorneys  to  set  aside 
this  judgment  of  disbarment. 

As  the  original  prooeedings  for  the  disbarment  were  had 
and  determined  before  the  superior  court,  any  application  for 
n  modification  or  change  in  its  judgment  should  be  made 
in  that  court.  The  judgment  was  rendered  by  the  superior 
court  after  hearing  evidence  upon  the  matters  charged  in 
the  aooQsation,  and  the  action  of  this  court  was  limited  to  an 
examination  of  the  sufficienpy  of  the  evidence  to  sustain  tho 
finding  and  a  review  of  such  errors  of  law  as  were  presented 
in  the  transcript  brought  here  upon  the  appeal.  It  would 
be  an  invasion  of  the  proper  function  of  the  superior  court  if 
we  should  now  attempt  to  modify  its  judgment  at  the  request 
of  penons  who  do  not  appear  to  have  had  any  connection 
with  the  former  proceedings,  and  without  any  proof  of  the 
facts  alleged  as  the  basis  of  their  request.  As  in  the  case  of 
any  other  appeal,  upon  the  issuance  of  the  remittitur  to  the 
court  below  the  jurisdiction  of  this  court  over  the  judgment 
ceaaed.  Tbe  judgment  itself,  as  well  as  the  other  proceed- 
ings had  in  the  matter,  are  a  part  of  the  records  of  that  court 
and  under  its  control,  and  if  any  matters  have  transpirod 
since  its  entry  which  would  authorize  or  justify  the  modifica- 
tion now  sought,  a  motion  therefor  should  be  presented  to 
the  tribunal  which  has  control  of.  the  records,  upon  such  no- 
tice as  to  it  may  seem  suitable. 

For  these  reasons  the  application  is  denied. 


[Crim.  No.  603.   Department  One. — ^November  13,  1900.] 

THE  PEOPLE,  Respondent,  v.  HIERONYMUS  HART- 

MAN,  Appellant. 

JuBT — Chaluenqi  to  Pabsl— Bias  ov  Saaunp— Jlvtial. — ^Upon  « 
dwUenge  to  the  panel  of  trim!  jurorty  on  the  ground  tbat  the  iher- 
UT  nho  tominoiMd  them  wee  Maeed,  the  oonditioii  of  mind  of  that 
oOeir  Sa  a  ^p^Mm  id  iMt  for  the  trial  eoort,  and  the  denial  of 
the  ehallcBge  wiU  not  be  reviewed  on  appeal  when  the  evidence  as 
to  his  mental  condition  is  conflicting. 
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Cbhobal  Law — Bigamy — G£1«£Eai.  Kepute  of  Mareiaoe. — Under  aec- 
Utm  1106  of  the  Penal  Ckxle,  in  a  prosecution  for  bigamy,  general 
npnto  of  marriage  is  admiaafUe  in  avidenoe  as  a  drewnstaiMB  tsnd- 
fag  to  sIkhw  the  fact  of  manriaga. 

lu. — Beuef  of  i>  validity  of  FiKsr  Makhiaue — Instkuctions. — In 
such  a  prosecution,  in  which  the  secouii  marriage  i^  admitted,  and 
tlia  defendant  fully  knaw  what  he  was  doing  wlien  h»  eatarad  into 
it,  the  fact  that  at  that  tima  ha  honestly  believed  that  ha  had  not 
hen  married  to  the  woman  who  was  then  his  wifs  does  not  anthor« 
iia  his  aoquittal,  and  a  raqoastad  instruction  to  that  effect  is  prop- 
erly refused.  Under  such  eirenmstances,  it  waa  tha  act  of  many' 
iog  tha  saoond  time  that  oonstitatad  the  crime. 

lo. — SumoDDiOT  ov  BviDDrcB  OF  BiOAiCT. — ^in  a  proeecution  for  big- 
amy, evidence  tending  to  show  cohabitation  between  tha  defsndant 

and  woman  for  a  great  many  years,  undivided  general  repute  of 
their  marriage,  admissions  by  ttie  defendant  of  marriage  and  aome 
direct  evidence  tending  to  show  the  performance  of  an  actual  mnr- 
rin<Tc  rrromony,  is  Ruffieiont  to  support  a  of  fact  that  the 

marriage  relation  did  exist  between  them. 

Id. — ^Abstaaot  Iwstbuction — Prior  Cohabitation. — ^While,  as  an  ab- 
stract proposition  of  law,  evidence  of  the  cohabitation  of  the  de- 
fendant with  another  woman,  prior  to  his  alleged  second  marriage 
is  not  sullkient,  in  a  prosecution  for  bigamy,  to  warrant  the  jury 
in  finding  that  the  defendant  w  is  ever  married  to  such  a  woman,  the 
refusal  of  the  court  to  8o  instruct  is  not  error,  when  there  is 
much  other  evidence  tending  to  show  the  marriage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  refusing  a  new  trial. 
John  L.  Campbell,  Judg^. 

The  facts  are  stated  in  the  opinion  of  the  court 

Byron  WaterSi  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  Henry  A,  Melvin, 
Deputy  Attorney  General,  for  Respondent. 

GAKOUTTE,  J.— Defendant  has  been  oonvicted  of  the 
crime  of  bigamy  and  appeals  to  this  court 
It  is  first  insisted  that  the  challenge  to  the  panel  of  jurors 

should  have  been  allowed.  The  challenge  was  based  upon 
the  claim  that  the  sheriff  who  summoned  the  jurors  wtis 
biased.  This  officer  was  placed  upon  the  stand  and  exam- 
ined at  length  as  to  his  state  of  mind,  and  we  will  not  here 
detail  his  evidence.  It  may  be  conceded  that  it  is  not  en- 
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tirely  explicit,  and  possibly  is  contradictory  to  some  extent, 
yet  he  testifieB  tliat  he  had  "no  opinion  as  to  whether  or  not 
the  defendant  was  the  husband  of  Mn.  Hartman/'  and  that 
issue  was  the  principal  issue  in  the  case.   The  condition  of 

mind  of  tliLs  officer  was  assentially  a  question  of  fact  for  the 
trial  court  to  paiis  upon,  and,  as  in  the  case  of  a  trial  juror 
challenged  upon  the  ground  of  actual  bias,  it  is  only  when 
the  issue  comes  before  this  court  as  matter  of  law  that  it  has 
jurisdiction  to  deal  with  it.  Here  the  evidence  is  of  a  char- 
acter that  concludes  us  in  holding  that  the  denial  of  the  chal- 
lenge presents  only  an  issue  of  fact.  Under  these  conditions 
the  action  of  the  trial  court  will  be  upheld. 

In  this  case  the  second  marriage  is  conceded,  and  the  mate- 
rial issue  presented  at  the  trial  was:  Had  the  defendant  a 
wife  living  at  the  time  of  the  second  marriage?  A  great 
mass  of  evidence  was  introduced  directed  to  that  issue.  Ob- 
jection was  made  to  testimony  tending  to  show  by  general 
repute  the  relationship  existing  between  the  defendant  and 
the  woman,  Mrs.  Hartman,  whom  it  was  claimed  was  his 
first  wife,  in  the  communitieB  where  they  had  previously  re- 
sided. While  we  do  not  decide  here  that  this  marriage  could 
be  shown  by  general  repute  alone,  yet  we  are  satisfied  general 
repute  is  admissible  as  a  circumstance  tending  to  show  mar- 
riage. It  is  said  in  People  v.  Beeven,  99  Gal.  289:  "It  is 
conceded  everywhere  that  an  actual  marriage  must  be  proven 
to  support  the  charge  of  bigamy,  a  great  number  of  the  cases 
holding  that  cohabitation  and  repute,  standing  alone,  are  not 
sufi^cient  to  prove  the  marriage.  This  was  the  common  law, 
and  was  based  iq>on  the  prindple  that  the  presumption  of 
innocenoe  of  crime  overcame  the  presumption  of  marriage 
following  cohabitation  and  repute.  Many  cases  hold  that  the 
admission  of  marriage  by  a  defendant,  coupled  with  cohabi- 
tation and  repute,  are  sufficient  to  sustain  a  finding  of  actual 
marriage."  Again,  section  1106  of  the  Penal  Code  provides: 

'*Upon  a  trial  for  bigamy  it  is  not  necessary  to  prove  either 
of  the  marriages  by  tibie  register,  ....  but  the  same  may  be 
proved  by  such  evidence  as  is  admissible  to  prove  a  marriage 
in  odier  cases."  There  can  be  no  question  but  that  the  legis- 
lature has  power  to  prescribe  rules  of  evidence  in  prosecu- 
tions for  the  crime  of  bigamy.  And  if  the  rule,  as  the  seo- 


Digitized  by 


490 


PaoPLB  V.  Habtkan.  [130  Cal 


tion  says,  is  the  same  in  criminal  cases  as  in  dvil  cases,  then 
general  repute  of  maniage  may  be  proven  as  tending  to 
ahow  the  fact  of  marriage.  That  this  is  the  rule  in  civil 

cases  is  expressly  decided  in  White  v.  White,  82  Oal.  427, 
where  Case  v.  Case,  17  Cal.  598,  is  reviewed  and  explained. 
For  the  reasons  suggested,  we  are  clear  the  evidence  was  ad- 
missible. At  this  point  it  may  be  further  indicated  that  in 
the  present  case  we  have  evidence  tending  to  show  cohabita- 
tion for  a  great  many  years,  undivided  general  repute  of  mar- 
riage, admissions  by  defendant  of  marriage,  and  some  di- 
rect evidence  tending  to  show  the  performance  of  an  actual 
marriage  ceremony.  These  things,  taken  together,  are  ample 
to  support  a  finding  of  fact  that  the  marriage  relation  did  ex- 
ist between  the  defendant  and  the  aforesaid  Mrs.  Hartman. 

The  court  properly  refused  the  following  instruction: 
"Bigamy,  like  other  crimes,  is  the  result  of  a  joint  operation 
of  act  and  intent;  and  if  you  believe  from  the  evidence  that 
the  defendant,  at  the  time  he  married  Nancy  Brown,  hon- 
estly believed  that  he  had  not  been  legally  married  to  Mary 
Powers  you  will  acquit  the  defendant."  The  second  marriage 
is  conceded,  and  it  is  contended  that  the  foregoing  instruc- 
tion should  have  been  given  as  bearing  upon  defendant's  in- 
tent. It  is  claimed  that  if  defendant  thought  he  was  not  mar- 
ried when  he  entered  the  marriage  relation  the  second  time, 
then  he  had  no  intent  to  commit  the  crime  of  bigamy,  and 
having  no  intent  to  commit  the  crime  he  could  not,  as  mat- 
ter of  law,  be  guilty  of  committing  it.  While  this  position 
is  plausible,  it  is  apparent  that  it  cannot  stand  when  the 
tests  furnished  by  the  law  are  applied  to  it.  It  is  said  in 
People  V.  O'Brien,  96  Oal.  176:  "It  is  a  familiar  rule  that 
to  constitute  a  crime  there  must  be  a  union  of  act  and  intent, 
but  our  code  provides  that  the  word  'willfully,'  when  applied 
to  the  intent  with  which  an  act  is  done  or  committed,  implies 
simply  a  purpose  or  willingness  to  commit  the  act,  or  make 

the  omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  advan- 
tage." This  whole  contention  is  in  the  O'Brien  case  well  dis- 
cussed, and  the  authorities  cited.  It  is  there  i^gain  said 
(quoting  from  2  Wharton's  Criminal  Evidence,  8th  ed.,  sec. 
1695a)  :   "It  has  been  held  that  one  who  marries  a  second 
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time,  under  the  honest  bat  erroneous  belief  that  a  decree  of 
divorce  which  had  been  granted  was  valid,  is  afforded  no 

protection  by  the  invalidity  of  the  decree,  and  that  evidence 
of  his  good  faith  will  be  excluded/' 

In  CommofkioeaUh  v.  Thompion,  6  Allen,  592,^  the  court 
said :  "The  court  properly  refused  to  rule  that  upon  the  mere 
showing  that  the  plaintiff  married  the  said  Emelie  B.  Carlton 
and  cohabited  with  her  without  any  knowledge  that  she  had 
a  husband  living];,  and  believed  that  she  had  no  husband  liv- 
ing, the  defendant  could  not  be  convicted  of  adultery,  al- 
though she  then  had  a  1^1  husband  in  full  life."  In  Com- 
mawwedUh  v,  Ma»h,  7  Met.  472,  the  syllabi  correctly  states 
the  case  as  follows:  "If  a  woman  who  has  a  husband  liviiip: 
marry  another  person,  she  is  punishable  though  her  husband 
has  voluntarily  withdrawn  from  her,  and  remain  absent  un- 
heard of  for  any  term  of  time  less  than  seven  years,  thou^ 
she  honestly  believes  at  the  time  of  her  second  marriage  that 
he  is  dead."  In  Rey  v.  Gibbon,  12  Cox.  C.  C.  237,  it  is  said: 
"A  bona  fide  belief  by  a  wife  that  her  husband  is  dead  is  no 
defense  to  an  indictment  of  bigamy  unless  he  has  been  con- 
tinuously absent  for  seven  years."  This  court  has  also  de- 
cided many  analogous  cases  under  statutes  relating  to  the 
.seduction  or  rape  of  girls  under  the  age  of  consent. 

To  support  appellant's  contention  in  the  foregoing  regard 
he  relies  upon  People  v,  Harris,  29  Cal.  678,  where  the  de- 
fendant was  found  guilty  of  voting  twice  at  the  same  election. 
In  that  case  it  was  held  that  if  the  defendant  was  so  drunk 
when  h^  voted  the  second  time  that  he  did  not  know  what 
he  was  doing,  then  he  was  not  guilty.    In  other  words,  in 

substance  it  was  held  that  if  he  was  unconscious  at  the  time 
that  he  cast  the  second  vote,  he  was  not  responsible  under 
the  rriminal  law  for  the  act  done.  But  that  case  is  not  in 
point  here.  The  law  says:  "Every  person,  having  a  hus- 
band or  wife  li\nn.£j.  who  marries  any  other  person,  except 
in  the  cases  specified  in  the  next  vSection,  is  guilty  of  bigamy." 
If  defendant,  by  reason  of  being  unconscious,  did  not  know 
wliat  he  was  doing  when  he  contracted  the  second  marriage, 
then  this  case  is  similar  to  the  Harris  case.  But  here  the  de- 
fendant did  know  exactly  and  fully  what  he  was  doing  when 
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he  married  the  second  time,  and  it  was  the  act  of  marrying 
the  second  time  that  constituted  the  crime,  for,  as  we  have- 
seen,  he  had  another  wife  living  when  he  contracted  the  sec- 
ond marriage.  The  intent  uf  defendant,  as  referred  to  in  the 
code,  is  the  intent  to  do  the  act,  namely,  contract  the  mar- 
riage.  It  does  not  refer  to  any  intent  to  violate  the  law. 

The  oourt  refused  to  give  the  following  instruction :  ''Evi- 
dence of  cohabitation  of  defendant  with  Mary  Powers,  prior 
to  the  marriage  of  defendant  with  Nancy  Brown,  is  not  evi- 
dence sufficient  to  warrant  you  in  finding  that  the  defendant 
was  ever  married  to  Mary  Powers."  The  statement  as  an 
abstract  proposition  is  true.  But,  as  we  have  seen,  there  was 
much  other  evidence  tending  to  show  a  maniage  of  defend- 
ant with  Mary  Powers.  For  these  reasons  the  court  was  jus- 
tified in  declining  to  give  the  instruction  asked. 

The  judgment  and  order  are  aihrmed. 

Van  Dykep  J.,  and  Harrison,  J.»  concurred. 


Clh  A.  Nou  §17.  DepwtmsBt  OM^Novamlwr  19,  leoe.] 

MINNIE  J.  EACHUS  et  aL,  Respondents,  v.  CITY  OF  LOS 

ANGELES,  Appellant. 

OoHVimmoirAi.  Law— Daxaob  to  Pbitaib  PmuMffi— Liamutt  or 
CiTT — ^BxoATATioiv  OF  Stber  TO  QmoEAL  Obadb. — Under  Mctum 
14  of  article  I  of  the  constitution  of  1879,  private  propwtj  eumofc 
be  damaged  for  public  use  without  just  compotaation;  and  a  ei^ 

is  liable  thereunder  for  damage  caused  to  the  owner  of  an  abuttaqg 
lot  by  excavating  tlic  street  in  front  thereof,  in  poraoanoo  of  A  CWk- 
tract  let  bj  the  city  for  that  purpose. 

Id. — Action  fob  Damages — Construction  of  Pij:ading — Deprivation 
OF  Access — Destruction  or  Value — Uncertainty — Waiver. — In 
an  action  by  the  owner  of  a  lot  abutting  upon  a  street  and  allov 
for  damage  caused  by  the  city  in  grading,  a  complaint  averring 
that  the  grading  "rendered  aeeew  to  plaintilTs  said  property  by 
said  street  and  alley  impossible,  and  utterly  deatfoyed  tlM  Ttliie 
thereof,**  is  to  be  liberally  construed  as  impartliig  destruction  of 
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the  value  of  the  property,  and  not  merely  of  the  value  of  the 
access;  and  anj  uncertainty  in  the  oomplaint  waa  waived  by  fail- 
ure to  demur  specially  thereto. 

low— AxswBH^Idnoir  to  Stbixb  Out  EvoBroB— Osmnov  to  Ook* 

PLAINT  AT  Trial. — ^Where  the  city  In  its  aimrer  took  issue  upon 
the  destruction  of  the  value  of  the  property,  a  motion  to  strike  out 
all  evidence  tending  to  prove  damage  to  the  lot  other  than  by  cut* 
ting  off  access  thereto,  on  the  ground  that  the  complaint  did  not 
allege  any  other  damage,  %vas  properly  denied.  On  the  trial  no 
objection  to  the  oomplaint  can  be  considered,  unless  it  goes  to  the 
want  of  jurisdiction,  or  to  the  insufficiency  of  the  complaint  to  state 
a  cauM  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Angelee  County  and  from  an  order  denying  a  new  trial.  J. 
W.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Walter  JT.  Haas,  City  Attorney,  for  Appellant 

The  complaint  must  be  construed  most  strongly  against 
the  pleader.  {Rogen  v.  Shannon,  52  Cai.  99;  CoUina  v. 
Tawmend,  58  Gal.  608;  Hay$  v.  Sieiger,  76  GaL  580;  People 
V.  Wong  Wang,  92  Cal.  277;  Triscony  v,  Orr,  49  Gal.  612; 
Callahan  V,  Loughran,  102  Cal.  476;  Rogers  v.  Kimball,  121 
Cai.  247.)  The  facts  upon  which  plaintiff  relies  for  recovery 
must  be  clearly  stated  and  not  be  left  to  inference.  (Moore  v, 
Beeee,  80  Cal.  572;  Oatee  v.  Lane,  44  OeL  897;  Stringer  v. 
Dame,  80  Gal.  818;  BwrkeH  v.  Griffith,  90  Gal.  541.^)  A  com- 
plaint can  only  be  aided  by  affirmative  averments  in  the  an- 
swer, and  not  by  mere  denials.  (Shively  v.  Semi-Tropic 
Land  etc.  Co.,  99  Cal.  259;  Cohen  v.  Knox,  90  Cal.  276; 
Sehenek  v.  Hartford  Ine,  Co.,  71  Cal.  28;  Daggett  Qray, 
110  Gal.  169.)  The  city  is  not  liable  for  acts  done  by  it  as  the 
agent  for  the  public  in  passing  an  ordinance  establishing  aii 
official  grade,  and  directing  grading  to  be  done  in  accord- 
ance therewith.  {Eojchue  v.  Los  Angeles  Electric  Ry.  Co., 
103  Cal.  618*;  Bancroft  v.  San  Diego,  120  Cal.  482.)  The 
contractor  is  not  an  agent  of  the  city,  and  he  is  answerable 
for  any  resulting  damage  when  he  takes  the  contract.  (Cote- 

126       Bt  Bc^  m.  Stt  Am.  8t  Bep.  149. 
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grove  v.  Smith,  102  Cal.  223 ;  Sievert  v.  San  Francuco,  115 
Cal.  648.») 

£.  Edgar  Galbreth,  aad  D.  G.  Monison,  for  BespoadeiitB. 

In  this  state,  under  the  constitution  of  1879,  and  in  all 
other  states,  which  hsve  ainiilar  coostitational  piovisioiis, 
cities  are  liable  for  any  damage  to  private  property  Bustained 

by  the  grading  of  a  street.  (Const,  art.  I,  sec.  14 ;  Reardan  v. 

San  Francisco,  60  Cal.  506^*;  Bigelow  v.  Los  Angeles,  85 
Cal.  618;  Eachm  v.  Los  Angeles  t>tc.  Ry.  Co.,  103  Cal.  614*; 
Atlanta  v.  Qreen,  67  Ga.  386;  Moore  v.  Atlanta,  70  Ga.  614; 
Shaumeetown,  v.  MoBon,  S2  HI.  342^;  Elgin  v.  Eaton,  83  111. 
535^;  Rigney  v.  Chicago,  102  HI.  64-80;  CMeago  v.  Taylor, 
125  U.  8.  161 ;  Foster  v,  8t  Loms,  71  Mo.  167 ;  Werth  v. 
Springfield,  78  Mo.  107;  New  Brighton  v.  United  Presby. 
Church,  96  Pa.  St.  331;  Hendrick's  Appeal,  103  Pa.  St.  358; 
Sheehy  v.  Kansas  City  Cable  Ry  Co.,  94  Mo.  674.»)  Plain- 
tiff was  entitled  under  the  complaint  to  recover  the  entire 
damages  sustained  to  the  house  and  lot  by  reason  of  making 
the  excavation  in  the  street  (Eachus  v.  Los  Angeles  etc.  Ry. 
Co.,  supra;  Lake  Erie  etc.  R.  R.  Co.  v.  Scott,  132  111.  429; 
Denver  v.  Bayer,  7  Colo,  113.) 

COOP£K»  G. — ^This  c^peal  is  from  a  judgment  in  favor  of 
plaintiffs  and  from  an  order  denying  defendant  a  new  trial 
The  action  was  brought  to  recover  damages  caused  by  the 

excavation  of  Fii-st  street  in  front  of  plaintiff's  lot  Plain- 
tiffs were  the  owners  of  a  lot  in  the  city  of  Los  Angeles, 
bounded  on  the  east  by  Boylston  street,  on  the  west  by  an  al- 
ley, and  on  the  south  by  First  street,  said  lot  being  a  leo- 
tan^e  fifty  feet  wide  by  one  hundred  and  forty-two  feet  long 
running  lengthwise  along  the  north  side  of  First  street.  The 
defendant,  by  ordinance  duly  adopted,  established  the  g^^^* 
of  said  First  street  some  twenty-eight  feet  lower  than  the 
surface  of  plaintiffs'  lot^  and  in  pursuance  of  said  ordinance 
preceeded  to  and  did  excavate  said  First  street  and  remove 
the  earth  therefrom  to  the  official  grade,  and  up  to  the  south 

856  Am.  St  Hep.  ISS.  «  S6  Am.  Bep.  821. 

4  56  Am.  Rep.  109.  T26  Am.  Rep.  412. 

R  42  Am.  St.  Rep.  140.  •  4  Am.  St.  B«p.  396. 
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line  of  plaintiffs'  lot,  the  full  length  thereof.  The  grading  of 
said  street  resulted  in  leaving  the  plaintiffs'  lot  on  the  north 
side  of  said  street  some  twenty-eight  feet  above  the  official 
grade,  thus  cutting  off  plaintiffB'  access  to  their  said  lot  and 
tending  to  depredate  the  value  thereof.  The  court  found  the 
plaintiffs'  damage  to  be  twelve  hundred  dollars. 

It  is  claimed  that  the  city,  as  a  municipal  corporation,  is 
not  liable  to  the  owners  of  adjoining  lots  by  reason  of  the  ex- 
cavation of  the  public  streets  of  the  city  to  the  official  grade. 
This,  no  doubt,  was  the  rule  under  the  former  constitution 
of  1849,  artide  I,  section  8 — ^"nor  shall  private  property 
be  taken  for  public  use  without  just  compensation."  in  1879 
the  present  constitution  was  adopted  by  the  people  and  the 
provision  was  changed  so  as  to  read,  '^private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made  or  paid  into  court  for  the 
owner."  (Const.,  art.  I,  sec  14.)  Under  the  above  provision 
of  our  fundanieutal  law  it  has  been  settled  in  this  state — 
and  in  accord  with  the  great  weight  of  authority  in  other 
states  under  similar  constitutional  provisions — that  the  mu- 
nidpality  is  liable  for  damage  caused  to  the  owner  of  an 
abutting  lot  by  excavating  a  street  in  front  thereof.  (Eaehw 
V.  Lo9  A  ngeles  ete.  Ay.  Co,,  108  Oal.  614.*)  In  the  Eachus 
case  the  authorities  are  reviewed  at  length  and  the  reasons 
for  the  rule  stated,  and  we  deem  it  unnecesary  to  repeat  them 
here.  The  remedy  is  not  against  the  contractor  unless  he  de- 
parts from  the  line  of  the  official  grade.  The  dty,  in  the  es* 
tablishment  of  the  official  grade  of  a  public  street  and  in  ex- 
cavating and  grading  the  street  to  the  official  grade,  acts 
through  its  legally  dected  and  qualified  officers.  When  it  lets 
a  contract  for  the  grading  of  the  streets,  which  it  had  the  au- 
thority and  power  to  let,  it  assumes  the  responsibility  of  pay- 
ing all  damages  necessarily  caused  to  private  property  by 
such  grading.  If  the  contractor  should,  of  his  own  violation, 
go  beyond  his  contract,  either  in  the  width  or  depth  of  the 
grade,  or  perhaps  in  other  respects,  the  rule  would  be  dif- 
ferent. 

Defendant  made  a  motion  to  strike  out  all  the  evidence  of 
plaintiffs  tending  to  prove  damages  to  the  lot  from  any  other 
cause  or  reason  than  by  cutting  off  the  aopeas  thereto.  This 
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motion  Wcis  denied,  and  defendant  now  claims  that  such  rul- 
ing was  error.  Defendant's  contention  is  that  the  complaint 
does  not  all^  damage  in  any  other  manner  or  way  than  that 
the  grading  rendered  the  street  impassible  and  cat  off  aooesB 
to  plainti£RB'  property.  We  do  not  think  the  complaint  sus- 
ceptible of  such  narrow  construction.    It  alleges  that  the 
grading  '^rendered  the  said  Boylston  street  and  said  alley  use- 
less and  impassible  and  rendered  access  to  plaintiffB'  said 
property  by  said  street  and  alley  impossible,  and  utteriy  de- 
stroyed the  value  thereof,  to  the  damage  of  plaintiffs  in  the 
sum  of  three  thousand  dollars."  The  words  "value  thereof* 
were  evidently  intended  by  the  pleader  to  refer  to  the  ante- 
cedent property.  The  most  than  can  be  said  is  that  the  sen- 
tence is  somewhat  ambiguous.  This  could  have  been  reached 
by  spedal  demurrer,  but  no  special  demurrer  was  interposed, 
and  we  think  the  pleading  sufficient  as  the  record  appears. 
The  only  demurrer  was  a  general  one,  and  upon  this  being 
overruled  the  defendant  answered.   In  the  answer  defendant 
denied  ''that  it  utterly  destroyed  the  value  of  either  said 
property  or  said  alley  or  streets,  or  either  of  them,  either  to 
plaintifliB'  damage  in  the  sum  of  three  thousand  dollars,  or 
any  damage,  or  at  all,  or  that  it  damaged  plaintiflPs'  prop- 
erty, or  any  property,  or  the  property  in  said  complaint  de- 
scribed, either  in  the  sum  of  three  thousand  dollars,  or  in  any 
other  sum,  or  at  all.''  It  thus  appears  that  the  defendant  did 
not  raise  the  point  by  demurrer  as  to  the  ambiguity  of  the 
complaint.  That  it  understood  the  complaint  to  allege  that 
the  value  of  the  property  was  destroyed,  when  it  denied  in  its 
answer  that  it  destroyed  the  value.     Pleadings  under  our 
system  must  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties.  (Code  Civ.  Pxoc,  sec  452.) 

It  is  the  duty  of  the  court  at  every  stage  of  the  proceedings 
to  disregard  any  defect  in  the  pleadings  which  in  the  opinion 
of  the  court  does  not  affect  the  substantial  rights  of  the  par- 
ties. (Code  Civ.  Proc.,  sec.  475.)  If  a  complaint  is  defective 
in  form  and  not  in  substance,  such  defect  can  be  reached 
only  by  special  demurrer  that  the  oomplaint  is  ambiguous  or 
uncertain.  (Merritt  v.  OUdden,  39  Gal.  664.^^)  On  the  trial 
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no  objection  to  the  complaint  is  open  to  inqniiy  except  the 
want  of  jurisdiction^  or  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.   (Tennamt  v,  Pfiiter,  45  Gal. 

272.) 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

Haynes,      and  Ghipman,  0.,  concomd. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison  J.,  Van  Dyke,  J.,  Garontte,  J. 


life  A.  Bow  ess.  DqpwrtaMDt  Ona.— NorailMr  19,  1900.] 

EMMA  H.  WOODHAM,  Respondent,  v.  J.  0.  CUNE  and 

NILES  PEASE,  Appellants. 

Statuts  or  LnciTATioNS — Omission  to  ^  ind  Upon  Plea — Facts  Show- 
nio  Action  not  Babb£0. — The  failure  oi  Uie  court  to  find  upon  a 
plea  of  tlM  tttttnte  ci  llmftatiftni  let  up  in  tlie  mnsww  of  tho  defend* 
uiti,  it  not  gronnd  fbr  a  rerenal  of  tlie  judgment  upon  appeel 
when  the  f^Mte  found  or  admitted  ehow  that  the  action  wae  not 
barred. 

Id. — Running  of  Statute — ^Action  fob  Conversion — Amendment  of 
Complaint — Obioinal  Atebments  of  Tbebpass — Subplusaoe. — 
The  atatate  of  limitationa  1m  the  wrongful  ccmvereion  ot  poreonal 
properly  will  not  nin  after  the  commencement  of  an  action  to  the 
date  of  filing  an  amended  oomplaint,  where  the  original  complaint 
stated  the  same  cause  of  aetiont  though  it  superadded  thereto 
aTerments  showing  a  trespasa  upon  plaintiff's  property.  Such  aver- 
ments of  trespass  may  be  regarded  aa  surplusage. 

Damn  to  Aomnr— AnamoB  or  Rmnira— Bmraii  or  Faoot^ABsnrcB 
or  Brnmicv— AmAL^Where  the  answer  pleads  an  affirmatiTe  de- 
fense to  the  action,  upon  which  the  defendants  have  the  burden  of 
proof,  if  no  eridenee  is  produced  in  support  of  it,  any  llnding 
made  must  hafe  been  against  them;  and  the  defendants  cannot 
complain  upon  appeal  from  the  judgment  of  the  absence  of  a  find- 
ing upon  such  defense,  if  there  is  no  eridenoe  in  the  record  to  sus- 
tain it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  W.  H.  Clark,  Judge. 
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Tlip  original  coiiiplaint,  in  addition  to  the  avenuents  of 
conversion  of  personal  property  set  forth  in  the  opinion, 
alleged  that  defendants  wrongfully,  willfully,  and  malice 
iously  entered  her  house,  which  she  held  under  leasehold,  by 
force,  and  tore  up  the  caq>ets  and  draperies,  and  injured  the 
plaintiff's  property.   Further  facts  are  stated  in  the  opinion. 

Mulfoxd  &  Pollard,  for  Appellants. 

S.  V.  Landt,  and  McLachlan,  Cohn  A  Landt,  for  Beq^nd- 
ent. 

COOPER,  0. — ^ThiB  action  was  brought  to  reoover  the 
value  of  personal  property  alleged  to  have  been  converted  by 

dei'ondanis.  The  court  liled  findings  upon  which  judgment 
was  entered  for  plaintiflF.  This  appeal  is  from  the  judgment 
upon  the  judgment-roll. 

The  only  point  urged  on  this  appeal  is  that  the  court 
failed  to  find  upon  the  pleas  of  the  statute  of  limitations  set 
up  in  defendants'  answers.  It  is  alleged  in  the  answers  that 
the  defendant  Pea«!e  brought  suit  against  May  and  Aliir 
Richards,  and  procured  a  writ  of  attachment  against  them, 
which  writ  was  delivered  to  defendant  Oline,  as  the  sheriff 
of  Loe  Angeles  county,  and  that  on  the  twenty-fixst  day  of 
April,  1894,  the  said  property  was  taken  by  defendant  Cline 
as  such  sheriff,  in  his  official  capacity,  under  and  by  virtue 
of  the  said  writ  of  attachment,  a«!  the  property  of  said  May 
and  Alice  Richards.  It  is  further  alleged  in  the  answers  that 
the  action  is  barred  by  the  provisions  of  subdivision  2,  section 
339,  and  subdivision  1,  section  341,  of  the  Code  of  Civil  Pro- 
•oedure. 

It  is  provided  in  said  subdivision  2,  section  339,  that  an 
action  must  be  commenced  within  two  years  "against  a 

sheriff  upon  a  liability  incurred  by  the  doing  of  an  act  in 

his  official  capacity,  and  in  virtue  of  his  office.^'  This  action 
was  commenced  when  the  original  complaint  was  filed  April 
10,  1896.  The  complaint  and  the  answers  allege,  and  the 
court  found,  that  the  taking  \va.s  on  the  twenty-first  day  of 
April,  1894.  This  shows  conclusively  that  the  cause  of  ac- 
tion is  not  barred  by  subdivision  2,  section  339,  of  the  Code 
of  Civil  Procedure.  It  is  not  necessary  that  the.  court  find  ex- 
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pXMBly  as  to  the  statute  of  limitationsy  where  the  facts  found 
or  admitted  show  that  the  action  is  not  barred.  {Ready  v. 
McDonald,  128  Gal.  663,  and  cases  dted.) 

It  is  provided  in  subdivision  1,  section  341,  of  the  Code  of 
Civil  Procedure,  that  an  action  must  be  commenced  against 
an  officer  within  six  months,  "to  recover  any  goods  .... 
or  other  property,  seized  by  sach  officer  in  his  official  ca- 
pacity as  tax  collector.''  While  defendants  made  the  broad 
statement,  in  their  answers,  that  the  action  is  barred  by  the 
above  subdivision  of  said  section  341  (it  is  nowliere  alleged 
or  shown  that  the  property  was  taken  by  either  of  the  defend- 
ants as  tax  collector.  On  the  contrarj^,  as  before  shown,  it 
is  alleged  by  defendants  that  it  was  taken  by  defendant  GUne 
in  his  official  capacity  as  sheriff.  And  the  court  found  that 
at  the  time  of  taking  the  defendant  Cline  was  sheriflF  of  Los 
Angeles  county.  Under  this  condition  of  the  record  it 
clearly  appears  that  the  property  was  not  taken  by  Cline  as 
tax  collector.  It  is  contended  that  the  original  complaint 
was  not  for  conversion,  and  that,  therefore,  the  action  for 
conversion  was  not  commenced  until  the  amended  complaint 
was  filed,  July  23,  1896.  We  have  examined  the  original 
complaint,  and  we  think  it  clearly  appears  that  it  attempted 
to  set  forth  a  cause  of  action  for  the  wrongful  conversion 
of  personal  property.  It  states  that  on  the  twenty-first  day 
of  April,  1896,  the  plaintiff  was  the  owner  and  entiiled  to 
the  posse^i^on  of  the  personal  property  described  in  the 
amended  complaint;  that  defendants  on  said  date  wroiiGjfully 
tcok  and  converted  to  their  own  use  all  of  said  property,  and 
that  it  was  of  the  value  of  one  thousand  dollars.   The  alle- 

glitions  as  to  the  wrongful  entry  into  plaintiff's  hou^e  and 
the  trespasses  therein  committed  may  be  regarded  as  sur- 
plusage. 

Defendants  further  daim  that  they  set  forth  in  theb  ans- 
wers affirmatively  that  the  property  was  sold  under  order  of 
court,  and  that  defendant  Pease  became  the  purchaser  under 
a  judicial  sale.  Conceding  that  this  constituted  a  defense 
to  the  action,  the  harden  was  upon  the  defendants  to  prove 
it.  There  is  no  evidence  in  this  record.  In  the  absence  of 
evidence  to  support  the  affirmative  matter  set  up  in  the  ans- 
wer, the  finding  must  have  been  against  the  defendants.  A 
party  cannot  be  heard  to  complain  of  the  absence  of  a  find- 
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ing  upon  a  m^^*^}  ittue  ii  the  finding  must  have  beeii 
against  him  upon  the  reooid  as  presented.  {Frantx  v.  flar- 
per  (OeL,  Oct  80, 1900),  02  Pac  Bep.  603,  and  cases  theieui 
cited.) 

We  advise  that  the  judgment  be  affirmed. 
Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.   Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


CXii  A.  Ho.  SS8.  ItopMrtmcnt  One.— Norember  19,  1000.] 

LOUIS  SPADER,  Kespondent,  v.  THOMAS  E.  McN£LI., 

Appellant. 

PABTTTioif — Pleading — Legal  Title — Tenancy  in  Common — Recobd 
OF  I.AND. — A  complaint  in  partition  alleging  that  the  plaintiff  and 
defendant  are  the  owners  as  tenants  in  common  of  the  land  de- 
•cribed,  and  that  the  whole  land  stands  of  record  in  the  name  of 
the  defendant,  but  that  plaintiflf  has  an  estate  of  inheritance  there- 
in, and  is  the  owner  of  the  iindivided  one-half  thereof,  and  of  the 
water  8tock  appurtoiaiit  tharetOk  mod  that  the  dtfandant  hai  a 
•imilar  interest  therein*  nrant  be  eonetrued  aa  alleging  legal  and 
not  equitable  ownerahip  in  the  plaintUT.  The  averment  aa  to  the 
eonditlon  of  the  reeord  ia  eonaiatent  with  plaintilTs  Icigal  owner- 
ahip Hi  aa  undivided  half  of  the  land  bj  an  unrecorded  deed. 

Id.— Equitable  Tttlx  Mubt  bb  Flbadd)— Vauahce — OBJEcnoir  to 
Pboot.— An  equitable  title  In  the  plaintiff  in  aa  action  for  partiticn 
muat  be  apediically  set  forth  in  the  complaint,  and  all  the  fiuta 
cooatituting  the  equity  muat  be  fully  atated.  If  the  complaint  al- 
legea  kgal  ownerahip  in  tlie  plaintiff,  and  epvidenoe  ia  offered  to 
prove  an  equitable  ownership  onlj,  there  is  an  entire  variance 
which  may  be  taken  advantajie  of  by  objeetkn  that  the  proof  la 
irrelevanL 

APPBAL  from  an  interlocutory  judgment  of  the  Superior 
Court  of  Ventun  County.  B.  T.  Williams,  Judge. 

The  fads  an  stated  in  the  opinion. 

Blackstock  ft  Bwing,  and  Edward  M.  Selby,  for  Appellant 
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£.  8.  Hall,  and  Orestes  Oir,  for  iiespondent. 

SMITH,  C. — Appeal  from  an  interlocutory  judgment  iu 
favor  of  the  plaintiff  for  the  partition  of  a  tract  of  eighty 
acres  of  land  referred  to  in  the  testimony  and  the  briefs  as 

the  Jackson  place.   The  case,  briefly  stated,  is  as  follows: 

It  is  in  effect  found  by  the  court  that  the  pluiuliti"  the 
equitable  owner  of  an  undivided  iiaif  of  the  Jackson  place, 
and  of  certain  water  stock  appurtenant  thereto,  under  a  parol 
contract  for  a  conveyance  from  the  defendant  to  the  plaintiff, 
and  performance  on  the  part  of  the  latter.  But  the  facts 
constituting  the  equitable  title  found  are  not  alleged  in  the 
complaint,  and  it  is  claimed  by  the  appellant  that  the  de- 
murrer to  the  complaint  should  have  been  sustained,  and 
also  that  the  court  erred  in  admitting  evidence  of  the  facts 
found. 

1.  'J  he  lirst  point,  I  think,  cannot  be  sustained.  The  ma- 
terial allegations  of  the  plaintiff  are  ''that  be  and  the  defend- 
ant are  the  owners  as  tenants  in  common''  of  the  Jackson 
place  and  other  lands  particularly  described  in  the  com- 
plaint; and  "that  the  whole  of  the  above-described  real  estate 
stands  of  record  in  the  county  recorder's  office  of  the  county 
of  Ventura,"  etc.,  in  the  name  of  the  defendant;  but  that 
''plaintiff'  has  an  estate  of  inheritance  therein,  and  is  the 
owner  of  an  undivided  one-half  part  or  interest  of  the  whole 
of  said  real  property  and  said  water  stock  appurtenant  there- 
to, and  that  the  defendant  •  •  •  •  has  a  similar  interest/' 
etc. 

The  effect  of  these  allegations  is  erroneously  assumed  by 
the  appellant  to  be  that  the  legal  title  to  the  land  in  question 
is  in  the  defendant;  and  doubtless  were  this  the  case  the  com- 
plaint would,  as  he  contends,  be  insufficient,  for  failure  to  set 
forth  specifically  the  nature  of  the  plaintiff's  interest,  and  the 
facts  constituting  his  equity.  (Code  Civ.  Proc,  sec.  75^^; 
Miller  v.  Sharp,  48  Cal.  394 ;  Freeman  on  Cotenancy  and  Par- 
tition, 657.)  But  it  is  not  alleged  in  the  complaint  that  the 
legal  title  is  in  the  defendant;  but  only  that  the  Land  "stands 
of  record  in  the  county  recorder's  office,  etc.,  in  his  name" ; 
which  is  quite  consistent  with  the  plaintiff  being  the  legal 
owner  of  an  undivided  half  of  it  by  unrecorded  deed.  The 
complaint  must,  therefore,  be  constnied  as  alleging  the  legal 
ownership  of  an  undivided  half  of  the  land  in  the  plaintiff, 
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and  a  oonesponding  tonaiu^  in  common.  The  demtimr 
was,  therefore,  rightly  owroled. 

2.  But  there  is  an  entire  variance  between  the  case  al- 
leged in  the  complaint  and  the  evidence  offered  in  support 
of  it — ^all  of  which  was  objected  to  on  the  ground  that  it  was 
irrelevant  to  any  issue  made  in  the  case.  The  objection,  there- 
fore, should  have  been  sustained. 

The  judgment  and  ordar  appealed  from  should  therefore 
be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Qaroutte,  J.,  Van  Dyke^  J.,  Harrison,  J. 


CSm.  Ko.  684.  b  Bnk.— Ncffwte  It,  1900.] 

JAM£S  a  ANGUS  et  al.,  Executors,  etc.,  of  James  G.  Fair^ 
Deceased,  AppelUnte,  v.  J.  W.  BROWNING,  President 
of  the  Board  of  Trustooo  of  Reclamation  District  No. 

108,  Respondent. 

BaoLAicAiioir  Siaiiior— MoiiiBr  nr  PMSHsnnr  or  PusnBrv— Pat- 
MExn  TO  Couwrr  TteASUiia  MiWUiiiPfc— A  writ  of  muidate  will 
not  lie  at  the  inttuioo  of  a  ereditor  of  a  rodanuttSon  di8triet»  the 
lands  of  which  are  situated  in  different  counties,  against  the  penoD  • 
who  is  the  president  of  the  boaid  of  tnutees  of  the  distriot^  to 
OOmpel  him  to  pay  to  the  treasurer  of  one  of  such  counties  a  por- 
tion of  the  district  funds,  collected  by  him  and  in  his  possessioit 
as  .-iL-'  iit  of  thf  iMiiir'K  'I'hc  in.-'kiiv^  of  sui  b  y>;iymont  is  no  part 
of  the  official  duty  of  the  president,  and  a  writ  of  mandate  will 
only  lie  to  compel  the  performance  of  an  act  which  the  law  special- 
ly enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station. 

APPEAL  from  a  judcjment  of  the  Superior  Court  of  Co- 
lusa County.  H.  M.  Albery,  Judge. 

The  facts  axe  stated  in  the  opinion  of  the  court. 
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Garret  W.  McEnenicy,  Pierson  &  Mitchell,  and  Clunie  & 
Bridgford,  for  Appellants. 

Adams  A  Adams,  and  E.  T.  Crane,  for  Respondent. 

GAROUTTE,  J.— Plaintiffs  sue  as  executors  of  the  will  of 
James  Q.  Fair,  deceased.  The  defendant  is  president  of  the 
board  of  trustees  of  Reclamation  District  No.  108— lying 

partly  in  the  county  of  Yolo  and  partly  in  the  county  of 
Colusa.  Said  district  is  a  public  corporation  created  for  pub- 
lic purposes,  the  main  object  being  the  reclamation  of  swamp 
lands.  (Pol.  Code,  sec.  3446  et  seq.;  PeopU  v.  Reclamation 
Di$t,  53  Gal.  346;  People  v.  ReekmatUm  But.,  117  Gal. 
114.)  The  statute  provides  that  the  moneys  raised  by  assess- 
iiients  on  lands  in  such  districts  must  be  paid  by  the  board 
of  trustees ;  if  the  district  lies  partly  in  different  counties,  to 
the  treasurer  of  the  county  in  which  the  tracts  on  which  assess- 
ments are  collected  may  be  respectively  situated.  The  funds 
thus  received  into  the  county  treasury  are  to  be  paid  out  "for 
the  work  of  reclamation  upon  the  warrants  of  the  trustees, 
approved  by  the  board  of  supervisors  of  the  county."  (Pol. 
Code,  sees.  3456-66.) 

It  is  alleged  in  the  complaint,  among  other  things,  that 
the  said  district,  through  its  officers,  levied  assessments  upon 
the  lands  situated  therein ;  that  lists  were  made  showing  the 

tracts  assessed  and  the  amount  assessed  aixninst  cjuli.  and 
that  the  board  of  tnistees  "turned  over  said  lists  to  said 
Browning,"  the  defendant,  for  collection;  that  in  his  official 
capacity,  as  president  of  the  board,  defendant  collected  on 
account  of  said  assessments  the  sum  of  thirty-seven  thousand 
four  hundred  dollars ;  that  he  has  not  paid  said  sum  or  any 
[)art  thereof  to  the  treasurer  of  either  Yolo  or  Colusa  county 
nor  to  said  board  of  trustees,  hut  ueGjIeets  and  refuses  so  to 
do,  "and  claims  the  ri^ht.  as  president  of  said  hoanl.  to  with- 
hold said  money  and  pay  out  the  same  on  behalf  of  said  dis- 
trict as  to  him  seems  proper" :  that  such  neglect  and  refusal 
"is  now  and  always  has  been  contrary  to  law,  upheld  by  a  ma- 
icrity  of  the  board  of  trustees  of  said  district."  That  Fair, 
plaintiffs'  testator,  at  the  time  of  his  death,  was  the  creditor 
of  said  district  upon  its  warrants,  regularly  drawn  by  the 
hoard  of  trustees  of  the  district,  to  the  amount  of  about  five 
iliousand  dollars,  which  warrants  are  still  the  property  of  his 
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estate,  and  have  not  been  paid  for  want  of  funds  applicable 
to  that  purpose;  that  Fair  was  also  the  owner  of  a  body  of 
land  some  ten  thousand  acres  in  area,  lying  within  said  dis- 
trict, which  land  remains  the  property  of  his  estate.  Plain- 
tiffs prayed  that  the  court  determine  by  its  judgment  what 
I)()rtion  of  the  said  money  collected  by  defendant  should  be 
paid  to  the  treasurer  of  Yolo  county,  and  what  portion  to 
the  treasurer  of  Colusa  county,  and  that  defendant  be  re- 
quired to  pay  over  the  same  accordingly ;  that  if  it  should  ap- 
pear that  he  is  unable  to  comply  with  such  direction  by  rea- 
son of  having  made  unlawful  use  of  the  money,  then  that 
execution  issue  against  his  property  ''to  satisfy  said  demands 
in  favor  of  said  district,''  etc. 

The  defendant  demurred  to  the  complaint  upon  various 
i^rounds,  one  of  which  was  that  no  cause  of  action  was  stated 
against  defendant.  The  demurrer  being  sustained,  plaintiffs 
declined  to  amend,  and  judgment  went  against  them.  While 
the  prayer  of  the  pleading  seeks  various  kinds  of  relief,  the 
allegations  are  clear  and  explicit  as  tending  directly  to  a  de- 
cree alone  that  the  moneys  collected  by  defendant  be  paid 
into  the  respective  county  treasuries  of  Yolo  and  Colusa  coun- 
ties. In  other  words,  the  proceeding  upon  its  face  is  essen- 
tially one  in  the  nature  of  an  application  for  a  writ  of  man- 
date, and  we  are  confident  it  must  be  so  considered.  Yet  man- 
date ii  not  a  remedy  which  can  be  invoked  against  this  de- 
fendant. The  wTit  of  mandate  may  only  run  to  compel  the 
performance  of  an  act  ''which  the  law  specially  enjoins,  as  a 
duty  resulting  from  an  office,  trust,  or  station."  Here  the  law 
does  not  enjoin  upon  the  defendant  to  do  any  act  as  a  duty 
resulting  from  his  office,  trust  or  station.  By  section  8466  of 
the  Political  Code  it  is  made  the  dutv  of  the  board  of  trustee? 
to  collect  these  moneys  and  pay  them  into  the  county  treas- 
ury. The  president  of  the  board  of  trustees,  as  such,  has 
nothing  to  do  with  it;  and  if  the  board  authorize  him  to  col- 
lect the  money,  and  he  acts  under  that  authorisation,  he  is  a 
mere  agent  of  the  board  and  collects  and  holds  the  money  as 
its  agent. 

We  attach  no  importance  to  the  all^tion  of  the  complaint 
that  the  defendant  refused  to  pay  over  this  money  to  the  board 

of  trustees,  in  view  of  the  further  inconsistent  allegation  that 
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such  refusal  "ia  now,  and  has  always  been,  contrary  to  law 
upheld  by  a  majority  of  the  board  of  truBtees  of  said  district." 
The  law  casts  no  duty  on  the  defendant,  as  president  of  the 
board  of  trastees,  to  collect  this  money,  or  to  pay  it  when  col- 
lect od  into  the  troa.^urv  of  the  county,  and  for  this  reason  wo 
are  not  able  to  see  how  the  present  proceedings  inaugurated 
against  defendant  can  stand.  Viewing  the  case  in  all  its  sub- 
stantials  as  a  proceeding  in  the  nature  of  an  application  for  a 
writ  of  mandate,  no  cause  of  action  is  stated  against  defend- 
ant. He  being  the  mere  agent  of  the  board  in  collecting  the 
money  his  possession  of  the  money  is  the  board's  possession, 
and  this  proccednig  must  fail  for  the  aforsaid  reasons. 
The  judgment  is  •affirmed. 

Harrison,  J.,  Van  Dyke^  J.,  Temple,  J.,  and  Henshaw,  J., 
concurred. 

Rehearing  denied. 


[8.  F.  No.  1S06.  DepMrtmeot  One.— November  20,  1900.] 

BRIDGET  QUIKK,  Respondent,  v.  MARY  ROOiS'EY,  Ap- 
pellant 

Bmb  Adjddicata — Decree  of  Distribi  tkix— Qi  estion  of  Hfirsiiip. — 
A  final  decree  of  distribution,  pro[M  riy  entered  and  not  appealed 
from,  is  conclusive  upon  the  question  of  lieirship  therein  ad- 
judicattnl,  and  cannot  be  collaterally  assailed  in  any  other  action 
involving  the  question  of  the  heirship  of  the  decedent. 

lo. — c0nclls1\'kne88  of  judoments  in  partition  sl  it — alleged 
Trust  of  Distributee  for  Hkiks — Nf.w  Action — Kxphess  Trust. 
An  interlocutory  judfjment  which  lias  hccornc  final,  and  a  final 
judgment  not  appealed  from,  in  an  action  for  partition,  and  to  en- 
force a  trust  in  favor  of  other  alleged  heirs  of  a  deceased  person, 
against  the  distributee  of  hit  eetate,  adjudging  that  such  alleged 
heirs  liad  no  interest  in  the  land  distributed,  are  oonelusiTe  upon 
all  of  the  elaimants  as  to  any  trust  of  the  distributee  in  their  ftmnr, 
end  are  a  bar  to  a  subsequent  action  by  one  ol  them  to  enforce  a 
trust  against  the  distributee,  based  upon  new  evidence  claimed 
to  establish  an  express  trust  of  the  distributee  in  favor  <rf  alleged 
heirs  of  the  decedent,  indudiiig  the  plaintiff. 
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Id. — Different  Suits — Diffekewt  Modes  of  Estaui  ishino  Same  Title. 
It  it  not  the  policy  of  th«  law  to  allow  different  suits  to  be  brought 
between  the  same  partiea  in  regard  to  the  aame  subject  natter, 
merely  because  there  may  be  diiferent  nodee  of  establishing  title 
to  the  iwroperiy  whieh  Is  the  anbjeet  matter  of  the  different  suits. 

lo. — New  Action  Upon  Same  Title — New  Evidence. — The  doctrine  of 
res  adjudicata  will  not  permit  a  new  action  to  be  brought  for 
the  enforcement  of  the  same  title  between  the  same  parties,  merely 
beeauae  new  and  different  evldenoe  may  be  adduced  in  support  of  it. 
The  plea  is  applicable  to  ereiy  matter  whieh  was  open  to  litigation 
within  the  legitimate  scope  of  the  pleadings  in  the  Urst  snlt»  and 
whieh  might  haTO  been  presented  with  reasonable  diligenoe  upon 
the  trial  thereof. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.   G.  W.  Hunter,  Judg^  * 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  H.  McKune,  McEune  A  George,  Ernest  Sevier,  Denver 
Sevier,  and  Chamberlin  A  Wheeler,  for  Appellant. 

Henry  L.  Ford,  J.  S.  Bumell,  and  Frank  McGowan,  for 
Respondent. 

THE  COURT.— This  action  was  brought  for  the  purpose 
of  having  the  court  decree  that  the  plaintiff  is  the  owner  of  an 
undivided  one-ninth  interest  in  certain  lands  described  in 
the  oomplaint^  and  that  defendant  Maiy  Rooney  holds  the 
title  thereto  in  trust  for  plaintiff.  Findings  were  fined  and 
jud foment  entered  as  prayed  for  in  the  complaint.  This  ap- 
peal is  by  Mary  Rooney  from  the  judgment  on  the  jud^rment- 
roll  and  a  bill  of  exceptions.  The  facts  and  history  of  this 
litigation,  so  far  as  material  here,  are  as  follows :  One  Bryan 
Lynch  resided  in  Humboldt  county  and  died  there,  being  the 
owner  of  the  lands  described  in  the  complaint  at  the  time  of 

i.:-  <leath.  He  dwd  iiitcsiato,  leaving  \\if  '.  (.'Iiilflron 
father,  or  mother,  but  leaving  a  sister,  Catherine  Clark,  living 
in  this  state.  The  estate  was  administered,  and  during  the 
adminstration  Catherine  Clark  made  a  deed  of  oonveyanoe 
of  the  estate  to  her  daughter,  Mary  Rooney,  the  appellant. 
Upon  final  settlement  of  the  estate,  and  upon  proper  notice 
a^  required  by  statute,  the  court  found  as  a  fact  that  Cath- 
erine Clark  was  the  only  heir  and  the  property  was  dis- 
tributed to  appellant  as  the  grantee  of  Catherine  Clark. 
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After  the  said  estate  was  settled,  and  the  iinal  decree  of  dis- 
tribution 90  made,  the  children  of  one  Patrick  Lyncdi,  a 
brother  of  deceased  Bryan  Lynch,  who  was  living?  in  Ireland 

at  the  date  of  said  decree  of  distribution,  but  since  deceased, 
brought  an  action  for  the  purpose  of  having  it  adjudged  and 
decreed  thai  they  were  the  owners  of  an  undivided  one-third 
of  the  land  and  that  appellant  held  Uie  land  as  trustees  for 
them,  and  that  the  same  should  be  partitioned.  In  the  said 
last-named  action  the  children  of  Nancy  Plunkett,  a  deceased 
sister  of  said  Bryan  Lynch,  intervened  and  asked  that  an 
undivided  one-third  of  the  land  be  adjudged  to  be  theirs, 
And  that  Mary  Booney  be  adjudged  a  trustee  and  directed  to 
convey  the  said  one-thiid  to  them.  Plaintiff,  as  one  of  the 
children  of  said  Nancy  Plunkett,  deceased,  was  a  party  in  in- 
tervention in  said  action.  The  relief  prayed  for  in  the  com- 
plaint, by  the  heirs  of  Patrick  Lynch,  and  in  the  complaint 
in  intervention  by  the  heirs  of  Kancy  Plunkett,  was  granted, 
and  it  was  adjudged  that  appellant  Mary  Rooney  held  one 
undivided  one-third  of  the  land  as  trustee  of  the  heirs  of  Pat- 
rick Lynch,  and  one  undivided  one-third  thereof  as  trustee  of 
the  heirs  of  Nancy  Plunkett.    From  this  decree  an  appeal 
was  taken  to  this  court — Lynch  v.  Rvoiiaj,  112  Cal.  282 — 
and  it  was  held,  on  appeal,  that  the  decree  of  distribution 
in  the  estate  of  Bryan  Lynch,  deceased,  was  final  as  to  the 
h«iz8  of  Nancy  Plunkett,  and  the  judgment  was  xevessed  as 
to  the  intervening  children  of  Nancy  Plunkett,  deceased.  In 
discussing  the  rights  of  said  last-named  intervenors  the  court, 
in  its  opinion  said: 

"It  is  substantially  claimed  that  upon  Mar}'  Rooney 's  evi- 
dence, given  upon  the  hearing  of  the  application  for  the  de- 
cree of  distribution,  the  court  found  as  a  fact  that  her  mother 
was  entitled  to  the  whole  estate  as  the  only  heir;  that  Marv* 
Kooney  was  mistaken  as  to  the  fact  of  her  mother  being  the 
only  heir,  inasmuch  as  there  were  other  heirs,  and  that,  by 
reason  of  her  mistake  of  fact  in  so  testifying,  the  court  ren- 
dered a  wrong  judgment;  and  that  Mary  Rooney  thereby 
gained  the  entire  estate  by  a  mistake  of  fact,  and  should  bo 
declared  to  be  an  involuntary  trustee  of  two-thirds  thereof,  as 
provided  by  the  terms  of  the  section  just  quoted. 
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"It  is  insisted  that  the  interveners,  in  asking  this  relief,  aie 
not  attacking  the  decree  of  distribution,  but  are  seeking  re- 
lief thereunder.  Many  cases  are  cited  to  support  this  con- 
tention, but  they  fall  short  of  the  mark  and  present.no  ques- 
tion similar  to  the  one  here  involved.  The  court  in  hear- 
ing the  petition  for  the  distribution  of  the  estate  of  Bryan 
Lynch,  deceased,  upon  legal  and  proper  notice  to  the  entina 
world,  took  evidence  as  to  where  the  heirs  of  his  estate,  en- 
titled to  take  the  same,  and  thereupon  made  a  finding  of  fact 
that  Catherine  Clark  was  a  sister  and  the  only  heir,  and,  as  a 
conclusion  of  law,  held  that  said  Catherine  Clark  was  entitled 
to  the  entire  estate.  That  decree  has  never  been  modified, 
nor  even  assailed,  and,  as  far  as  any  collateral  attack  is  con- 
oemed,  it  must  stand  forever  as  binding  and  oonclusive  upon 
the  question  of  heirship.  Whatever  counsel  may  my  as 
recognizing  the  validity  of  the  decree,  and  claiming  under 
it,  is  not  strictly  true,  for  that  decree  declares  as  a  fact  that 
Catherine  Clark  is  the  only  heir  of  Bryan  L3mch ;  and  to  give 
the  interveners  the  relief  here  sought  that  finding  must  be 
first  set  aside  as  untrue,  and  that  cannot  be  done  in  this 
action.  If  such  a  thing  could  be  done,  tlie  stability  of  judg- 
ments and  decrees  would  be  a  thing  of  the  past.  Decrees  of 
distribution  would  be  as  un?t<able  as  the  sands,  for  omitted 
heirs  from  such  decrees  would  be  seeking  to  have  involuntary 
trusts  declared  thereon  at  most  inopportune  times,  and  in 
direct  opposition  to  the  law  as  declared  by  section  1908  of  the 
Code  of  Civil  Procedure  pertaining  to  the  conclusiveness  and 
finality  of  judgment-?  and  decrees." 

The  decision,  therefore,  is  rea  judicata  as  to  the  rights  of 
the  plaintiff  in  this  case  as  one  of  the  heirs  of  Nancy  Phrn- 
kett,  deceased. 

Upon  the  case  being  remanded  to  the  court  below  on  No- 
vember 7,  1896,  the  action,  as  between  the  last-named  inter- 
veuors  and  the  appellant  here,  was  again  submitted  upon  the 
testimony  introduced  at  the  former  trial,  findings  waived  and 
judgmtot  ordered  December  23,  1896,  that  the  interveners, 
the  children  of  Nancy  Plunkett,  deceased,  take  nothing  by 
their  complaint  in  intervention,  and  tliat  appellant  have 
judgment  for  her  costs  as  to  them.  On  January  22, 1897,  an 
interlocutory  decree  in  partition  wss  accordingly  entered,  and 
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on  September  25,  1897,  a  iinal  decree  was  entered.  This 
action  was  commenced  by  plaintiff,  as  one  of  the  heiis  of 

Nancy  Plunkett,  deceased,  September  21,  1896.  The  appel- 
lant filed  her  amended  answer  September  25,  1897,  and  in 
said  answer  pleaded  the  judgment  of  January  22,  1897,  in 
the  former  suit  of  Lynch  v.  Rooney  et  aL,  as  a  bar  to  the  ac- 
tion, and  also  pleaded  that  the  action  of  Lynch  v,  Rooney  et 
oZ.  was  still  pending,  and  was  and  is  prosecuted  for  the  same 
cause  of  aciion,  including  the  same  parties  and  the  same 
subject  matter  as  the  present  action. 

The  court  below  found  the  facts  in  substances  as  herein 
stated,  but  undertook  to  differentiate  the  present  case  in  some 
respects  from  the  action  in  which  the  former  final  judgment 
had  been  entered,  and  held  that  the  matter  was  not  res 
judicata.  In  this  we  think  the  learned  judge  was  in  error. 
By  the  former  decision  of  this  court  the  decree  of  distribution 
in  the  estate  of  Bryan  Lynch,  deceased,  was  held  final  and 
conclusive  as  to  the  plaintiff  here.  Upon  the  cause  being 
remanded,  the  court  below  followed  the  law  as  laid  down  by 
this  court,  and  upon  the  same  pleadings  and  evidence  made 
its  decree  that  the  heirs  of  Nancy  Plunkett  (including  plain- 
tiff), were  not  entitled  to  any  relief.  The  interlocutory  decree 
was  entered  January  22,  1897,  and  was  appealable.  (Code 
Civ.  Proc.,  sec.  968,  subd.  2.)  Unless  appealed  from  within 
sixty  days  after  entry  it  became  final  and  conclusive  of  the 
rights  of  the  parties  to  it.  (Code  Civ.  Proc,  sec  939,  subd.  3; 
Lorenz  v.  Jacobs,  63  Cal.  24.)  An  interlocutory  decree  can- 
not be  reviewed  on  appeal  from  a  final  judgment.  (Code  Civ. 
Proc,  sec.  956 ;  Barry  v.  Barry,  66  Cal.  10.) 

The  present  action  is  similar  in  all  respects  to  the  former 
one  in  which  the  interlocutory  and  final  judgments  were 
entered.  The  parties  in  the  present  action  were  parties  to 
the  former,  the  property  involved  is  the  same,  the  cause  of 
action — to  wit,  the  right  of  plaintiff  to  a  part  of  the  estate 
of  Bryan  Lynch,  deceased — is  the  same;  and  the  plaintiff 
here  is  prosecuting  this  suit  in  her  own  right,  as  she  did  by 
her  complaint  in  intervention  in  the  former  suit  In  the 
opinion  of  the  learned  judge  of  the  court  below  he  said,  in 
speaking  of  the  bar  of  the  former  judgment:  "The  parties 
are  the  same,  and  the  subject  matter  is  the  same;  the  only 
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question  is  as  to  the  cause  of  action.  The  purpose  and  ob- 
ject of  this  action  being  the  same  as  the  other,  so  far  as  the  ie> 
covery  of  an  interest  in  the  land  is  concerned,  I  am  free  to 
admit  that  I  entertain  grave  doubts  on  the  question  as  to 

whether  or  not  the  plea  in  abatement  can  be  maintained, 
but  the  conclii>ion  to  which  I  have  come  is  tliat  this  action, 
is  not  upon  the  same  cause  of  action  as  the  former  action, 
and,  therefore,  the  plaintiff  is  entitled  to  maintain  it.''  The 
judge  then  gives  as  the  principal  reason  why  the  cause  of  ac- 
tion is  not  the  same  that  the  former  action  was  brought 
upon  the  theory  that  appelhint  held  the  real  estate  upon  an 
implied  or  rc.-ulting  trust,  while  in  thi^  case  the  theory*  is 
that  appellant  holds  it  by  reason  of  an  express  trust  as  set 
forth  in  a  letter  written  by  her  May  1, 1S92,  to  the  children 
of  Nancy  Plunkett,  deceased.  We  do  not  think  it  the  policy 
of  the  law  to  allow  as  many  different  suits  between  the  same 
parties  in  regard  to  the  same  subject  matter  as  there  might 
be  different  modes  of  establishing  title  to  property.  The  com- 
plaint in  intervention  in  the  former  suit  asked  that  it  be  de- 
creed that  plaintiff  in  this  suit  was  the  owner  of  an  undi- 
vided interest  in  the  real  estate,  and  that  appellant  holds  the 
said  lands  in  trust,  and  that  the  court  determine  the  rights 
of  the  parties  and  partition  the  same.  The  complaint  in  this 
case  asks  that  it  be  decreed  that  plaintiff  is  the  owner  of  an 
undivided  interest  in  the  same  real  estate,  and  that  appellant 
holds  the  title  in  trust  for  her,  and  for  general  relief.  In  the 
complunt  in  intervention  in  the  former  case  and  in  tiie  com- 
plaint in  the  present  case  not  a  word  is  said  as  to  whether  or 
not  the  plaintiff  here  is  proceeding  upon  the  theory  of  an 
express  trust  or  an  implied  trust.   The  facte  stated  are  sub- 
stantially the  same,  and  the  object  sought  precisely  the  same. 
The  court  bdow  evidently  thought  that  the  letter  of  May  1, 
1892,  was  sufficient  to  establish  and  charge  appellant  as 
tnistee  of  the  lands  for  the  plaintiff  as  one  of  the  heirs  of 
Bryan  Lynch.  If  so.  it  is  unfortunate  for  plaintiff  that  the 
letter  was  not  introduced  in  evidence  in  the  former  suit;  but 
the  plaintiff  had  her  day  in  court,  her  case  was  tried  upon 
the  evidence  she  then  bad,  and  a  final  judgment  reached.  If 
a  new  action  could  be  commenced  and  a  case  retried  because 
of  the  discovery  of  new  facts,  after  the  ease  had  been  finally 
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disposed  of,  there  would  be  no  end  of  litigation,  and  a  case 
could  be  kept  in  court  forever.  The  law  provides  machiiierv 
for  a  full  and  fair  hearing  of  all  cases,  giving  the  parties  the 
right  to  fully  present  their  case  upon  the  merits,  granting  oon- 
ti  nuances  for  the  purpose  of  taking  depositions,  op  procuring 
the  attendance  of  witnesses.  After  the  case  is  tried,  the  losing 
party  may  apply  to  the  court  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  and  if  the  evidence  is  material 
and  due  diligence  and  good  faith  are  shown,  the  court  is  al- 
ways ready  to  give  relief.  But  to  allow  a  party  to  commence 
another  suit,  after  having  once  been  defeated  in  the  lower 
and  in  the  appellate  courts,  for  the  reason  that  he  has  found 
different  evidence,  would  be  destructive  of  the  very  purposes 
for  which  courts  are  instituted.  The  rule  as  to  res  judicata 
is  thus  stated  by  Vice-Chancel  lor  Wigrau  in  Henderson  v. 
Henderson ,  3  Ilare,  11'.  and  approved  by  this  court  in  Wool- 
verUm  v.  Baker,  98  Gal.  632:  ''The  plea  of  res  judicata 
applies  except  in  special  cases,  not  only  to  points  upon  which 
the  court  was  actually  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought 
forward  at  the  time." 

In  Awrara  v.  West,  7  Wall.  84, 102,  the  rule  is  thus  stated  r 
**But  where  every  objection  urged  in  the  second  suit  wius 
open  to  the  party  within  the  legitimate  scope  of  the  pleadings 
in  the  first  suit,  and  might  have  been  presented  in  that  trial, 
the  matter  must  be  considered  as  having  passed  in  rsm  jMdir- 
eaJtam,  and  tiie  former  judgment  in  such  case  is  condusiye 
between  the  parties." 

We  fully  appreciate  the  fact  that  if  there  had  been  no  final 
decree  of  distribution  in  the  estate  of  Brvan  Lvnch,  decea-i'd, 
and  no  further  adjudication,  the  plaintiff's  claim  would  be 
meritorious.  But  courts  must  follow  general  and  well-estab- 
lished rules  of  law  applicable  to  all  cases  and  for  the  benefit 
of  all.  If  plaintiff,  through  negligence  in  not  properly  pres- 
enting her  case  at  the  former  trial,  has  lost  her  right  to  the 
property  in  controversy,  it  is  a  hardship,  but  one  from  which 
we  have  no  power  in  this  action  to  grant  relief.  To  adopt  any 
o'.her  nile  than  the  one  we  have  followed  would  open  a  "Pan- 
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dora's  box"  of  evils  that  would  upset  the  rules  of  property  aad 
the  respect  for  final  jadgments  of  the  conrte. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  enter  judgment  for  appellant 

upon  the  findings. 


[Sac  Ko.  669.  Department  Two.— Noyember  21,  1000.] 

ANTON  GERIG,  Respondent,     0.  F.  LOVELAND  et  al., 

Defendants.  WILLIAM  DOW,  Appellant. 

MOBTGAOBS  TO  SSOtTRE  SaM£  INDEBTEDNESS — FOBECLOSUBE — ^MISTAKE  IN 

Assignment — EF.t.iKy  m  Equity — Subsequent  Judgment  Credit- 
oa.— Where  two  eiiooeeeive  mortgages  are  given  to  seciire  the  same 
indebtedneesy  the  latter  of  whieh  indudee  mortgaged  property  in 
addition  to  that  Snduded  in  the  flrtt  mortgage^  and  unbettpicintly 
tiie  indebtednees  ie  aetigned  by  the  mortgagee,  but  throa|^  mis- 
take of  laet  aa  to  the  existenoe  of  the  seoond  moitgege  the  Siet 
mortgage  alone  is  assigned,  instead  of  the  seeood,  and  is  fore- 
closed, the  assignee  is  entitled,  upon  a  discovery  of  the  mistake, 
and  a  showing  that  the  mortgajjed  property  included  in  the  first 
mortgage  is  insufficient  to  pay  the  mortgage  indebtedness  and  that 
the  mortgagor  is  insolvent,  to  maintain  a  suit  in  equity  to  set 
aside  the  judgment  of  foreclosure,  and  for  a  foreclosure  of  the  sec- 
ond mortgage,  as  against  a  judgment  creditor  of  the  mortgagor, 
whoee  judgment  Uoi  if  inbieqiiait  to  both  mortgages,  but  prior 
to  the  first  fdreolosur^  and  nho  purchased  at  eieention  sale  with 
full  knowledge  oi  the  existenoe  of  the  mortgage  lien. 

Id. — Remedy  by  Motion — Erroneous  Judgment — Unpbejudicial  Eb« 
BOB. — In  such  a  case,  where  the  mistake  is  discovered  after  the  ex- 
piration of  six  months  after  the  decree  of  foreclosure  in  the  first 
action  is  entered,  the  assignee  is  not  limited  to  the  renicdr  by  mo- 
tion under  section  473  of  the  Code  of  Civil  Procedure;  and  a  judg- 
ment of  loreeloBiire  in  the  seeond  action,  without  formally  Ymeating 
the  decree  in  the  llrst  action,  although  erroneous  under  seetioa 
7£S  of  the  Oode  of  Civil  Froeedure^  is  without  prejudice  to  such 
Judgment  oreditor  aad  is  not  a  reason  lor  a  lerenial  em  Us  ap- 
peaL 

APPEAL  torn  a  judgment  of  the  Superior  Court  of  Lae- 
ten  County.  F.  A.  KeUeji  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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Spencer  &  Raker,  and  iLD.&Q,  S.  Burroughs,  for  Appel- 
lant 

Goodwin  &  Goodwin,  for  B«spondent. 

TEMPLE,  J. — This  is  an  action  to  obtain  the  cancellation 
of  a  decree  of  foreclosure  of  a  mortgage,  alleged  to  have  been 
had  through  the  mistake  of  plaintiff,  and  to  obtain  a  decree 
foreclosing  another  mortgage  given  to  secure  the  same  indebt- 
edness. Plaintiff  had  judgment,  and  the  defendant  Dow  ap- 
peals from  the  judgment  upon  the  judgnient-rolL 

In  December,  1890,  defendant  Loveland  executed  a  mort- 
gage to  one  L.  C.  Stiles  to  secure  an  indebtedness,  evidenced 
by  a  promissory  note  due  two  yean  after  date,  and  bearing 
interest. 

On  the  thirtieth  day  of  November,  1892,  Loveland  exe- 
cuted another  mortgage  to  said  Stiles  to  secure  the  same  in- 
debtedness. This  mortgage  covered  all  the  property  covered 
by  the  first  mortgage  and  two  hundred  acres  of  land  which 
were  not  included  in  the  first  mortgage.  Subsequently,  the 
note  was  purchased  by  plaintiff,  and  a  formal  assignment  of 
the  first  mortgage  was  made  to  plaintiff  and  was  by  him  duly 
recorded.  It  is  alleged  that  the  intention  was  to  assign  the 
second  mortgage,  and  not  the  first,  and  that  the  tniatitlrt^  was 
made  by  the  attorney,  who  did  not  know  of  the  second  mort- 
gage, and  that,  throufijh  a  similar  error,  an  action  to  foredose 
was  brought  by  plaintiff  upon  the  first  mortgage  only.  A 
decree  was  entered  in  due  form  foreclosing  said  mortgage 
before  plaintiff  discovered  the  mistake.  It  is  averred  that  the 
property  described  in  the  first  mortgage  is  not  of  sufficient 
value  to  secure  the  debt  due  plaintiff.  The  decree  in  the  first 
action  was  entered  January  20, 1896 ;  plaintiff  discovered  the 
mistake  August  11,  1886;  this  action  was  commenced  De- 
cember 9, 1896. 

Appellant  was  made  a  party  defendant,  and  it  was  alleged 
that  he  claimed  some  interest  in,  or  lien  upon,  the  mort- 
gaged premises,  which  was  subsequent  and  subject  to  the  Uen 
of  the  mortgage. 

The  defendant  Dow  demurred  and  answered,  pleading  in 

both  demurrer  and  answer  the  statute  of  limitations.  He  also 

sets  up  an  estoppel  against  plaintiff's  right  to  proceed  with 

the  second  foreclosure. 
CXXl,  GaLt^ 
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Appellant  obtained  a  money  judgment  against  Loveland, 
which  was  duly  docketed,  and  became  a  lien  upon  the  mort'- 
gaged  piemiseBi  subeequent  to  both  mortgagcB  but  prior  ta 

the  first  forecloBure.  After  the  entry  of  the  decree  in  the  first 

art  ion  to  foreclose,  appellant,  as  he  avers,  finding  that  plain- 
tiflf  had  abandoned  his  claim  under  the  second  mortgage  and 
had  foreclosed  upon  a  part  of  his  security  only,  caused  aa 
execution  to  be  levied  upon  two  hundred  acres  of  land,  upon 
which  a  foreclosure  was  not  sought,  and  a  sale  thereof  to  be 
made,  and  became  the  purchaser  thereof  for  the  sum  of  fire 
hundred  dollars,  which  was  thereupon  credited  upon  his 
judgment  against  Lroveland,  K  plaintiff  is  now  allowed  to 
foreclose  upon  the  two  hundred  acres,  appellant  will  lose  this 
sum  besides  costs.  Loveland  has  become  insolvent 

The  first  point  made  by  appellant  is  that  plaintiff  can  have 
but  one  action  to  foreclose  nis  uiongagc,  and  if  he  proceeds 
(o  foreclose  by  piocomoal  the  first  decree  foreclosing  upon  a 
portion  of  the  security  will  bar  all  further  proceedings  to 
foreclose  the  same  mortgage.  It  has  been  so  held  under  sec- 
tion 726  of  the  Code  of  Civil  Procedure.  {Mascarel  v.  Raj- 
fowr,  61  Gal.  242.)  This  is  an  obstruction  which  plaintiff  is 
endeavoring  to  remove  by  the  judgment  in  this  case.  Wheth- 
er he  can  obtain  that  relief  depends  upon  general  principles 
(»f  equity,  and  is  not  affected  by  section  726  of  the  Code  of 
Civil  Procedure.  The  obstruction  once  removed,  the  objec* 
tion  will  not  hold. 

It  is  next  contended  that  plaintiff  should  have  proceeded 
under  the  provisions  of  section  473  of  the  Code  of  Civil  Pro- 
cedure. Not  having  done  so  within  six  months,  his  right  to 
relief  is  barred.  The  case  of  BnekeH  v.  BanegoM,  116  Gal. 
278,  answers  this  contention. 

The  next  point  made  is  that  plaintiflP,  by  his  gross  negli- 
gence, ha^i  induced  appellant  to  incur  cx[)ense  and  satisfy 
u  portion  of  his  judgment,  and  to  place  himself  in  a  position 
where  he  will  suffer  irreparable  injury,  if  plaintiff  can  now 
have  his  own  gross  ncglip:ence  considered  such  a  mistake  as 
will  entitle  him  to  the  equitable  relief  sought 

An  equitable  estoppel  is  only  enforced  in  the  interests  of 
justice.  The  evidence  is  not  brought  up  on  this  appeal.  If 
it  had  been,  it  may  have  appeared  that  appellant's  claim  to 
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an  estoppel  is  groealy  tinjust.  Perhaps,  when  he  puicbaaed 
at  his  own  execution  sale,  he  knew  that  the  first  foredosore 
was  a  mistake  and  that  the  present  action  was  contemplated. 

He  may  have  proceeded  ajjninst  the  protest  of  plaintiff,  and 
in  haste,  hoping  to  preclude  the  relief  here  sought.  It  is 
not  necessary,  therefore,  to  determine  what  the  law  would  be 
upon  the  facts  alleged  in  the  answer.  The  finding  upon  this 
point  is  brief  and  to  the  eflfect  that  appellant  purchased  with 
full  knowledG:e  of  the  existence  of  the  mortgage  lieu,  and  will 
fustain  no  damage  by  the  foreclosure. 

It  is  not  charged  that  piaiiitiil'  made  any  representations, 
or  that  he  waived  his  lien  upon  the  two  hundred  acres  in 
controversy  otherwise  than  by  his  mistake  in  the  first  suit, 
[f,  as  found,  the  security  without  the  two  hundred  acres  was 
insufficient,  and  Loveland  was  insolvent,  these  facts  were  sug- 
gestive that  the  first  attempt  to  foreclose  was  a  mistake.  That 
plaintiff  might  attempt  to  retrieve  his  error  was  to  have 
been  espeotedy  and  when  appellant  pioocued  the  land  to  be 
levied  upon  it  was  not  too  lato  to  do  so.  The  supposed  equity 
of  appellant,  under  the  circumstances  does  not  commend 
itself  to  us.  (See  upon  this  point  Hine»  v.  Ward,  121  Gal. 
115.) 

The  last  point  is  that  by  the  decree  the  court  did  not  va- 
cate the  previous  decree,  but  simply  proceeded  to  foredoee 

the  second  mortgage,  so  that  there  are  now  two  decrees  in 
two  different  actions  for  the  collection  of  the  same  debt,  in  vio- 
lation of  section  726  of  the  Code  of  Civil  Procedure.  This  is 
obvious  error,  but  appellant  is  not  injnied  thereby. 
The  judgment  is  aflSnned. 

Henshawi  J.,  and  MoFarlandt  J,  oonoamd. 
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t8L  F.  No.  1727.  Departmoit  One. — ^Korember  22,  1900.] 

CHAIILES  ASHTON  et  al.,  Ezeeatoxs,  etc.,  Beepondents, 
0.  J.  HEGGERTY  et  aL,  Appellants. 

Revebsal  or  Ducaam  w  DmBDUXioii^ItiSTiTUTioif  to  Eixcutobs— 
ABSiGifiD  Part  of  Estate. — ^Upon  tha  mersal  of  a  decree  if  dis- 
tribution of  the  estate  of  a  deceased  person,  the  executors  are  en- 
titled to  restitution  of  the  whole  estate,  including  any  part  thereof 
which  ha«  been  assigned  or  transferred  by  tlie  distributee. 

Id.— AsBiGKiD  Pbofebtt  not  SmnoT  to  Mobtoaqi.— In  an  action  to 

obtain  the  restitution  of  property  of  the  estate  which  was  nasigned 
by  the  distributee,  it  is  no  defense  that  the  assigned  property  was 
not  subject  to  an  outstnnclinf^  mortgage,  owing  to  the  ezistenoe  of 
which  the  decree  of  distribution  was  reversed. 

Id.— ^^OKSDBBaTnnr  vob  ABsiomimiT— PDiosAan  vor  Pimjudcuuh- 
Fsnuxpnoif .— It  is  immnteriml  whother  there  -was  or  was  not  a 

oonsidermti<»i  for  the  assignment  made  by  the  distributee.  The 
purchaser  could  only  acquire  the  title  of  the  distributee,  and  must 
be  presumed  to  know  the  nature  of  the  title  purchased  as  shown 
by  the  records. 

Xd."— Piaa  nf  ABamoBiiT— FBm  Aonoir  P—miw  ioe  BBrairmioir  or 
SxooK — Sbooud  AonoiT  AoAmsx  Corporation  and  TRANsrcBni. — 
A  prior  action  pending  for  the  restitution  of  stock  to  the  execu- 
tors brought  against  a  distributee  and  assignee  of  the  shares,  is  not 
for  the  same  cause  of  action,  nor  against  the  same  parties,  as  a 
second  action  by  the  executors  against  the  corporation  and  two 
transferees  of  the  stock  upon  its  books,  who  took  the  transfer,  pend- 
ing an  appeal  in  the  prior  action,  to  cancel  the  certificates  and  to 
compel  issuance  of  certificates  of  stock  to  the  executors.  The  pend* 
ency  of  siidi  prior  aetion  eumot  be  iuoeessfally  pleaded  in  abate* 
ment  of  the  second  action. 

Id. — Cause  of  Action  Against  Corporation — Cancellation  of  Cer- 
tificates Wrongfully  Issued — Knowij:dge  of  Stat  Bond — Nec- 
essary Parties. — The  executors  had  a  cause  of  action  against  tiie 
corporation  to  eanoel  the  eertiflcatce  of  stock,  where  ft  appears 
tliat  tbs7  were  wiODgfally  issued  in  Tiolation  of  the  rigltts  of  the 
eseeutors  pending  their  appeal  in  the  prior  aetion,  with  kttowl« 
edge  by  the  eorpomtSon  that  th^  had  given  a  etay  bond  upon  the 
appeal.  To  such  cause  of  action  the  tnaiaferees  ik  the  stodc  were 
necessary  parties  codefendant. 

lo.— CauBB  or  Aonon  worn  T^uvam  or  Stook— OwmuHiFv— The  es- 
eeutors had  also  an  independent  cause  of  action  against  the  cor- 
poration and  the  transfereea  of  the  stock  owned  by  the  estate,  by 
reason  of  such  ownership  thereof,  to  compel  a  transfer  of  the 
stock  to  their  names  as  executors. 
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]!>.— Eqititablb  Acnoii— TkUL  bt  Jubt.— >Tlie  aetion  to  eftoeel  the 
■luurM  of  stook  mad  to  eompd  their  tramfer  from  the  oorpoimtion 
to  the  executors,  however  regarded,  is  an  equitable  aetion*  in 
which  it  is  not  error  to  refuse  a  demand  of  trial  bj  juiy. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  Cify 
and  County  of  San  Francisco  denying  a  new  trial.  J.  M. 
Seawell,  Judge. 

The  lactB  are  stated  in  the  opinion  of  the  oomt 

Knight  &  Heggerty,  and  George  D.  Collins,  for  Appellants. 

The  decree  of  distribution  was  reversed  by  reason  of  the 
mortgage  on  the  unproductive  property  (In  re  Heydmfeldi, 
117  CaL  652,  555),  and  its  reversal  ought  not  to  affect  Uie 

title  of  the  distributee  or  her  assignee  to  property  not  subject 
to  the  mortgage.  (Code  Civ.  Proc,  sec.  957.)  S.  0.  Heyden- 
feldt  was  a  purchaser  of  the  stock  for  vahie,  who  should  be 
protected.  (LangUy  v,  Warner,  3  N.  Y.  327 ;  Reynolds  v. 
Home,  14  (kL  681.')  The  corporation  was  not  affected  by 
the  swpmedeoB,  and  the  reversal  did  not  avoid  that  which 
was  valid  when  done.  {Bank  of  United  States  v.  Bank  of 
Washington,  6  Pet.  8.)  The  corporation  was  bound  to  trans- 
fer the  stock  upon  demand  to  the  distributee  and  to  her  trans- 
feree.  (L<mgley  v,  Wamer,  eupra;  1  Cook  on  Corporations, 
sees.  830,  878,  402;  Bond  v.  Mount  Hope  Iron  Co,,  99  Mass. 
505*;  Lowell  on  Transfer  of  Stocks,  sees.  135,  138;  Smith  v. 
Nashville  etc.  Ry.  Co.,  91  Tenn.  221.)  Unless  the  appeal 
operated  as  an  injunction  against  the  corporation  issuing  and 
registering  the  new  certificate  to  £lizabeth  A.  Heydenfeldt, 
we  submit  it  was  the  legal  duty  of  the  corporation  to  do  the 
very  thing  that  respondents  complain  of  as  being  fraudulent, 
and  had  it  refused,  Mrs.  Heydenfeldt  could  have  compelled 
the  specific  performance  of  the  duty  (1  Cook  on  Corpora- 
tions, sees.  384,  391),  or  recovered  damages.  (Crocker  v. 
Old  Colony  R.  R.  Co.,  137  Msss.  417,  419;  Lowell  on  Trans- 
fer of  Stock,  sec  135.)  There  is  no  cause  of  action  against 
the  corporation.  The  proceeding  to  reach  the  stock  only  lies 
against  the  holders  of  the  stock.    (Mechanics'  Bank  v.  Scion, 


I  7C  .\ni.  Dec.  450.  s  97  Am.  Dec.  49. 
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1  Pet.  299;  Cowles  v.  Whitman,  10  Conn.  121.»)  The  court 
erred  in  denying  a  jury  trial.    (Code  Civ.  Proc.,  sec  592.) 

The  pendency  of  the  former  action  is  a  ground  for  abatement 
of  this  action.   {Brown  v,  Campbell,  110  Gal.  650.) 

Evans  &  Meredith,  and  Lester  H.  Jacobs,  for  Respondents. 

The  executors  have  the  right  to  the  possession  of  the  asseto 

of  an  estate  in  probate  until  distribution,  and  have  a  special 
property  in  siu-h  a.'?sets  for  the  purpose  of  administration. 
(Code  Civ.  Proc,  sees.  1452,  1581 ;  Page  v.  Tucker,  54  Cal. 
121 ;  Barton  v.  Jack  (Cal.,  Sept.  4, 1894),  37  Pac  Rep.  652 ; 
Horton  v.  Jack,  115  Cal.  29.)  An  assignee  of  a  litigant  who 
acquired  property  under  a  judgment  or  decree  which  was 
subsequently  reversed  has  no  better  title  than  his  assignor, 
whether  he  has  paid  a  consideration  for  the  property  or  not. 
(Marks  V.  Cowles,  61  Ala.  299;  DehpU  v.  Foxvorthy,  9  B. 
Hon.  228  ^Harle  v.  Lan^don,  60  Tex.  665, 662 ;  EaarU  v.Couch 
3  Met.  (Ky.)  450 ;  Clary  v.  MarshaU,  4  Dana.  95 ;  Twogood  v. 
Franklin,  27  Iowa,  239;  Sayre  v.  Ely  ton  Land  Co.,  73  Ala. 
85,  10-^;  PhilUps  v.  Benson,  82  Ala.  500,  50S\  Miller  v.  Roll, 
1  Bush.  229  ;  Clark  v.  Farrow,  10  B.  Mon.  446^;  Madeira  v, 
Hopkins,  12  B.  Mon.  695,  601.)  An  action  to  compel  a  cor- 
poration to  issue  stock  certificates  is  properly  a  suit  in  equity. 
(Treamrer  v.  Commercial  Coal  Mfg,  Co,,  23  Cal.  390 ;  1  Cook 
on  Corporations,  4th  ed.,  sec.  391;  Ralston  v.  Bank  of  Cali- 
fornia, 112  Cal.  208;  Weyer  v.  Second  Nat.  Bank,  57  Ind. 
198;  Iron  R.  R,  Co.  v.  Fink,  41  Ohio  St.  321»;  CushTnan  v. 
Thayer  Mfg.  Co.,.76  N.  Y.  366«;  Wilson  v.  Aikntie  etc  R. 
R.  Co,,  2  Fed.  Rep.  459.)  In  order  that  the  pendency  of  one 
action  should  be  ground  for  the  abatement  of  another,  the 
causes  of  action  must  be  the  same.  (Ayres  v.  Bensley,  32 
Cal.  620;  Martin  v.  Splivalo,  69  Cal.  611,  615;  Kelsey  v. 
Ward,  16  Abb.  Pr.  98 ;  Wise  v,  Prowse,  9  Price,  393 ;  WUson 
V.  8t.  Paul  etc,  Ry  Co.,  44  Minn.  446 ;  Mathews  v.  Hennepin 
Co.  8av,  Bank,  44  Minn.  442.)  Where  the  relief  sought  in 
the  second  action  is  not  obtainable  in  the  first,  there  is  no 
abatement.    {Reynolds  v,  Harris,  9  Cal.  338;  Bolton  v.  Lan- 

3  25  Am.  Dec.  SO.  15  52  Am.  Rep.  84. 

4  52  Am.  Dec.  552.  •  32  Am.  liep. 
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den,  27  Cal.  104;  Coles  v.  York$,  31  Minn.  215;  Ward  v, 
Cv/rH$$,  18  Conn.  290,  294;  Stoiy's  Equity  Pleading,  sec. 
739.) 

VAN  DYKE,  J.— The  facts  of  the  case  are  substantially 
the  same  as  those  involved  in  AsMan  v,  HeydenfekU,  124  €ai. 
14.  That  was  a  suit  brought  for  the  recovery  of  certain 
shares  of  stock  in  the  Zeila  Mining  Company,  the  property 
of  the  estate  of  Solomon  Heydenfeldt,  plaintiffs'  testator, 
which  had  been  distributed,  under  a  decree  afterwai'd  re- 
versed, to  the  defendant  Elizabeth,  and  by  her  assigned — ^it 
was  alleged,  without  consideration — ^to  the  other  defendant. 
These  facts,  with  necessary  formal  allegations,  constituted 
the  tiise  made  in  the  complaint,  to  which  a  demurrer  was 
sustained:  and  on  appeal  the  judgment  was  reversed,  and 
the  complaint  held  sufficient. 

This  suit  was  brought^  pending  the  appeal  in  that  case, 
against  the  defendant  Sunshine  0.  Heydenfeldt  and  the  de- 
fendant Heggerty — to  whom  she  had  assigned  one  share  of 
the  stock — and  the  defendant  corporalion.  to  determine  the 
interests  of  all  the  parties  in  the  same  stock ;  and  also  to  have 
the  proper  certificates  issued  to  the  plaintiffs  and  the  out- 
standing eertificates  canceled.   In  this  suit  the  same  facts 
were  alleged — ^with  others — as  in  the  former.  The  answer, 
besides  denials,  avers  that  the  decree  of  distribution  referred 
to  was  revt  rM  (1  on  the  ground  that  there  was  an  outstaTiding 
mortgage  indebtedness  of  forty  thousand  doliarB  constituting 
''a  charge  upon  the  unproductive  property  of  said  estate'' ; 
and  it  was  so  found.  The  pendeni^  of  the  former  action  was 
also  pleaded  in  abatement,  and  its  effect  found.  Otherwise 
the  findings  were  in  favor  of  the  plaintiff^,  in  whose  favor 
judgment  was  also  rendered.  The  appeal  is  from  an  order 
denying  defendants'  motion  for  anew  trial;  and  the  grounds 
urged  for  a  rtvenal  are  that  the  court  refused  the  defend- 
ants' demand  for  a  jury ;  that  the  plea  in  abatement  of  the 
action  should  have  been  sustained ;  that  the  defendant  Hey- 
denfeldt was  a  5<ma  fide  purchaser  without  notice;  and,  fi- 
nally, that  the  decree  of  distribution  was  reversed  by  this 
court  on  the  ground  that  the  outstanding  mortgage  was  a 
charge  on  the  improductive  property  of  the  estate  only,  and 
consequently  the  revefsal  did  not  affect  the  property  in  ques- 
tion, which  was  productive. 
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1.  On  the  last  point  it  may  be  assumed  that  the  property  in 
question  was  in  fact  produetivey  and  consequently  not  liable 
for  the  outstanding  mortgage,  at  least  until  the  unproductiYe 
property  was  exhausted  in  the  payment  of  debts.  The  fact  18, 
however,  immaterial.  The  grounds  on  which  the  decree  was 
reversed  will  doubtless  constitute  the  law  of  the  ca-e  for  the 
lower  court  in  its  further  proceedings,  but  they  did  not  affect 
the  nature  of  the  judgment  of  this  court,  which  was  an  un- 
qualified reversal  of  the  decree.  On  this  point  we  must  hold, 
as  was  held  in  the  former  case^  that  the  "decree  having  been 
reversed,  ....  the  matter  stood  as  though  no  decree  liad  ever 
been  made/'  and  that  the  plaintiffs,  unless  there  are  other  er- 
rors, "are  entitled  to  restitution." 

2.  Nor  is  it  material  whether  the  assignment  to  the  defoad- 
ant  Heydenfeldt  was  without  consideration,  as  found  by  the 
court,  or  otherwise,  as  claimed  by  appellant.  The  case  pre- 
sented is  not  the  case  of  a  purchaser  under  execution,  but  of 
an  ordinary  purchaser,  who  necessarily  acquires  only  the 
title  of  his  vendor,  and  who,  if  notice  be  material,  must  be 
presumed  to  know  the  nature  of  the  title  purchased  as  shown 
by  the  records. 

3.  The  finding  of  the  court  on  the  plea  in  abatement  was 
fiillv  iustilied  bv  the  evidence,  nor  wa^  there  anv  error  in 
overruling  the  plea.  The  present  action  is  not  between  the 
same  parties  as  the  former,  nor  is  the  cause  of  action  the 
same.  (Code  Civ.  Proc.,  sec.  439,  subd.  3,  sec.  433.)  The 
defendant  Heggerty  and  the  corporation  defendant  are  new 
parties,  and  the  causes  of  action  against  them  are  new. 

With  regard  to  the  latter  defendant  it  is  claimed  that  there 
was  no  cause  of  action  against  it  in  favor  of  the  plaintiffs,  and 
that  the  demurrer  should  have  been  sustained.  But  if  the 
question  can  be  considered  on  this  appeal,  which  we  do  not 
hold,  we  do  not  consider  the  objection  tenable.  The  issue  of 
certificates  to  Mrs.  Heydenfeldt,  and  subsequently  to  her 
daughter,  the  defendant,  took  place  after  the  taking  of  the 
appeal,  on  which  a  stay  bond  had  been  given,  and  of  which 
the  defendant  corporation  had  notice.  The  issue  of  the  certifi- 
cates was  therefore  in  violation  of  the  rights  of  the  plaintiffiB, 
and  gave  them  a  right  of  action  for  the  cancellation  of  the  cer- 
tificates and  the  retransfer  of  the  stock  to  them  (Morawets 
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on  Corporations,  sec.  181  et  scq.),  to  which  action  the 
other  defendants  were  necessary  parties.  (Code  Civ.  Proc, 
sec.  389.)  But,  independently  of  this  special  cause  of  action 
against  the  defendant  corporation,  the  mere  fact  of  the  plain- 
tiff's ownership  was  sufficient  to  give  them  a  cause  of  action 
against  it  for  a  transfer  of  the  stock.  That  this  is  the  case 
where  stock  has  been  assigned  is  well  settled.  (Morawetz  on 
Corporations,  sec.  218;  Treasurer  v.  Commercial  Min.  Co., 
23  Cal.  390;  Rakton  v.  Bank  of  CaUfomia,  112  Cal.  213) ; 
and  the  same  principle  will  apply  to  dl  cases  where  one  ac- 
quires the  equitable  title  to  stock  standing  in  the  name  of  an- 
other. (Morawetz  on  Corporations,  sees.  219-21;  Treasurer 
V,  Commercial  Min.  Co.,  supra,  and  authorities  cited.) 

4.  The  action,  however  regarded,  is  an  equitable  action. 
(Authorities  cited  tupra;  Aahtan  etc.  v.  Heydenfeldt,  iupra,) 
There  was,  therefore,  no  error  in  denying  the  appellants'  de- 
mand for  a  jury.  (Code  Civ.  Fkoc,  Deering's  ed.,  sec  592, 
note.) 

The  order  appealed  from  is  affirmed. 
Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1847.   Department  One. — November  23,  1900.] 

BIARY  WALES,  Respondent,      PAGIFIG  ELECTRIC 
MOTOR  COMPANY,  AppeUant 

AanoK  los  Diath— Buoxbio  VJam  nor  FaofULT  ImuiAiBP — Vioia- 
TUnr  or  Obmhaitob— Chakge  or  Positioit  or  Wnx. — In  an  action 

for  death  caused  by  an  improperly  insulated  electric  wire  main- 
tained in  violation  of  a  city  ordinance,  the  right  of  recovery  i*?  not 
precluded  by  the  mere  fact  that  the  orif^inal  position  of  the  wire 
may  hare  been  subsequently  changed  by  some  extrinsic  cause. 

Id^Kbasubb  or  Dakaobo— FiouifiABr  Lo—  Loss  ow  Societt— Eb< 
aOBIOUS  IvrasuOflOK. — ^In  an  action  by  a  mother  for  the  death  of 
her  son,  the  measure  of  damage*  is  the  pecuniary  loss  to  the 
mother;  and  though  the  jury  may  be  allowed  to  consider  the  loss 
•offered  in  being  deprived  of  the  comfort,  society,  and  protection 
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of  the  son,  they  can  only  be  considered  for  the  piirpose  of  fixing 
the  pecuniary  loss.  It  is  revcr»iible  error  to  instruct  the  jury  that, 
in  addition  to  the  pecuniary  loss,  damages  may  be  AWir&d  fa 
eompensatioB  for  the  lost  of  sodely. 

Id. — Exception  to  Parts  of  Charge. — An  exception  ombodyinp:  certain 
portions  of  the  charge  of  the  court,  and  stating  that  "the  action 
of  the  court  in  giving  said  portions  of  said  charge  was  contrary 
to  law/'  is  sufficiently  specific  to  raise  a  question  of  Uw  presented 
by  ft  pArtieulnr  porlion  of  the  duurge  so  excepted  to. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  FrandBco.  John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  pourt. 

John  Floumoy,  for  Appellant. 
Sullivan  &  SulliTan,  for  Respondent 

GAROUTTE,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  Mary  Wales,  babied  upon  the  death  of  her  son,  al- 
leged to  have  been  killed  by  coming  in  contact  with  a  live 
electric  wire,  which  was  improperly  insulated  and  maintained 
by  defendant  in  violation  of  an  ordinance  of  the  city  of 
San  Francisco.  Deceased  was  engaged  in  painting  a  build- 
ing at  the  time,  and,  while  changing  the  position  of  the  wire 
by  taking  hold  of  it,  he  received  a  shock  which  precipitated 
him  to  the  street  below  and  caused  his  death.  The  facts  are 
ample  to  support  the  verdict^  and  it  is  unfortunate  that  the 
giving  of  certain  instructions  to  the  jury  constitutes  error 
which  demands  a  retrial  of  the  case. 

The  electric  wires  were  situated  upon  the  cornice  of  the 
building  and  fastened  thereon  by  wooden  brackets.  It  is  in 
evidence  thai  one  of  these  brackets  had  been  broken  off  from 
its  position  by  the  foreman  of  the  painters  a  short  time  prior 
to  the  accident,  which  act  probably  changed,  to  a  very  limited 
extent,  the  location  of  the  wire  which  subsequently  caused 
the  death  of  the  deceased.  In  view  of  the  evidence  upon  this 
point,  the  defendant  requested,  and  the  court  gave,  the  fol- 
lowing instruction  to  the  jury:  "That  before  plaintiff  can  re- 
cover in  this  action  you  must  be  satisfied  that  her  decedent, 
without  contributory  negligence  on  his  part,  received  his  in- 
juries by  coming  in  contact  with  a  wire  in  the  position  in 
which  it  was  maintained  by  the  defendant;  and  if  you  find 
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that  he  received  huinjiiries  by  ooming  in  contact  with  a  wire 
which  had  been  broken  from  the  insulator,  and  not  in  the 

x>sition  in  which  it  was  maintained  by  the  defendant,  then 
•OUT  verdict  should  be  for  defendant."  By  reason  of  our 
conclufiion  as  to  the  unsoundness  of  another  instruction  we 
will  not  analyse  the  foregoing  proposition  of  law  in  detail. 
If  it  be  intended  by  the  language  used  to  declare  that  a  mere 
change  in  the  poeilaon  of  the  wire  by  some  extraneous  ele- 
ment, after  it  was  originally  placed  upon  the  building  by  de- 
fendant, in  violation  of  a  city  ordinance,  acquitted  it  of  negli- 
gence in  this  case,  then  the  instruction  is  radically  wrong. 
Defendant  placed  the  wire  upon  the  building  and  used  it 
there,  and  the  mere  fact  that  the  location  of  the  wire  may 
have  been  subsequently  changed  by  some  extrinsic  cause,  of 
itself,  in  no  way  defeats  plaintiff's  right  of  recovery.  De- 
fendant maintained  the  wires  upon  the  building  in  viola- 
tion of  the  ordinance,  and  would  be  equally  guilty  regardless 
of  any  change  in  their  position.  As  already  suggested,  it  be- 
comes unnecessary  to  decide  whether  or  not  the  jury  dis- 
obeyed this  instruction  in  finding  a  verdict  for  the  plaintiff 
In  enlightening  the  jury  as  to  the  measure  of  damages  the 
court  said :  "That  is  to  say,  you  are  to  ascertain  here  what 
amount,  if  any,  this  party  contributed  to  the  care  and  sup- 
port of  the  plaintiff  here,  his  mother;  not  the  amount  which 
he  earned,  as  counsel  properly  stated,  but  the  amount  which 
be  contributed  to  her  support  and  care.  And  in  estimating 
that  amount,  as  previously  stated,  you  may  take  into  consid- 
eration his  health,  physical  ability  to  labor,  and  his  habits. 
And  in  addition  to  that  the  law  has  also  said  that  you  may 
award  damages  in  compensation  for  the  loss  of  his  society. 
We  have  been  cited  to  no  case  where  the  law  says  "damages 
may  be  awarded  for  the  loss  of  society."  As  we  read  and  un- 
derstand the  law,  it  says  directly  to  the  contrary.  It  is  essen- 
tially and  alone  pecuniary  loss  to  the  parent  whidi  he  may 
recover  in  damages  for  the  death  of  his  child.  In  Pepper  «. 
Southern  Pac.  Co,,  105  Cal.  401,  the  following  instruction 
was  declared  erroneous:  "That  the  measure  of  damages  is 
not  alone  the  pecuniary  loss  and  injury  sustained  by  the 
plaintiff  in  the  loss  of  his  son,  as  just  explained,  but  in  assess- 
ing the  damages,  you  may  in  addition  take  into  considera- 
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tion  the  loss,  if  any,  sustained  by  plaintiff  in  being  deprived 
of  the  comfort^  society,  and  protection  of  the  deceased  by  lear 
son  of  his  death.''  In  Lange  v,  SehoeHUr,  115  Gal.  391,  it 

is  said :  "It  is  true  in  the  case  of  a  mother  or  a  wife  the  jury 
have  been  allowed  to  consider  the  fact  that  they  were  de- 
prived of  the  comfort,  society,  an<l  pi  ott  ctioa  of  a  son  or  hus- 
band, but  it  has  always  be«i  held  that  this  was  in  strict  ac- 
cordance with  the  rule  that  only  the  pecuniary  value  of  the 
life  to  the  relatiyes  could  be  recovered."  In  Harrison  v.  Suiter 
Street  Ry.  Co.,  116  Cal.  156,  we  find  this  language:  "While 
the  jury  have  the  right  in  such  a  case  to  consider  the  loss 
suffered  by  the  widow  in  being  deprived  of  the  comfort,  so- 
ciety, and  protection  of  her  husband,  they  can  regard  these 
things  only  for  the  purpose  of  fixing  the  pecuniary  value  of 
his  life.  The  instruction  here  was  calculated  to  lead  the  jury 
into  the  error  of  supposing  that  they  could  on  this  account 
add  something  more  than  pecuniary  loss.''  It  may  well  be 
said  in  this  case  that  the  instruction  was  calculated  to  lead 
the  jury  in  fixing  the  amount  of  the  verdict  to  add  something 
more  than  pecuniary  loss.  (See,  also  Qreen  v.  Southern  Pae, 
Co.,  122  Cal.  563;  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
510.*)  When  a  jury  is  told  that  in  making  up  a  verdict  it 
may  award  damages  in  compensation  for  the  loss  of  the 
society  of  the  deceased,  it  can  only  mean  what  the  language 
so  plainly  imports,  and  that  is,  damages  may  be  awarded  for 
the  mere  loss  of  society  regardless  of  any  actual  pecuniary 
loss. 

The  instruction  to  which  our  attention  has  just  been 
directed  is  found  in  the  general  charge  of  the  court  to  the 
jury,  and  the  point  is  now  made  by  the  respondent  that  the 
exception  to  it  is  too  weak  to  serve  the  purpose  of  a  valid  ex- 
ception. It  is  declared  to  be  too  general.  The  exception  is  in 
the  following  words:  "Be  it  also  remembered  that  defendant 
duly  excepted  and  now  excepts  to  the  following  portions  of 
the  charge  given  to  the  jury  by  the  court  on  its  own  motion, 
and  insists  that  the  action  of  the  court  in  giving  said  portions 
of  said  charge  was  contrary  to  law."  Then  follows  that  por- 
tion of  the  charge  which  includes  the  part  which  we  have 

1  29  Am.  St  Bcp.  143. 
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just  been  oonaideiring.  Under  the  authority  of  Bemttem  v. 
Downs,  112  Gal.  205,  we  hold  the  exception  sufficiently  broad 

to  raise  the  question  here  discussed.  By  the  portion  of  the 
charge  to  which  the  exception  was  directed  the  court  declared 
to  the  jury  the  measure  of  damages  which  should  control 
them  in  amving  at  their  verdict.  It  related  solely  to  the 
measure  of  damages  and  constituted  a  separate  and  distinct 
branch  of  the  charge.  We  deem  an  exception  thereto  suf- 
ficiently specific.  The  fact  that  one  of  the  elements  of  dam- 
age going  to  make  up  the  measure  wius  stated  correctly  does 
not  change  the  rule  of  law.  All  the  elements  together  consti- 
tuted the  measure  furnished  to  the  jury,  and  if  one  element 
of  damage  was  wrongly  stated,  the  measure  was  a  defective 
one,  and  an  exception  to  it  as  a  whole  was  sufficient. 

For  the  foregoing  reasons  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  on  the  24th  of  De- 
cember, 1900: 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing because  in  my  opinion  the  decision  in  Department 
overrules,  without  mentioning  it,  the  case  of  B^eion  v.  Green 
Mowitain  Co.,  57  Gal.  20.  If  the  doctrine  of  that  case  is  to 
be  wholly  set  aside,  I  think  it  should  be  done  by  the  court 
in  Bank  plainly  and  unequivocally,  so  that  hereafter  the 
superior  courts  may  have  some  certain  guide  in  giving  in- 
structions as  to  the  elements  of  damage  in  cases  of  this  char- 
acter. In  the  Beeson  case  it  was  held  that  in  estimating  the 
pecuniary  damages  to  the  plaintiff  the  jury  could  consider 
two  elements — ^loss  of  support  and  loss  of  society — and  an 
instruction  of  the  trial  court  to  that  eflfect  was  sustained.  In 
this  case  the  instruction  for  the  giving  of  which  the  judg- 
ment is  reversed  states  the  same  identical  piopcsition,  and 
nothing  more.  In  this  respect  it  differs  in  the  same  way  and 
to  the  same  extent  that  the  Beeson  case  differs  from  the  cases 
dted  as  authority  in  the  opinion  of  the  court.  In  every  one 
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of  those  cases  it  was  held»  and  with  some  leason,  that  the 
instrootion  oomplained  of  told  the  juiy  that  in  addition  to 
the  pecuniary  damage  to  plaintiff  they  oould  award  damages 

for  loss  of  society.  The  charge  here  does  not  bear  such  a  con- 
struction. It  merely  tells  the  jury  what  the  two  elements  of 
damage  in  such  cases  are. 

As  to  the  Beeson  case,  it  may  or  may  not  lay  down  the  oor- 
leot  doctrine.  Certain  it  is,  however,  that  it  has  never  heen 
overruled  by  this  court.  On  the  contrary,  it  has  been  repeat- 
edly cited  and  followed,  and  where  it  has  not  been  followed 
the  court  has  been  at  pains  to  point  out  the  distinction  above 
mentioned,  viz.,  that  the  instruction  condemned  allowed 
damages  for  loss  of  society  in  addition  to  all  pecuniary 
damage. 

I  think  the  doctrine  of  the  court  on  this  point  ought  to  be 
made  clear. 


[S.  F.  No.  1630.   Department  One.— November  23,  1900.] 

JOHN  O'BRIEN,  Respondent^  v.  FRANK  PERRY  et  ujl. 
Defendants.  ANNIE  PERRY,  Appellant 

Goimuor  it»  Lxn  TtirAVOT— Psbsohal  Snviois— Sibooio  Pkbpokic- 
Airci— BmsDT  at  Law.— An  orml  agreement  between  a  father  and 
daughter  that  he  would  give  her  and  her  family  the  rent  of  hit 
home  free  for  life,  and  would  leave  her  bj  will  the  residue  of  hit 
estate,  subject  to  certain  bequests,  in  consideratiim  of  her  promise 
to  provide  him  a  home  therein  and  supply  his  personal  wants  for 
life,  is  a  contract  on  her  part  to  render  personal  services  during 
the  life  of  her  father,  and  cannot  be  specifically  enforc  ed  by  either 
party.  For  any  breach  of  the  contract  while  unperformed  on  her 
part,  the  parties  must  be  left  to  their  remedy  at  law. 

In. — ^Bbbach  of  Contbact — ^Tenancy  at  Will — Notice  to  Quit — Un- 
LAWTUL  Detaikeii — INJUNCTION. — Upon  broach  of  the  contract  by 
the  father,  in  refusing  to  remain  to  be  provided  for,  and  treating 
the  occupation  of  his  house  by  the  daughter  and  her  family  there- 
after as  a  tenancy  at  will,  and,  after  giving  them  notice  to  quit, 
bringing  an  action  of  unlawful  detainer  against  them,  the  daugh- 
ter, not  being  entitled  to  a  specific  performance  of  the  contract,  can- 
not defend  tueh  action  as  a  life  tenant,  and  it  iiot  entitled  to  an 
injunction  to  restraiB  interfsrenoe  of  ilie  latlier  with  htt  oeeoptr 
tloB  ol  the  pieminf 
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APPEAL  from  a  judjiment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  Bahis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
William  M.  Cannon,  and  T.  C.  Coogan,  for  Appellant 

Sullivan  &  Sullivan,  for  Respondent. 

THE  COURT.— Unlawful  detainer.  Plaintiff  had  judg- 
ment, from  which  defendant  Annie  Perr^'  appeals  on  the 

judgment-roll.  Plaintiff's  complaint  proceeds  upon  the 
theor>^  that  defendants  occupy  the  premises  in  question — a 
flat,  No.  r26V^  Koe  street,  San  rrandsoo — as  tenants  at  will 
of  plaintiff. 

Defendants  pleaded  oocupanqr  of  the  pzemiaes  under  an 
oral  contract  with  plaintiff  hy  which  defendants  were  to  liye 

in  the  flat,  there  furnisli  him  a  home,  care  for  his  personal 
wants,  in  consideration  of  which  plaintiff  was  to  make  a  will 
in  appellant's  favor  and  permit  her  and  her  family  to  remain 
in  said  flat  during  plaintiff's  hfe. 

Plaintiff  had  made  a  conditional  conveyance  of  certain  of 
his  real  property  to  two  of  his  daughters,  other  than  defend- 
ant Annie,  but  owing  to  some  disagreement  in  relation  there- 
to the  deeds  were  recalled  and  a  settlement  made  of  the  con- 
troversy. The  findings  as  to  this  and  some  other  matters  do 
not  aid  materially  in  deciding  the  case  and  need  not  he  par- 
ticularly referred  to.  As  to  the  agreement  under  which  ap- 
pellant claims  the  court  found  as  follows:  "During  the 
month  of  May,  1895,  and  while  said  settlement  was  in  prog- 
ress [referring  to  the  settlement  of  the  controversy  with 
his  other  two  daughters],  said  plaintiff  proposed  to  defend- 
ant Annie  Perry,  who  was  then  living  with  her  husband  and 
family  of  three  children  upon  premises  owned  by  her  and 
her  husband  on  Eureka  street,  in  the  city  and  county  of  San 
Francisco,  that  if  she  would  give  up  her  said  residence  and 
go  with  her  said  husband  and  family  to  Hve  in  said  flat  be- 
longing to  him  at  No.  120  V2  Noe  street,  and  if  she  would 
there  furnish  him  with  a  home  for  and  during  the  remainder 
of  his  life  with  her  and  her  family,  and  provide  for  his  per- 
sonal wants,  he,  the  plaintiff,  in  consideration  thereof,  would 
give  and  grant  to  her  the  right  to  live  with  her  said  family 
in  said  fli^  No.  126V^  Noe  strseti  during  his,  the  plaintiff's 
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lifetiine,  free  and  dear  of  any  rent  or  other  charge,  and  that 
h«  would  thareopon  make  and  publish  a  will,  in  and  by 
which  he  would  devise  and  bequeath  to  her  all  of  his  prop- 
erty not  deeded  to  his  daughters  Sarah  and  Lizzie,  subject  to 
the  payment  of  a  bequc-st  to  his  daugliter  Mary  Bergoner  of 
two  thousand  ($2,000)  dollars,  and  a  bequest  to  his  son, 
Joseph  Damien  O'Brien,  of  one  thousand  ($1,000)  dollars, 
and  a  bequest  to  his  nephew,  David  O'Brien,  of  five  hundred 
($500)  dollars,  and  subject  also  to  the  payment  of  expenses 
of  administration,  and  the  payment  to  his  executors  of  one 
thousand  ($1,000)  dollars  for  the  purjjose  of  reinterring  the 
remains  of  deceased  members  of  his  family,  should  such  re- 
interment be  necessary,  and  for  the  payment  of  masses  for 
the  repose  of  their  souls.  Said  defendant,  Annie  Perry,  then 
and  there,  by  and  with  the  consent  of  her  husband,  accepted 
each  and  all  of  said  proposals  on  the  part  of  plaintiff,  and 
agreed  to  perform  all  of  them." 

The  court  found  that  upon  leaving  her  home  on  Eureka 
street  appellant  sold  certain  of  her  household  goods,  'losing 
by  said  sale  about  sixty  dollars  upon  the  original  cost  of  such 
articles,  and  that  she  paid  out  the  expenses  of  removal  from 
Eureka  street  to  Noe  street";  the  court  al?o  found  that  about 
July  21, 1896  (something  over  a  year  after  appellant  moved 
to  plaintiff's  house),  plaintiff  left  the  premises  126 Noe 
street  without  the  knowledge  or  consent  of  defendants;  he 
"had  been  sick,  and  had  become  dissatisfied  with  his  condi- 
tion  and  his  treatment  by  defendants,  and  on  the  date  men- 
tioned went  to  live  with  his  daughters  Lizzie  Tierney  and 
Sarah  O  Brien,  where  he  has  since  resided,"  and  has  ever 
since  claimed  that  defendant  Annie  had  no  interest  in  the 
Noe  street  property;  the  flat  No.  126%  'liad  been  furnished 
by  plaintiff,  and  occupied  by  him  as  his  house  prior  to  the 
removal  of  defendants  from  Eureka  street"  During  the  time 
plaintiff  and  defendants  resided  together  at  126%  Noe  street 
"he  £rom  time  to  time  contributed  from  his  own  means 
toward  the  support  of  defendant  Annie  Perry" ;  during  thdr 
occupancy  defendants  paid  no  rent  "or  any  of  the  (barges 
accruing  against  said  property" ;  during  all  said  time  defend- 
ant Annie  "has  bden  ready  and  willing,  and  still  stands  ready 
and  willing,  to  furnish  plaintiff  a  home,  and  to  render  him 
her  peraond  serviosfr  and  attentions,  as  in  the  proposals  of 
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plamtiff  hereinaboTe  mentioned  and  as  in  these  findings  ze- 

oited  and  set  forth.'^ 

Defendants  do  not  iisk  specific  performance  of  the  contract, 
although  it  is  claimed  that  the  contract  is  sufficiently  cortaiu 
for  specific  performance,  but^  as  said  in  their  brief,  they  ask 
"only  preventive  remedies  until  the  time  for  spedfic  relief 
is  ripe.''  It  is  prayed  that  it  he  decreed  that  defendant  Annie 
Perry  owns  an  interest  in  said  flat,  determinable  only  at  the 
death  of  plaintiff,  with  the  right  to  reside  there  during  plain- 
tiff's life  without  paying  rent,  and  that  plaintiff  be  compelled 
to  ezecute  a  conveyance  of  such  interest;  that  the  said  will  be 
dedaied  irrevocable  as  against  defendant  Annie  Penyy  and 
that  plaintiff  be  adjudged  to  have  no  power  to  alienate  or  en- 
cumber said  property  to  said  defendant's  prejudice,  and  that 
plaintiff  be  restrained  from  interfering  in  any  manner  with 
said  defendant's  said  rights. 

Although  defendants  do  not  at  this  time,  for  obvious  rea- 
sons, daim  full  relief  under  the  alleged  contract,  it  is  quite 
clear  that  the  relief  now  asked  cannot  be  given  them  unless, 
from  the  facts  shown,  they  would  ultimately  be  entitled  to 
what  they  claim  are  their  full  rights. 

Respondent  contends  that  no  ^ntract  is  proven,  and  cer- 
tainly not  sooh  a  contract  as  ii  capable  of  specific  enforce- 
ment. "An  obligation  to  render  personal  service  cannot  be 
specifically  enforced."    (Civ.  Code,  sec.  3390,  subd.  1.) 

There  are  some  exceptions  to  this  rule,  but  we  do  not  think 
this  case  is  one  of  them.  In  the  very  nature  of  the  services 
undertaken  by  appellant,  which  are  prapective  and  may  be 
continued  for  years,  it  would  he  utterly  impracticable  for  the 
court  to  compel  performance  on  her  part,  and  without  this 
could  be  done  there  would  be  no  mutualitv  of  remcdv  which 
is  essential  to  authorize  the  specific  performance  of  a  contract. 
If  plaintiff  could  not  compel  appellant  to  live  in  his  house 
and  minister  to  his  personal  wants  during  his  natural  life, 
the  rule  is  that  she  cannot  compel  performance  on  his  part; 
.  the  parties  in  such  case  will  be  left  to  their  remedy  at  law. 

The  doctrine  was  quite  fully  discussed  in  the  early  case  of 

Cooper  V.  Pena,  21  Cal.  404,  and  this  case  has  been  frequently 

dted,  and  the  rule  there  laid  down  has  been  approved  in 
CXXX.  Cal.— M 
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many  cases.  In  Thwrber  v,  Mevea,  119  Gal.  35,  it  was  said: 
''While  an  obligation  to  perform  personal  services  is  one  of 
which  specific  enforcement  may  not  be  had  (Civ.  Code,  sec. 

3390),  this  rule  has  not  the  effect  to  defeat  the  right  to  have 
the  speciiic  benefit  of  an  enforceable  obligation  entered  into 
in  consideration  of  personal  services,  where  such  services  have 
been  fully  or  substantially  performed."  (See,  upon  the 
point,  Pomeroy's  Specific  Performance  of  CSontracts,  sec  162 
et  scq :  see,  also,  sec.  310  et  seq.)  But  it  cannot  be  said  in  the 
present  case  that  the  services  were  substantially,  and  they  cer- 
tainly were  not  fully,  performed  by  appellant.  Plaintiff  may 
live  many  years;  he  may  outlive  appellant. 

It  was  said  in  DuvaU  v.  Myen,  2  Md.  Oh.  401,  that  the 
right  to  specific  performance  depends  upon  whether  the 
agreement  itself  is  obligatory  upon  both  parties,  "so  that 
upon  the  application  of  either  against  the  other,  the  court 
would  coerce  a  specific  performance.  «...  His  right  to  the 
aid  of  the  court  does  not  depend  upon  his  subsequoit  offer 
to  perform  the  contract  on  his  part,  but  upon  its  original 
obligatory  character."  (See  Orimmer  v,  Carlton,  ^3  Oal. 
189;  King  v.  Oildcrsleeve,  79  Cal.  504.*  See,  also,  the  recent 
case,  Stanton  v.  Singltton,  126  Cal.  657.) 

Appellant  was  not  materially  injured  by  the  exchange  of 
homes,  and  her  promise  involved  her  in  no  new  pecuniary 
liability.  In  fact,  her  situation  was  improved  in  some  re- 
spects, for  she  had  a  home  free  of  cost  to  her  and  could  col- 
lect rent  on  the  home  she  left.  Apart  from  these  considera- 
tions, which  bear  only  upon  the  question  of  substantial  per- 
formance by  appellant,  we  do  not  think  she  could  be  com- 
pelled to  perform  her  agreement,  and  therefore  she  cannot 
have  the  relief  asked. 

The  matters  alleged  in  the  answer  upon  which  it  is  claimed 
the  court  failed  to  make  findings  do  not  seem  to  affect  the 
question,  nor  would  tliey  change  the  result  even  if  found  in 
appellant's  favor.  Respondent  raises  several  important  con- 
siderations iis  bearing  upon  the  validity  of  the  alleged  con- 
tract. The  view  we  have  taken  makcb  it  unnecessary  to  pass 
upon  them. 

The  judgment  is  affirmed. 

1 27  Am.  St.  Bflp.  171. 
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[S.  F.  No.  1905.   Department  Om.— November  23,  1900.] 

T.  F.  A,  OBERMEYER,  Respondent,  v.  WILLIAM  PAT- 
TERSON, Appellant 

SfBEET  Assessment — Evidence — Certificate  of  City  Engineer. — In 
an  action  to  foreclose  the  lien  of  a  street  assessraent,  a  cei  titkiite 
of  the  city  engineer  stating  that  a  record  in  his  office  of  another 
certificate  shows  that  the  work  of  grading  specitied  "was  tramiiied 
aod  found  to  be  practically  right  for  official  line  and  gradib"  should 
be  excluded  from  evidenoib  •dmittad^  ia  imniffldent  to  sus- 

tain tfaa  plaintlfl'a  caae. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Fraucisoo  and  from  an  order  deny- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judgo. 

The  facts  are  stated  in  the  opinion. 

Alex.  G.  Eells,  and  H.  K.  Eella,  for  Appellant. 

J.  C.  Bates,  for  Respondent 

GRAY,  0. — Action  to  foreclose  a  lien  for  street  work. 
Plaintiff  had  judgment,  from  which  and  from  an  order  deny- 
ing him  a  new  trial  defendant  Patterson  appeals. 

At  the  trial  of  the  case  plaintiff  offered  in  evidence  the  cer- 
Ciiicate  of  the  city  engineer,  whidi  reads  as  follows: 
"•No.  1722.  San  Francisco,  March  31,  1896. 

**I  hereby  certify  that  a  record  in  this  office  of  certificate 
No.  597,  date  June  16, 1894,  shows  that  the  work  of  grading 
of  Eighth  avenue  south  between  M  and  N  streets  south,  was 
examined  and  found  to  be  piadacally  ii|^t  for  official  line 
and  grade. 

"13,174  cubic  yards  cut 
820  cubic  yards  filL 

^8,494  total 

8.  TILTON, 
'^ty  Engineer." 
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This  certificate  was  objected  to  by  defendant  on  the  fol- 
lowing grounds :  *^ThsX  said  certificate  is  not  such  a  certifi- 
cate as  tiie  statute  lequiieSy  in  that  it  does  not  certify  to  any 
facta  whatever,  but  certifies  to  a  record  of  a  former  certificate 
which  is  not  set  forth  in  it,  nor  is  said  record  offered  in  evi- 
dence in  any  manner;  that  said  certificate  does  not  show  by 
whom  said  work  was  examined,  nor  by  whom  it  was  found 
to  be  practically  correct,  and  is  not  the  best  evidence  of  what 
said  record,  referred  to  therein,  shows;  that  said  certifiGats 
does  not  show  that  said  Tilton,  or  any  other  city  engineer,  nor 
any  authorised  deputy,  ever  examined  said  work,  or  ever 
ascertained  or  found  or  verified  any  of  the  facta  referred  to 
therein." 

The  above  objection,  for  the  reasons  therein  stated,  should 
have  been  sustained  by  the  trial  court.  (Frenna  v.  Swnnynds 
LandCo.,  124  Cal.  437,  and  eases  therein  cited.)  This  being 

the  certificate,  presumably,  that  was  referred  to  in  the  com- 
plaint as  having  been  recorded  with  the  assessment,  warrant, 
and  diagram,  and  being  clearly  insufiicient,  the  motion  for  a 
nonsuit. made  by  defendant  at  the  conclusion  of  plaintiff's 
evidence  should  have  been  granted.  There  is  nothing  in 
Horwmg  v,  McCarthy,  126  OaL  17 ,  in  conflict  with  the  opin- 
ion herein. 

It  is  unnecessary  to  consider  the  other  points  made  on  this 
appeal,  for  the  reason  that  this  defective  certificate  will  de- 
feat any  recovery  in  this  action  by  plaintiff,  whatever  might 
be  decided  as  to  said  other  points. 

We  advise  that  the  judgment  and  order  appealed  from  bd 
reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  j^ven  in  the  foregoing  opinion  the  judg* 
and  order  appealed  from  are  reversed. 

Van  Dyke,  J.,  Harrison,  J.,  Qaioutte,  J. 

Hearing  in  Bank  denied. 
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18.  F.  No.  2188.  DtparttMnt  Two^No^embtr  24,  1000.] 

SAEAH  LOUISA  NICHOLSON,  Administratrix,  etc.,  Be 
spondent,  v.  RANDALL  BANKING  COMPANY,  Ap- 

pellaut. 

Action  Against  Bank — Evidence — Pass-book — Harmless  Ruling. — 
In  an  action  aj^'aiust  a  banking  company  to  recover  the  balance  of 
an  account  of  money  deposited,  where  the  genuineness  of  the  pass- 
book relied  upon  iraafnllyeetablUhedby  competent  evidence,  and  it 
was  properly  admittod  in  evidence,  the  admiadon  of  tetUmony 
relative  to  its  genuineneaa,  objected  to  as  not  the  beet  evidence 
thereof,  is  barmleM,  even  if  aroneous. 

Id.—- Evidence  of  Attorney — Genuineness  of  Pass  book  Shown  by 
Client. — An  attorney  may  testify  to  the  genuineness  of  a  pass- 
book in  the  possession  of  bis  client,  which  was  exhibited  to  him  by 
the  dient,  and  which  the  attorney  personally  knew  to  be  in  the 
handwritii^  of  the  cashier  of  the  banking  company  defendant. 
Such  evidence  is  not  in  reference  to  ai^  privileged  eonunnnication 
between  the  attorney  and  client,  thou|^  he  advised  him  with  refer< 
enee  to  the  account. 

Id.— AuTBOBiTr  or  OAHinia— Aoqoimcpicb  or  Banking  Cohpany.— 
Where  the  baukiqg  company  defendant,  by  a  long  course  of  a» 
quiescence  in  the  acte  of  the  cashier,  has  held  him  out  as  having 
authority  to  do  those  acts,  it  cannot  afterward  repudiate  them; 
and  it  is  immaterial  whether  he  had  or  had  not  power  to  do  them 
merely  by  virtue  of  bis  position  as  cashier. 

Id.— TsAiranB  or  Deposit  Aooomfis  raox  Fobmxb  Bahk— Aonoir  or 
Oabhib»— EsTOPViL  or  BAman  o  Ookpant.— Where  the  business  of 
a  former  bank  kept  l»y  the  president  of  the  banking  company  was 
turned  over  to  it,  aa  successor  thereof,  and  the  former  bank  ceased 
to  do  business,  and  the  cashier  of  the  latter  issued  its  own  pass- 
books to  the  depositors  in  the  former  bank,  for  the  balance  of  their 
accounts,  whereupon  they  hocnme  tho  customers  of  the  banking 
company,  and  its  cashier,  without  any  objection  from  its  diroctors, 
kept  those  accounts  and  rendered  statements  thereof,  showing  a 
transfer  from  the  former  bark,  and  its  depositors  wore  thereby  in- 
duced to  believe  and  act  upon  the  belief  that  their  deposits  and  the 
accounts  thereof  had  been  properly  traasfarrsd  to  and  assumed  by 
the  banking  company,  it  is  bound  by  the  action  of  its  cashier,  and 
Is  estopped  from  questioning  its  liability  upon  such  accounts. 

Jd,  New  Trial— Sdbprise— Refusal  of  Cashier  to  Testify.— The  re- 
fusal of  the  cashier  to  testify  for  the  banking  company,  when 
called  as  its  witness,  to  prove  that  the  plaintilPk  testator  did  not 
rt%mVm  the  deposit  In  tha  ^»M»g  company  for  wUcb  be  was  eredi* 
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ted,  on  the  ground  that  such  testimony  might  possibly  tend  to 
criminate  the  witness,  and  that  defendants  were  surprised  by  such 
refusal,  is  not  ground  for  a  new  trial,  where  there  wa^  no  en- 
deavor to  compel  an  answer,  and  where  it  fully  appeared  at  the 
trial  that  the  deposit  was  made  in  a  former  bank,  to  the  business 
of  whieh  flie  baakiiig  eompony  succeeded,  and  by  its  acts  bscaiM 
TMpoBsible  for  audi  dcfposH. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Huua- 
boldt  County  and  from  an  order  denying  a  new  trial.  G.  W. 
Hunter,  Judge. 

The  testimony  of  J.  M.  Melendy,  the  attorney  lefened  to 
in  the  opinion,  was  to  the  effect  that  he  had  known  J.  S. 

Murray,  for  twenty-one  years,  was  familiar  with  bis  hand- 
writing, and  knew  the  pass-book  in  question  to  be  in  his 
writing;  that  it  had  been  shown  to  him  by  Archil)ald  Nichol- 
son, for  whom  he  was  drawing  a  will,  and  whom  he  advised 
with  reference  to  the  account;  and  that  the  paas-book  was 
in  Nicholson's  possession  when  it  was  shown  to  him.  Further 

fads  are  stated  in  the  opinion  of  the  court. 

S.  M.  Buck,  and  C.  M.  Wheeler,  for  Appellant 

Gregor  &  Conuick,  and  Sevier  &  Selvage,  for  Kespondent 

VAN  DYICE,  J. — Appeal  from  the  judgment  and  from 
an  order  denying  a  new  trial.  The  action  was  for  the  re- 
covery of  the  sum  of  four  thousand  dollars,  the  compiaint 
containing  two  counts — one  for  money  deposited,  the  other 
upon  an  account  stated. 

The  contention  on  the  part  of  the  defendant  is  that  the 
four  thousand  dollars  alleged  to  have  been  deposited  by  Arch- 
ibald Nicholson  in  his  lifetime  with  the  defendant  bank 
never  was  in  fact  so  deposited,  and  the  bank  never  owed  that 
sum  to  said  Nicholson ;  that  the  transfer  of  the  balance  due 
said  Nicholson  as  a  depositor  in  the  private  bank  of  A.  W. 
Randall  to  the  account  of  said  Nicholson  in  the  defendant 
bank  was  without  any  consideration  moving  to  the  defendant, 
and  was  done  by  the  cashier  of  said  defeudant  bank  without 
its  authority. 

The  court  below  found,  among  other  facts,  that  for  several 
years  prior  to  the  second  day  of  January,  1892,  A.  W.  Ran- 


Digitized  by 


I^OY.  1900.]  Nicholson  v.  Randall  Bahzino  Co. 


535 


dall  was  a  private  banker  and  doing  and  conducting  a  bank- 
ing business  in  the  city  of  Eureka,  this  state,  and  that  during 
saeh  time  J.  S.  Murray  was  said  Randall's  caahiar,  and  Q.  L. 
Roberta  hia  teller.  That  on  said  secona  day  of  January, 
1892,  and  thenoe  down  to  April  17, 1897,  the  said  defendant 
company  commenced  and  conducted  a  banking  business  in 
said  city  of  Eureka;  that  said  defendant  for  some  time  occu- 
pied the  place  of  business  theretofore  occupied  by  said  Ran- 
dall,  and  that  said  Murray  and  Roberts  were  cashier  and 
teller  respeotiTely  of  said  defendant,  and  A.  W.  Randall  was 
president  thereof ;  that  the  other  officers  of  said  defendant 
bank  left  the  entire  management  of  the  aHairs  of  said  bank 
in  the  hands  of  said  president  and  cashier;  that  said  president 
and  cashier  conducted  the  business  of  said  bank  without 
consulting  with  the  directors  of  said  bank;  that  the  cashier 
of  said  bank  issued  the  statement  and  pass-book  in  suit  to 
Archibald  Nicholson  in  due  course  of  business  of  said  bank 
in  the  usual  manner  that  such  statements  and  pass-book  were 
issued  by  said  defendant  bank;  that  said  statement  and  pass- 
book is  in  the  regular  form  usually  issued  by  said  defendant 
bank;  that  said  Archibald  Nicholson  had  no  notice  that  said 
account  had  not  been  duly  transferred  into  the  books  of  said 
defendant  bank,  and  was  led  to  believe  by  the  officers  of  said 
hank,  and  iliv  niattcrs  and  things  set  forth  in  said  findings, 
that  such  transfer  had  been  actually  made  by  the  proper  of- 
ficers of  said  bank,  and  that  said  bank  had  assumed  said 
Randall's  liability  to  him  believing  the  said  statement,  pass- 
book and  entry  of  the  interest  thereon  to  be  trae,  and  relying 
upon  such  belief  said  Archibald  Nicholson  accepted  said 
statement  and  pass-book  a«  giving  the  actual  condition  of  his 
account  with  said  bank ;  that  on  the  eleventh  day  of  February, 
1897,  said  cashier,  Murray,  entered  upon  said  i)ass-l)ook  one 
year's  interest  on  said  four  thousand  dollars;  that  im- 
mediately after  it  opened  for  business,  in  January,  1892,  said 
defendant  caused  advertisements  to  be  inserted  in  the  news- 
papers announcing  itself  as  the  successor  of  A.  W.  Randall  in 

the  banking  business;  that  after  the  formation  of  the  de- 
fendant bank  said  Archibald  Nicholson  continued  to  de|K)sit 
money  with  it  and  drew  cliccks  on  the  same  ju.st  the  same 
as  he  had  previously  done  with  A.  W.  Randall ;  that  A.  W. 
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Randall  went  out  of  the  banking  business  immediately  upoa 
the  formation  of  the  defendant  bank;  and  that  several 
monibs  prior  to  the  failure  of  defendant  bank  said  A.  W. 
Randall  mortgaged  his  entue  property  to  said  bank  to  se- 
cure eighty  thousand  dollars  then  due  and  owing  from  said 
Kaudall  to  said  bank;  tiiat  said  defendant,  the  Randall  Bank- 
ing Company,  transferred  a  large  number  of  accounts,  in- 
volving large  amounts  existing  between  the  private  depositors 
of  A.  W.  Bandall  and  himself  at  the  tune  he  went  out  of  the 
banking  business,  from  the  books  of  said  Randall's  private 
bank  to  the  books  of  thp  Randall  Banking  Company,  and 
gave  said  depositors  on  its  books  credit  for  the  amount  due 
them  as  shown  by  Randall's  books  in  the  private  bank,  and 
charged  the  same  in  his  book  to  A.  W.  Randall  in  its  account 
headed  "The  Randall  Banking  CSompany  in  account  with  the 
Randall  Bank."  That  by  its  course  of  dealing  with  said 
Randall  and  his  depositors  in  closing  up  his  private  banking 
bu.^incss,  and  particularly  by  its  dealings  with  Archibald 
Nicholson,  deceased,  in  furnishing  him  with  the  statement 
and  pass-book,  showing  it  to  be  indebted  to  him  in  the  sum 
of  four  thousand  dollars  or  more  and  charging  itself  with  in- 
terest thereon  and  by  lending  money  to  S.  F.  Pine  on  his 
account,  and  as  being  his,  and  upon  all  of  which  said  Nichol- 
son relied,  he  was  thcrebv  induced  to  look  to  said  defendant 
bank  for  the  amount  due  him  instead  of  the  said  Randall, 
thereby  losing  any  remedy  he  might  have  had  against  Ban- 
dall, who  at  the  closing  of  said  defendant  bank  was  not  able 
to  pay  his  debts  out  of  his  own  means,  and  that  it  was  under- 
stood and  agreed  between  said  parties  that  the  Randall  Bank- 
ing Company  should  be  and  was  substituted  as  the  debtor  to 
said  Archibald  Nicholson  in  the  place  of  A,  W.  Randall  with 

the  intent  to  release  said  Randall  of  the  amount  due  to  said 
Nicholson  from  said  Randall  as  a  banker  at  the  time  that 
said  Randall  went  out  of  the  banking  business  and  the  de- 
fendant succeeded  thereto. 

It  is  not  contended  on  the  part  of  the  appellant  that  the 
evidence  does  not  support  the  findings  in  favor  of  the  plain- 
tiff, but  errors  are  assigned  in  the  admission  of  evidence,  and 
it  is  also  contended  that  there  was  an  abuse  of  discretion  in 
the  refusal  to  grant  a  new  trial  on  the  showing  made  by  the 
defendant  It  is  claimed  that  the  oourt  erred  in  admitting 
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the  testimony  of  William  Nicholson,  the  brother  of  the  de- 
ceased, relatrre  to  the  pass-book,  on  the  ground  that  it  was  not 

the  best  evidence.  It  was,  however,  shown  by  testimony  not 
subject  to  objection  that  the  pass-book  was  issued  by  cashier 
Murray  to  the  deceased,  Nicholson,  in  the  usual  course  of 
business,  and  that  the  contents  of  the  pasfr-book  were  in  Mur- 
ray's handwriting,  and  the  court  did  not  err  in  admitting 
the  pass-book  in  evidence,  because  its  genuineness  was  fully 
established,  and  was  one  of  the  kind  usually  issued  by  defend- 
ant bank  to  its  customers.  It  was  not  error  in  admitting  the 
testimony  of  J.  M.  Melendy,  former  attorney  of  said  Archi- 
bald Nicholson,  deceased.  His  testimony  was  not  in  reference 
to  privileged  communications  between  Nicholson  and  him- 
self, nor  his  advice  thereon.  It  is  also  claimed  that  the  court 
erred  in  admitting  the  deposition  of  A.  W.  Randall,  taken 
on  the  part  of  the  plaintiff,  as  to  certain  matters  stated  by 
him  in  said  deposition,  bat  substantially  the  same  matters 
were  stated  in  his  deposition  taken  on  the  part  of  defendant. 
In  this  deposition,  taken  on  the  part  of  defendant,  Randall 
says  that  he  recollects  the  formation  of  the  Randall  Banking 
Ck>mpany  in  1892,  and  "after  the  formation  of  that  com- 
pany they  accepted  certain  securities  of  me.  I  allowed  them 
to  accept  those  that  they  allowed  me  to  indorse  without  re- 
course. They  were  credited  to  me  upon  the  books  of  the 
company.  The  money  1  held  in  my  bail  king  business  was 
turned  oyer  to  the  company  to  my  credit  upon  their  books. 
Nothing  was  said  about  the  lialnlities  of  A.  W.  Randall.  The 
business  of  A.  W.  Randall  was  understood  to  be  transferred 

to  the  Randall  Banking  Company  There  was  a  distinct 

understanding  with  me  that  my  business  was  to  be  their 
business.  I  was  to  turn  over  my  business  to  the  new  bank — 
transfer  my  costomen  to  the  bank.  Had  this  understanding 
with  the  directors  of  the  Randall  Banking  Company.''  There 
are  some  other  objections  to  adniission  of  testimony,  merely 
stated  but  not  argued,  but  we  do  not  think  them  well  taken. 

The  main  contention  on  the  part  of  the  appellant  is  that 
die  witness  upon  whom  it  mostly  relied  at  the  trial  was  the 
former  cashier,  J.  8.  Murray,  and  that  when  he  was  placed 
upon  the  stand  by  the  defendant  he  refused  to  answer  ques- 
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tions  on  the  ground  that  his  answers  might  subject  him  to 
criminal  prosecution.  On  this  point  the  xecord  shows  the 
following: 

"Q.  Mr.  Murray,  I  will  ask  you  whether  Archibald  Nich- 
olson, on  or  about  the  eleventh  day  of  Februeuy,  1896,  de- 
posited with  the  Randall  Banking  Company  the  sum  of  four 
thousand  dollars?  A.  I  shall  have  to  decline  to  answer  the 
question. 

"Mr.  Wheeler.— Q.    Upon  what  ground?   A.   On  the 

ground  that  I  have  been  arrested  and  have  been  prosecuted 
on  account  of  matters  arising  out  of  my  connection  with  the 
Eandall  Banking  Company,  and  I  have  otherwise  been  sub- 
jected to  a  great  deal  of  annoyance,  and  under  the  advice  of 
counsel  I  decline  to  answer,  because  an  answer  to  the  ques* 
tion  might  possibly  subject  me  to  further  prosecution,  for 
the  reason  that  the  answer  to  the  question  might  possibly 
tend  to  criminate  me." 

Several  other  questions  in  the  same  line  were  asked  the 
witness,  and  he  declined  to  answer  them  for  the  same  reason. 
It  appears  from  the  witness'  statement  itself  that  the  answers 
which  he  might  make  to  the  questions  might  possibly  subject 
him  to  further  prosecution,  and  might  possibly  tend  to  crimi- 
nate him.  It  seems  that  he  himself  was  not  certain  upon  the 
pointy  and  the  court  was  not  called  upon  to  enforce  an  an- 
swer or  to  determine  whether  the  witness  was  justified  in  re- 
fusing to  answer,  nor  was  any  exception  whatever  taken.  It 
is  claimed  on  behalf  of  appellant  that  this  conduct  on  the 
part  of  witness  Murray  was  a  great  surprise  to  them  and  de- 
prived them  of  an  opportunity  to  present  their  case  to  the 
court,  and,  therefore,  it  was  an  abuse  of  discretion  on  the  part 
of  the  court  not  to  grant  a  new  trial  on  this  ground;  the 
record,  however,  shows  that  the  defendant  had  as  witnesses  in 
its  behalf  at  the  trial  Guy  L,  Roberts,  who  was  secretary  of 
the  Randall  Banking  Company,  and  succeeded  Murray  as 
cashier;  also  several  of  the  directors  of  the  said  defendant 
banking  company. 

If  Murray  were  to  testify,  as  claimed  by  appellant  hs 
would  on  another  trial,  that  Nicholson  did  not  make  the  de- 
posit of  the  four  thousand  dollars  in  defendant*s  bank,  for 
which  he  was  given  credit  as  staled,  it  would  not  follow  that 
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judgment  should  be  given  for  defendant.  It  appears  from 
the  testimony  tibat  the  business  of  Randall's  private  bank 
was  turned  over  to  the  defendant  bank,  and  the  directors  of 

said  defendant  bank  permitted  Murray,  as  cashier,  to  trans- 
fer accounts  from  Randall's  private  bank  and  render  state- 
ments thereon  showing  that  their  accounts  had  been  trans* 
ferred  to  the  Randall  Banking  Company.  Whether  they 
were  so  transferred  on  the  bool»  of  said  defendant  bank  or 
not,  such  customers,  including  Nicholson,  were  led  to  believe 
that  their  accounts  had  been  properly  transferred,  and  con- 
tinued to  deal  with  defendant  bank  accordingly.  As  stated 
in  Cairpy  v.  Dowdell,  115  Gal.  683,  in  a  similar  case:  "Under 
these  circumstances  it  is  not  necessary  to  determine  what 
power  the  cashier  had  merely  by  virtue  of  his  position  as 
cashier;  for  when  a  corporation,  by  a  long  course  of  ac- 
quiescence, holds  out  an  officer  or  agent  as  having  authority 
to  do  certain  things,  it  cannot  after  he  has  acted  repudiate 
his  acts."  This  rule  is  supported  by  many  authorities. 
(Morse  on  Banks  and  Banking,  3d  ed.,  sec.  171g,  and  cases 
there  cited;  Martin  v.  Webb,  110  U.  S.  7;  Merchants'  Nat. 
Bank  V.  State  Nat.  Bank,  10  Wall.  604;  Carey  v.  PhUadel- 
phia  etc.  Petroleum  Co.,  33  Gal,  694.) 

Under  the  circumstances  we  think  the  defendant  bank 
was  in  this  case  estopped  from  questioning  its  liability. 
^'Whenever  a  party  has;  by  his  own  declaration,  act,  or  omis- 
tdon,  intentionally  and  deliberately  led  another  to  believe  a 
particular  thing  true,  and  to  act  upon  such  belief,  he  cannot, 
in  any  litigation  arising  out  of  such  declaration,  act,  or  omis- 
flion,  be  permitted  to  falsify  if  (Code  Giv.  Proc,  sec.  1962, 
subd.  3.  To  the  same  effect  see  Scott  v.  Jackson,  89  Cal. 
258;  Dolbeer  v.  Livingston,  100  Cal.  617,  621;  Bigelow  on 
Estoppel,  4th  ed.,  445.) 

Judgment  and  order  affirmed. 

9 
» 

Gazoutte,  J.,  and  Harrison,  J.,  concurred.  > 
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[S.  F.  No.  1591.   Department  One. — November  24,  1900.] 

THOMAS  BiUE,  Respondent,  v.  WARREN  WATKINS 

et  al.,  Appellants. 

.Foreclosure  of  Mortgage — Appeal  by  Claimant  or  Interest  rjf 
Land — Notice — Failure  to  Serve  Mortgagor — Dismissal. — Upon 
appeal  by  the  claimants  of  an  undivided  interest  in  mortgaged  land, 
alleged  to  be  not  subject  to  the  mortgage,  from  a  decree  ad- 
judging tlie  mortgage  a  lien  thereupon  and  foreclosing  it  upon 
the  entire  premises,  and  providing  for  the  doeketing  of  a  judgment 
against  the  mortgage  for  uoj  defidem^,  the  moirtgagor  has  an  In* 
terest  adverse  to  the  appeUants,  which  would  be  injuriously  af* 
feeted  by  a  modification  or  reversal  of  the  Jndgmoit,  and  must  bo 
served  with  the  notice  of  appeal.  Upon  failure  to  serve  him  there* 
with,  the  appeal  must  be  dismissed  for  want  of  jurisdiction  to  en- 
tertain it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  Ck)unty.  G.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  G.  Weaver,  for  Appellants. 

S.  M.  Buck,  for  Respondent 

HARRISON,  J.— The  plcointiff  seeks  by  tin's  action  the 
foreclosure  of  a  mortgage  upon  certain  real  estate  executed 
by  Rose  Ann  Watkins.  The  appellants  herein  were  made 
parties  defendant  to  Uie  action,  under  the  allegation  that 
they  claimed  to  have  some  interest  in  the  land  described  in 
the  mortgage,  and  that  their  interests,  if  any  they  have,  are 
subject  to  the  lien  of  the  mortgage.  The  mortgagor  suffered 
default,  and  the  appellants  answered  the  complaint  admit- 
ting that  they  claimed  an  interest  in  the  land  described  in 
the  mortgage,  but  denying  that  the  same  was  subsequent  to 
or  subject  to  its  lien,  and  they  also  filed  a  cross-complaint 
.•netting  forth  their  claim  of  owner-hip  to  an  undivided  one- 
half  of  said  land,  and  asking  judgment  that  the  mortgage 
lien  of  the  plaintiff  be  decreed  to  be  a  lien  upon  only  an  un- 
divided half  of  said  land.  Upon  the  trial  the  court  made 
findings  of  fact  to  the  effect  that  the  mortgagor  was  the  sole 
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owner  of  the  land  at  the  date  of  the  mortgage,  and  that  the 
otiher  defendants  had  no  interest  therein.  Judgment  was 
thereupon  rendered  in  favor  of  the  plaintiff,  foreclosing  the 
lien  of  his  mortgage  as  prayed  for  by  him.  From  this  judg- 
ment the  defendants,  other  than  the  mortgagor,  have  ap- 
pealed. 

The  respondent  contends  that  the  appellants  are  not  en- 
titled to  be  heardi  and  that  their  appeal  must  be  dismissed 
for  the  reason  lhat  their  notice  of  appeal  was  not  served  upon 

the  mortgagor,  and  that,  as  she  would  be  injuriously  affected 
by  any  modification  or  reversal  of  the  judgment,  this  court  is 
without  jurisdiction  to  act  upon  the  appeal  without  her  pres- 
ence before  it  We  are  of  the  opinion  that  this  contention 
must  be  sustained. 

The  judgment  declares  that  the  amount  found  due  to  the 
plaintiff  from  the  mortgagor — three  thousand  three  hundred 
and  forty-one  dollars  and  fifty-one  cents — is  a  valid  lien 
upon  the  mortgaged  land,  and  directs  that  the  land  be  sold, 
and  that  the  proceeds  of  said  sale  be  implied  toward  the  pay- 
ment of  the  sums  so  found  due,  and  that  if  said  proceeds  are 
insufficient  to  pay  the  same,  judgment  for  the  deficiency 
siiall  be  docketed  against  the  mortgagor,  and  that  the  plain- 
tiff may  have  execution  therefor.  It  is  manifest,  therefore, 
that  if  the  contention  of  the  appellants  that  the  lien  of  the 
mortgage  should  be  limited  to  an  undivided  half  of  the  land 
should  prevail,  and  the  judgment  be  modified  accordingly, 
the  mortgagor  would  be  injuriously  affected  thereby.  By  the 
judgment,  as  it  now  stands,  the  proceeds  of  a  sale  of  the 
entire  land  are  to  be  applied  to  the  satisfaotion  of  the  mort- 
gage lien  before  a  judgment  for  any  deficiency  can  be  dock- 
eted against  her,  whereas,  if  the  appeal  therefrom  should  be 
sustained,  she  would  be  liable  for  whatever  deficiency  there 
might  be  after  applying  the  proceeds  of  a  sale  of  one-half  of 
the  land.  The  appellants  cannot  be  permitted  to  cast  this 
burden  upon  her  without  giving  her  an  opportunity  to  resist 
their  claim,  and  they,  therefore,  should  have  made  her  a 
party  to  the  appeal.  Not  having]:  done  so,  the  court  is  with- 
out jurisdiction  to  entertain  their  appeal.  (Harper  v.  Hit- 
dreth,  99  Cal.  265 ;  Pacific  Mut  Life  Ins.  Co.  v.  Fuher,  106 
Cal.  224;  Barnhart  v.  Edwards,  111  Cal.  428).  The  propo- 
sition of  the  appellants  that,  inasmuch  as  the  court  has  found 
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that  the  mortgagor  is  personally  liable,  for  the  full  amount 
due  to  the  plaintiff,  she  would  not  be  injuriously  affected  by 
such  modification  of  the  judgment^  is  unsound.  Her  per^ 
sonal  liability  cannot  be  enforced  until  after  a  sale  of  the 
mortgaged  land,  and  it  will  be  increased  by  the  difference 
between  the  proceeds  of  a  sale  of  the  whole  of  the  land  and 
a  sale  of  an  undivided  half  thereof.  Thexe  is  no  presumption 
that  the  land  will  sell  for  any  greater  sum  than  the  amount 
of  the  judgment  If  it  should  sell  for  tbe  amount  of  the 
plaintiflF's  lien  there  would  be  no  personal  liability  to  enforce, 
whereas  if  only  one-half  of  it  can  be  sold  her  persoual  lia- 
bility might  be  proportionately  increased. 
The  appeal  is  dismissed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  1685.   Department  One. — ^Noyember  28,  1900.] 

»AMUEL  Q.  MURPHY,  Appellant,     PACIFIC  BANK 

et  al.,  Respondents.  SAN  FRANCISCO  LAUNDRY 
ASSOCIATION  et  al.,  Intervenors. 

iwaoLVENT  Bank — Preference  or  Depositors  not  Stockholdkbs — 
Loan  to  Bank  by  Stockholders. — In  an  insolvent  bank  incor- 
porated under  the  act  of  April  11,  1862,  the  claims  of  depositors 
not  stockholdert  m  praferred  oinr  tlMna  of  depositing  stockholders, 
in  the  abeence  of  a  by-law  entitting  them  to  share  equally  with 
them.  But  if  the  atoddiolder  ia  not  a  depositor,  and  has  loaned 
the  money  to  the  bank,  he  is  entitled  to  ihare  equally  ia  the  as- 
sets with  other  creditors. 

in,— Construction  op  Act  of  1862 — "DEPoarroRS" — Ouuinart  Ckhtlfi- 
GATES  OF  Deposit — Loan  not  Represented. — In  the  act  of  1862, 
the  term  "depositors"  is  intended  to  include  not  only  those  who 
have  made  deposits  in  the  bank  subject  to  cheek,  but  also  the 
holders  ef  ordinaiy  eertiHeates  of  d^oilt,  not  subject  to  eheek, 
whieh  are  In  the  nature  of  »  receipt  for  a  deposit  eseeitled  hj  the 
bank,  redting  that  a  sum  apeeifled  has  been  deposited  in  the  bsnk 
by  ths  depositor  payable  to  himself  or  ordor,  upon  return  of  ths 
esvtifleats  proper^  indorsed.  Sueh  eertltotss^  though  wgotiahls 
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and  payable  Inunediatdy,  are  not  notes,  and  do  not  represent  a 

loan,  nor  bear  inteipst  not  stipulated,  but  represent  the  mooej 
depoeited  in  the  bank  to  be  retained  until  demanded. 

lO. — Ck>N8TITUTI0NALITY  OF  AOT  OF  1862— CLASSDIOATION  OF  DBFOBI- 

10B8.— The  act  of  18112  is  oonetitntional  and  valid,  and  Is  not  sub- 
ject to  the  objeetion  that  it  improperly  elassifles  the  depositors  ia 
a  bank,  and  subjects  individuals  of  the  elaas  who  are  stockholders 
to  special  burdens,  l^rom  which  other  depositors  are  exempt.  The 
stockholders  constitute  the  corporation,  and  are  entitled  to  share  ia 
the  profits  derived  from  deposits  made  by  those  not  stockholders, 
who  arc  merely  ercflitors  of  the  hank;  and  depositors  who  are 
<<1ock1io]i]i'rs  are  not  in  the  same  class  with  depositors  who  are 
not  stockholders. 

l9d — FiNDnro  OF  lK8UinoiB5T  ABSBra— Judombut  Upok  Stookhold- 
■B*8  CEBTiFiOATa— PB0V18I0N  FOB  Stat.— Itt  as  actiott  agaiut  tll» 
bank  by  the  assignee  of  a  certificate  of  deposit  issued  to  a  stodc- 
holder,  whwe  the  court  found  that  the  bank  was  insolvent,  and  that 
its  a«;spts  were  insufficient  to  pay  the  preferred  depositors  not 
stocklioM^rs.  in  rendering;  ind'jment  for  the  plai;  tilT.  sweh  prefer- 
ence could  not  be  secnrc  l  dtluTwisp  than  by  a  sUiy  of  the  judLnnent 
until  tlio  preferred  creditors  should  be  paid,  and  it  is  not  objection- 
able to  insert  such  provision  for  stay  in  the  judgment.  If  it 
amounts  to  a  perpetual  stay,  because  of  the  insufficiency  of  the  as- 
sets, plaintiff  is  not  injured  thereby. 

iDrf— Change  of  Loait  to  Ordi;7abt  Certificates — New  Deposit. — A. 
stockholder  who  had  made  a  loan  to  the  bank,  and  received  a  time- 
certificate,  payable  in  one  year,  bearing  interest,  and  after  its  ma- 
turity and  part  payment  had  surrendered  it  as  pnid.  and  then  re- 
ceived an  urdiuiiry  certificate  of  deposit  for  the  balance,  and  upon 
further  payment  received  arotlier  like  certificate,  wbicli  was  out- 
standing when  the  bank  became  insolvent,  cannot  then  be  con- 
sidered as  ft  Wilder  of  money  to  the  bank,  or  entitled  to  share  in 
its  assets  with  preferred  depositors  not  stockholders.  The  legal 
offeet  of  the  transactions  was  that  eaeh  ordinary  eertiileate  of 
deposit  issned  represented  ft  new  deposit  amde  at  its  data. 

Id. — Assignment  or  Cebtificate — Knowledoe  of  Insolvency  of  Bank 
— Assignee  not  Protected. — Where  the  certificate  of  deposit  held 
by  the  stockholder  when  the  bank  became  insolvent  was  assigned 
thereafter  to  the  plaintiff,  who  todc  the  assignment  with  knowl- 
a4g8  that  the  bank  was  In80lfsiit»  and  was  in  Uqnldation  under  the 
bank  oommlssioiMirs'  act,  it  being  admitted  that  the  assi^  ^ror  was  a 
ftoddiolder,  the  plaintiff  ia  not  protected,  and  Is  not  eatitled  tft 
•bare  equally  with  preferred  erediton  not  stockholders. 

bw — Pam'tTioif  OF    Defobitiho    Stookholdbb    Uiideb  Bt-law— 

Change  of  Bt-law— Revision. — Where  an  original  by-law  of  the 
bank  entitled  stockbol^lers,  who  were  depositors,  to  share  equally  in 
the  assets  with  other  depositors,  and  a  subsequent  revision  of 
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the  by-lawt  was  made,  in  whidi  that  by-law  was  omitted,  and  ths 
rerised  by-laws,  whan  adopted,  were  deokied  to  be  the  by-laws  of 
the  bank,  without  soggcstiOD  thst  the  new  by-laws  were  amenda* 
tory  of  the  former  by-laws,  such  original  by-laws  oeased  to.odst,  and 
did  not  thereafter  apply  to  the  protection  of  depositing  stock- 
holders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  flie 

City  and  County  of  San  Francisco.   J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Roger  Johnson,  and  A.  N.  Drown,  for  Appellant 

Sawyer  &  Burnett,  for  Pacific  Bank,  Respondent. 

H.  A.  Powell,  and  W.  A.  Dow,  for  Intervenors,  Respond- 
ents. 

VAN  DYKE,  J. — The  Pacific  Bank,  being  then  insolvent, 
closed  its  doors  on  June  23,  1893,  and  on  November  3,  1893, 
was  duly  declared  insolvent  in  a  proceeding  taken  under  sec- 
tion 11  of  the  bank  oommissionerB'  aot^  and  since  that  time 
has  been  in  liquidation,  and  at  the  time  this  action  was  oom« 
menced  had  paid  six  dividends  of  five  per  cent  each  on  the 
unsecured  claims  of  its  depositors  and  creditors,  exclusive  of 
creditors  who  were  stockholders,  and  it  was  then  expected 
that  future  dividends  amounting  to  ten  or  fifteen  per  cent 
would  be  paid. 

.  This  action  was  brought  in  July,  1896,  by  the  plaintiflF, 

alleging,  in  substance,  that  on  March  23,  1893,  the  defend- 
ant became  indebted  to  James  M.  McDonald  in  the  sum  of 
$73,928.10,  for  moneys  theretofore  loaned  to  it;  that  at  all 
said  times  said  McDonald  was  a  stockholder  in  said  bank; 
that  said  demand  was  unsecured;  that  it  was  payable  on 
demand ;  that  payment  of  dividends  and  of  the  debt  had  been 
demanded,  and  that  said  James  M.  McDonald  had  sold  and 
assigned  said  demand  to  the  plaintifi^. 

The  answer  of  defendant,  among  other  things,  alleged 
that  for  ten  yeaza  or  more  last  past  said  McDonald  was,  and 
stall  is,  a  stodcholder  in  said  bank,  owning  1,788  shares;  that 
said  bank  was  incorporated  under  the  act  of  April  11, 1862 ; 
that  section  10  of  said  act  (Stats.  1862,  p.  201)  provided  that 
the  capital  stock  and  assets  of  the  corporation  shall  be  a  se- 
(^urity  to  depositors  who  are  not  stockholders,  and  that  at  no 
time  did  the  by-laws  of  defendant  provide  that  the  same 
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security  should  extend  to  deposits  made  by  stockholders,  qq 
was  permitted  by  said  act,  and  denied  that  said  money  was 
loaned  to  the  bank  by  MoDonald,  and  alleged  that  it  was  a 
deposit  for  whiofa  a  certificate  of  deposit  was  issued. 

Plaintiff  demurred  to  the  answer,  the  demurrer  was  sus- 
tained, and  judgment  rendered  for  plaintiff.  Upon  appeal 
said  judgment  was  reversed,  with  directions  to  overrule  the 
demurrer.  (See  Mwrphy  v.  Pacific  Bank,  119  Gal.  334.)  The 
interveners  are  unsecured  creditois  who  are  entitled  to  shore 
in  the  dividends. 

The  complaint  in  intervention  and  the  answers  thereto  do 
not  change  the  issues  of  fact,  and  need  not  be  specially  no- 
ticed. Upon  the  trial  the  court  found  against  the  plaintiff, 
and  judgment  was  entered  against  him. 

This  appeal  is  by  the  plaintiff  from  a  portion  of  the  judg- 
ment, and  from  an  order  denying  his  motion  for  a  new  trial. 

The  controlling  question  of  fact  in  the  case  is  whether  the 
said  sum  of  $73,928.10  was  loaned  by  said  J.  M.  McDonald 

to  the  Pacific  Bank,  or  whether  it  was  a  deposit.  If  it  was  a 
loan  the  plaintiff  was  entitled  to  recover.  If  it  was  a  deposit 
he  was  not  entitled  to  share  in  the  dividends,  as  was  held 
upon  the  former  appeal,  unless  it  appeared  that  the  by-laws 
gave  to  depo6iU»8  who  were  stockholdets  the  same  right  to 
share  in  the  assets  as  was  given  depositora  who  were  not  stock- 
holders. 

J.  M.  McDonald,  plaintiff's  assignor,  testified,  in  substance, 
that  on  July  26,  1890,  he  had  to  his  credit  in  the  Pad! 
Bank  about  $55,000;  that  on  tiiaft  day  he  collected  an  out- 
standing loan  of  a  Jittle  over  $100,000,  and  deposited  it  in 
the  defendant  bank,  which  increased  his  balance  to  about 
$165,028.75.  That  on  the  next  day  R.  H.  McDonald,  who 
was  then  president  of  the  Pacific  Bank,  proposed  that  witness 
should  loan  $150,000  to  the  Pacific  Bank  for  a  year,  for 
which  he  said  the  bank  would  pay  six  per  cent  interest;  that 
he  agreed  to  do  so  and  drew  his  check  for  that  amount,  which 
check  was  put  in  evidence;  that  he  received  from  the  bank  as 
evidence  of  his  deposit  or  loan  an  instrument  of  which  the 
following  is  a  copy:    .  , 
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"Series  C,  No.  26,253.  Pacific  Bank.  Oldest  Charterod  Com- 
mercial Bank  on  the  Pacific  Coast. 

"San  Francisco,  July  20,  1890. 
"Captain  James  M.  McDonald  has  deposited  in  this  bank 
one  hundred  and  fifty  thousand  dollars  ($150,000)  in  gold 
coin,  payable  to  lumaelf  or  order  on  return  of  this  certificate 
properly  indorsed. 

"This  certificate  to  nin  for  one  vear  from  date  and  not  to 
mature  before,  and  to  bear  interest  at  the  rate  of  six  per  cent 
per  annunii  payable  monthly.  Not  subject  to  check. 

""(Signed)  FRANK  McDONALD, 

"Casluer. 

"R.  H.  McDonald, 

"President" 

The  latter  part,  commendng  with  "this  certificate  to  ran/' 
was  in  writing;  the  preceding  part  was  printed,  as  were  the 
words  "not  subject  to  check."  It  is  indorsed  "J.  M.  McDon- 
ald,'' and  stamped  with  the  canceling  stamp  of  the  bank, 
"Paid  February  25,  1893." 

Said  witness  further  testified  that  on  February  25, 1893,  he 
asked  for  and  received  $26,000,  and  sorrendered  the  forego- 
ing certificate,  and  received  from  the  bank  another  certificate 
for  $125,000,  of  which  the  following  is  a  copy: 

"Pacific  Bank.  Series  C,  No.  36,094.  Oldest  Chartered  Com- 
mercial Bank  on  the  Pacific  Coast. 

"San  Frandsoo,  Cel.,  February  25, 1893. 
"Capt.  James  M.  McDonald  has  deposited  in  this  bank  one 

hundred  and  twenty-five  thousand  dollars  ($125,000)  in 
gold  coin,  payable  to  himself  or  order  on  return  of  this  cer- 
tificate properly  indorsed.  Not  subject  to  check. 

"W.  S.  MORSE, 
"TeUer. 

"R.  H.  McDonald,  jr., 

"Cashier." 

Said  certificate  ia  also  indorsed  "J.  M.  McDonald,"  and  is 
stamped,  "Paid  March  23,  1893."  He  also  testified  that  on 
Mardi  23, 1893,  he  had  use  for  money  and  asked  for  and  re- 
ceived a  payment  of  $50,000  on  account,  and  the  bank  issued 
another  certificate  for  $75,000,  dated  on  that  day,  numbered 
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series  C,  No.  36,822,  and  in  the  same  fonn  as  tibe  last  preoed- 

ing  one.  Indorsed  upon  it,  however,  is  a  credit  of  $1,071.90. 
It  was  admitted  that  he  assigned  the  laat  certificate  to  the 
plaintiff  about  thirty  days  before  suit  was  commenced,  and 
that  plaintiff  knew  of  the  insolvency  of  the  bank,  and  that  it 
was  in  liquidation  at  and  before  said  demand  was  assigned  to 
him. 

Several  interrogatories  were  put  to  the  witness  by  counsel 
for  plaintiff  touching  the  question  of  interest  upon  the  last 
two  oertificatesy  to  which  counsel  for  defendant  objectedi  the 
objections  were  sustained  and  plaintiff  excepted.  These  are 
mentioned  in  a  general  way  by  appellant,  but  no  discussion 
of  them  is  attempted.  We  have  examined  them,  however, 
and  think  the  objections  were  properly  sustained. 

It  may  be  conceded,  for  the  purposes  of  this  opinion,  that 
the  original  transaction  on  July  26, 1890,  was  a  loan  to  the 
bank  by  J.  M.  McDonald.  The  certificate  executed  to  him 
by  the  bank  specified,  in  a  clause  added  to  the  ordinary  cer- 
tificate of  deposit,  that  it  should  run  for  a  year,  and  should 
not  mature  sooner,  and  should  bear  interest  at  six  per  cent 
payable  monthly.  On  February  25, 1893,  this  oertificate  was 
indorsed,  surrendered,  and  stamped  ''Paid."  On  the  same 
day  the  bank  paid  to  McDonald  $25,000  in  money  and  gave 
a  certificate  of  deposit  from  which  was  omitted  all  reference 
to  interest  or  to  any  specified  length  of  time  it  should  run. 
It  simply  recited  that  he  had  ^'deposited  in  this  bank" 
$125,000,  payable  upon  return  of  the  certificate  properly  in- 
dorsed. He  might  have  returned  in  ten  minutes  and  de- 
manded his  money.  The  legal  effect  of  the  transaction,  as 
shown  by  the  instruments,  was  that  upon  the  presentation  of 
the  first  certificate,  duly  indorsed,  the  bank  paid  McDonald 
$150,000,  and  that  he  deposited  in  the  bank  on  that  day 
$125,000.  These  remarks  apply  equally  to  the  payment  of 
the  second  certificate,  and  the  deposit  of  $75,000  evidenced 
by  the  third  certificate.  It  is  incredible  that  after  requiring 
a  special  certificate  for  the  loan  of  $150,000  he  should  con- 
tinue the  loan  of  $125,000,  part  of  said  first  named  sum, 
upon  an  ordinary  certificate  without  a  stipulation  for  inter- 
est, or  indorsing  the  payment  upon  the  original  certificate. 
Appellant  contends,  however,  that  a  certificate  of  deposit^ 

Digitized  by  Google 


648 


MuBPHT  V.  Pacific  Bank. 


[180  Gal. 


in  the  ordmaiy  f onn,  sach  as  the  aeoond  and  third  oertifi- 
cateB  above  aet  oat^  is  a  piomisaory  note,  and  asBomeB  that  it 
was  for  money  loaned,  and  therefore  bore  fnterot  at  the  rate 

of  seven  per  cent,  no  rate  being  specified.  The  improbability 
of  a  bank  paying  seven  per  cent  interest  on  demand  notes  is 
apparent.  But  appellant  expressly  admits  that  a  deposit  in  a 
oommereial  bank  does  not  bear  interest,  in  the  abeenoe  of  a 
stipulation  that  it  shall  bear  interest;  and  these  certificates 
upon  their  face  show  they  were  issued  by  ^e  oldest  char- 
tered commercial  bank  on  the  Pacific  coast." 

But  a  certificate  of  deposit  issued  by  a  bank  is  not  known 
as  a  promissory  note,  though  it  is  n^tiable^  is  for  a  sum 
certain,  payable  to  a  specified  person,  or  order,  and,  no  time 
of  payment  being  specified,  is  payable  immediately.  (Civ. 
Code,  sec.  3099.)  The  same  code,  however  (Civ.  Code,  sec. 
3095),  declares  ''there  are  six  classes  of  negotiable  instru- 
mentSy  namely:  1.  Bills  of  exchange;  2.  Promissory  notes; 
.  .  •  •  6.  Certificates  of  deposit";  thus  distinguishing  be- 
tween them  by  placing  them  in  separate  classes. 

It  is  sufficient  for  the  purposes  of  this  case  to  say  that  in 
the  lAisincss  world,  as  well  as  in  legislation  and  the  decisions 
of  the  courts,  certificates  of  deposit  are  understood  to  repre- 
sent money  left  with  a  bank  or  banker,  and  which  is  to  be  re- 
tained until  the  depositor  demands  it,  the  certificate  being  in 
the  nature  of  a  receipt  executed  by  the  bank  therefor,  in 
which  is  usually  recited,  as  in  the  certificate  under  considera- 
tion, the  fact  that  money  has  been  deposited  in  the  bank  by 
the  person  to  whom  the  certificate  is  issued;  and  we  therefore 
conclude  that  in  the  act  of  1802,  under  which  tiie  Pacific 
Bank  was  organized  and  existed,  that  the  term  "depositors" 
was  intended  to  include  such  deposits  as  well  as  those  made 
upon  open  account  and  subject  to  check,  and  that  such  cer- 
tificates do  not  imply  a  loan  in  the  ordinary  sense,  nor  create 
the  ordinary  relation  of  debtor  and  ereditor  evidenced  by  a 
promissory  note. 

Appelliuit  suggests  that  there  is  no  averment  or  finding 
that  he  had  any  notice  or  knowledge  that  McDonald,  his  as- 
signor, was  a  stockholder  at  the  time  said  certificate  was 
issued.  But  it  is  expressly  alleged  in  the  oomplaint  that  at 
all  of  said  times  MdDonald  was  a  stockholder  in  said  bank, 
and,  Hiat  aliegiiion  not  being  denied  by  the  answer,  no  find- 
ing was  required.  He  took  the  transfer  of  the  certificate  long 
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4if(er  the  failure  of  the  hank,  with  knowledge  that  its  insolv- 
ency had  been  adjudicated  and  that  it  was  in  liquidation 

under  the  statute  known  as  the  ''bank  commissioners'  act," 
and  to  avoid  the  force  and  effect  of  section  10  of  the  act  of 
1862,  under  which  the  bank  was  organized  and  existed,  he 
alleged  that  the  indebtedness  was  for  money  loaned.  If  the 
bank  were  solvent,  and  a  going  concern,  it  could  make  no 
difference  in  its  liability  whether  the  certificate  were  for 
money  loaned  or  for  money  deposited;  but  being  insolvent 
and  in  liquidation  it  is  required  to  prefer  such  creditors  as 
are,  under  the  law,  entitled  to  preference;  and,  even  if  that 
were  not  true,  the  intervenoxs  who  are  creditors  claiming  an 
interest  in  the  assets  as  such  can  properly  litigate  the  ques- 
tion of  priority. 

It  is  again  urged  that  the  defendant  is  not  a  saving9  bank. 
That  question  need  not  be  discussed.  It  was  held  upon  the 
former  appeal  that  ''the  Pacific  Bank,  under  the  act  of  1862, 
and  the  amendments  made  by  the  act  of  March  12, 1864,  was 
authoriztd  to  continue  business  as  a  savings  bank,  or  to  do  a 
commercial  business,  or  to  conduct  both  under  the  manage- 
ment of  the  same  board  of  directors.''  (See  Murphy  v.  Pacific 
Bank,  supra,) 

Appellant  further  contends  that  the  by-laws  do  provide 
that  the  capital  stock  and  assets  shall  be  a  security  to  all  de- 

positors  whether  stockholders  or  not. 

The  evidence  upon  this  point  is  to  the  effect  that  in  1867 
the  originai  by-laws  were  amended  whereby  the  capital  stock 
and  assets  were  made  a  security  "to  all  depositors,  both  stock* 
holders  and  nonstockholders";  that  in  1876  amended  by-laws 
were  adopted  containing  the  same  provision.  But  the  evi- 
dence shows  that  on  January  11,  1886,  the  annual  meeting 
of  the  stockholders  was  held,  and  adjourned  to  February  8th 
on  which  day  ''the  committee  on  revision  of  by-laws  re- 
ported," and  at  an  adjourned  meeting,  held  the  next  day, 
their  report  was  considered.  The  minutes  recite  that  "the 
proposed  new  by-laws  having  been  submitted  in  writing  and 

filed  with  the  secretary,  and  it  being  necessary  that  at  least 
one  month  should  elapse  before  the  same  can  be  adopted," 
the  meeting  was  on  motion  adjourned  until  March  11,  1886, 
on  which  day  by-laws  consisting  of  thirteen  articles  were 
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adopted,  "and  the  president  then  declared  that  more  than 
two-thiids  of  the  capital  stock  of  the  hank  having  TOted 
in  favor  of  the  amended  hy-lawa,  the  same  axe  hereby  de- 
clared to  be  the  by-laws  of  the  Pacific  Bank." 

These  by-laws  were  written  out  in  full  in  the  minutes  and 
attested  by  the  president  and  secretary,  and  contain  no  pro- 
vision making  the  capital  stock  or  assets  security  to  deposi- 
tors, whether  stockholders  or  not. 

Appellant  contends  that  the  provision  in  the  former  by- 
laws which  made  the  cai>ital  and  assets  a  security  to  all  de- 
positors, whether  stockholders  or  not,  not  being  mentioned  or 
referred  to  in  the  amended  by-laws,  was  continued  in  force. 

We  think  this  contention  cannot  be  sustained.  Upon  the 
face  of  the  minutes  of  these  meetings  of  the  stockholders  it 
appears  that  a  committee  wa.s  appointed  to  revise  the  by-laws ; 
that  "new  by-laws"  were  submitted  and  adopted  and  declared 
''to  be  the  by-laws  of  the  Pacific  Bank."  These  by-laws  ap- 
pear to  be  complete  and  fuU^  and  nowhere  in  the  by-laws 
so  adopted  is  there  any  suggestion  that  the  new  provisions  are 
amendatory  of  the  former  by-laws. 

Again,  it  is  contended  that  the  act  of  1862  is  unconstitu- 
tional. It  was  so  contended  upon  the  former  appeal,  upon 
certain  ^unds  then  urged,  and  it  was  held  to  be  not  un- 
constitutional.   (Murphy  v.  Pacific  Bank,  i<upra.) 

It  is  now  contended  that  the  said  provision  of  the  act  of 
1862  is  unconstitutional  for  the  reason  that  "it  selects  par- 
ticular individuals  from  a  class  and  subjects  them  to  peculiar 
rules  and  imposes  upon  them  special  hurdens  from  which 
others  in  the  same  class  are  exempt." 

But  said  provision  is  not  obnoxious  to  the  constitution  upon 
that  ground.  Depositors  who  are  stockholders  are  not  in  the 
same  class  with  depositors  who  are  not  stockholders.  The 
stockholdexs  constitute  the  corporation  and  share  in  the 
profits  to  be  derived  from  deposits  made  by  nonstockholders, 
while  the  latter  do  not.  They  are  purely  creditors  and  have 
no  other  relation  to  the  bank ;  while  the  stockholders  are  cred- 
itors as  to  their  deposits  and  as  members  of  the  corporation, 
and  throui^  it  are  debtors  to  the  nonstockholding  depositQiB, 
and  no  wrong  or  hardship  is  done  them  when  the  profits 
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lived  fVom  the  deposits  and  other  assets  of  the  corporation 

are  applied  first  to  the  payment  of  the  demands  of  those  who 
are  not  stockholders. 

Objeotion  is  also  taken  by  appellant  to  the  condusionB  of 
law  and  to  that  part  of  the  judgment  quoted  below. 

The  judgment  is  that  plaintiff  recover  from  the  Pacific 
Bank  the  sum  of  $73,928.10,  with  interest  from  June  23, 
1893 ;  ''that  said  sum  and  interest  shall  not  be  payable  until 
after  the  payment  in  full  of  all  indebtedness  due  by  the  de- 
fendant to  its  depositors  who  are  not  stockholders,  and  execu- 
tion is  stayed  upon  this  judgment  until  that  time;  and  it  is 
further  adjudged  that  said  plaintiff  do  not  recover  any  divi- 
dends on  said  sum  or  interest  thereon  until  after  payment  of 
all  indebtedness  due  by  defendant  to  its  depositon  who  are 
not  stockholders" ;  and  that  neither  party  recover  costs. 

We  see  no  valid  objection  to  the  portion  of  the  judgment 
appealed  from.  The  part  not  appealed  from  is  an  ordinary 
judgment  for  the  recovery  of  a  specified  sum  of  money,  being 

the  amount  remaining  unpaid  upon  the  certificate  of  deposit 
with  interest.  But  the  court  found  that  the  defendant  was 
and  is  insolvent  and  in  liquidation  under  a  judgment  in  the 
case  of  People  v.  Pacific  Bank,  entered  November  3,  1893, 
and  that  iti  assets  were  and  are  insufficient  to  pay  those  de- 
poeitoTB  who  were  not  stockholders,  and  that  they  were  en- 
titled to  be  first  paid.  This  preference  could  not  be  secured 
otherwise  than  by  stay  of  the  judgment  until  the  preferred 
creditors  should  be  paid.  No  objection  is  made  to  the  fact 
that  the  stay  is  made  part  of  the  judgment,  rather  than  by 
a  separate  order,  but  it  is  said  that  it  is  repugnant  to  the 
judgment  because  it  amounts  to  a  perpetual  stay.  Plaintiff 
had  a  just  demand  against  the  defendant  for  the  amount  of 
his  certificate,  and  the  court  could  not  say  that  he  was  not 
entitled  to  judgment,  but  could  and  did  say  that  he  was  not 
entitled  to  enforce  it  against  the  bank  until  the  preferred 
creditors  were  paid.  That  it  may  amount  to  a  perpetual  stay 
is  true,  but  if  it  does  it  will  be  because  the  assets  are  insuffi- 
cient to  pay  the  preferred  claims;  and,  if  so,  plaintiff  is  not 
injuied. 
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The  findings  are  justified  by  the  evidenoe,  sad  we  find  no 
error  that  would  justify  a  reversaL 
The  judgment  and  order  appealed  from  an  affirmed. 

HarrisoD^  J.,  and  Garoutte,  J.,  concurred. 


[8.  F.  No.  1420.  D^artment  One, — Nortmbw  28,  1900.1 

W.  J.  FIFIELD,  Appellant,  v.  SPRING  VALLEY  WATER 

WORKS,  Respondent 

RiFABiAir  Rights— ImvnonoN^DiTBSiON  of  Flood  Waters  bt 
Watbb  Company. — A  ripftrian  proprietor  is  not.  entitled  to  an  in- 
junction to  restrain  a  water  company  enimprod  in  supplyinj^  water 
for  public  use  from  divertinf]^  the  surplus  storm  or  flood  waters  of  a 
creek,  which  will  not  prevent  the  flowing  over  his  land  of  the  or- 
dinary waters  of  the  stream,  nor  in  any  way  damage  his  land  nor 
interfere  with  the  rights  appurtenant  tliereto. 

Appeal  from  a  ju(l,G:ment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  Morgan^  for  Appellant 

M.  B.  Kelloggi  for  Respondent 

VAN  DYKE,  J.— The  phtintiff  and  appellant  is  the  owner 
of  a  certain  tract  of  land  in  San  Mateo  county,  throu^ 

which  the  waters  of  San  Mateo  creek  flow  in  a  natural  chan- 
nel. The  defendant  is  a  corporation  conducting  and  carry- 
ing on  the  business  of  supplying  the  inhabitants  of  the  city 
and  coimty  of  San  Francisco  with  water.  It  Is  charged  in 
plaintiff's  complaint  that  defendant  is  engaged  in  construct- 
ing a  tunnel  above  plaintiff's  land,  with  the  intent  and  pur- 
pose of  diverting  through  said  tunnel,  when  completed,  the 
waters  of  said  creek  into  the  San  Andreas  reservoir,  thereby 
preventing  the  same  from  reaching  or  flowing  through  the 
land  of  the  plaintiff.  And  an  injunction  is  prayed  to  prevent 
the  defendant  from  so  diverting  the  waters  of  said  creek. 
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In  defendant's  answer  it  is  denied  that  said  defendant 
threatens,  or  ever  has  threatened,  or  intends  to  divert  the 
waten  of  said  creek  as  in  the  oomplaint  alleged,  but  avers 
thai  it  only  intends  to  divert  through  said  tunnel  the  storm 
or  flood  waters,  and  none  of  the  ordinary  flow  of  said  stream. 

The  court  finds  that  it  is  not  the  object  of  defendant  in  con- 
structing said  tunnel  to  divert  any  of  the  waters  of  said  creek 
into  said  San  Andreas  reservoir,  except  said  storm  or  flood 
waters,  or  waten  flowing  in  said  creek  during  times  of  extra 
high  water  or  freshets  in  said  stream,  nor  in  any  other  way, 
nor  to  any  other  extent,  to  prevent  the  waters  of  said  creek 
from  reaching  or  flowing  through  the  lands  of  the  plaintff. 
The  judgment  and  decree  entered  upon  the  findings  is,  after 
defining  storm  or  freshet  waters  to  be  such  waters  as  flow 
down  a  stream  during  and  after  a  rain  storm  and  which  are 
in  excess  of  the  ordinary  flow,  "that  the  defendant  is  hereby 
enjoined  and  restrained  from  diverting  or  in  any  way  re- 
straining, at  any  time  or  times,  the  ordinary  flow  of  water  in 
San  Mateo  creek  through  the  lands  of  plaintiff,  as  said  ordi- 
nary flow  is  above  described  and  defined ;  and  that  the  de- 
fendant be,  and  it  is  hereby,  permitted  imd  authorized,  by 
the  tiume  and  tunnel  mentioned  in  its  answer,  as  above  plain- 
tiff's said  land  or  otherwise,  to  take  and  divert  from  said  San 
Mateo  creek,  above  the  said  lands  of  plaintiff  in  the  complaint 
described,  the  storm  or  freshet  or  flood  waters  (as  above  de- 
scribed or  defined)  that  may  flow  in  or  into  said  San  Mateo 
creek  above  said  lands,  during  times  of  extraordinary  high 
water  or  freshet  in  said  creek  or  stream,  provided  that  de- 
fendant permits  at  all  times  all  the  ordinary  flow  of  said 
creek  to  go  down  to  plaintiff's  lands,  and  provided  that  de- 
fendant shall  make  such  diversion  so  as  not  at  any  time  to 
stop  or  divert  any  of  the  said  ordinary  flow  above  plaintiff 's 
said  lands,  and  provided  that  it  uses,  and  it  is  hereby  directed 
to  use  in  the  premises,  mechanical  means  capable  of  accom- 
plishing and  actually  accomplishing  sudi  results  as  afore- 
said, namely,  permitting  at  all  times  all  the  ordinary  flow  of 
said  San  Mateo  creek  to  go  down  to  said  plaintiff's  lands  de- 
scribed in  the  complaint,  and  so  constructed  as  not  at  any 
time  to  stop  or  divert  any  of  said  ordinary  flow  down  said 
creek  to  said  plaintiff's  said  lands." 
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The  respondent  contends  that  there  is  no  appeal  in  this 
case  from  the  judgment  in  question,  for  want  of  a  proper 
notice.  It  must  be  admitted  the  notice  is  unusual  in  form. 
The  law  requires  a  notice  to  state  that  the  ^peal  is  taken 
from  the  judgment  or  order  appealed  from,  ''or  some  specific 
part  thereof."  (Code  Civ.  Proc.,  sec  940.)  Here  the  notice 
reads  that  the  plaintiff  in  the  ahove^titled  action  appeals 
from  the  judgment  therein  given  in  favor  of  the  defendant  in 
said  actioDy  and  against  said  plaintiff,  ''and  from  the  whole  of 
said  judgment,  and  particularly  that  portion  of  said  judg- 
ment whereby  defendant  is  adjudged  entitled  to  divert  a 
portion  of  the  waters  of  San  Mateo  creek.''  But  the  judg- 
ment here  is  not  in  favor  of  the  defendant,  but  is  in  favor  of 
the  plaintiff,  and  he  is  awarded  his  co-^ts  in  the  action.  Plain- 
tiff can  hardly  be  presumed  to  have  intended  to  appeal  from 
a  judgment  in  his'favor;  but  from  a  literal  reading  of  the  no- 
tice, however,  it  might  bear  that  construction,  for  it  reads 
"and  from  the  whole  of  said  judgment,  and  particularly  that 
portion,"  etc.  However,  it  is  not  necessary  to  pa.^s  upon  this 
objection  to  the  notice  of  appeal,  for  the  case  must  be  dis- 
posed of  in  favor  of  the  respondent  upon  the  merits. 

The  court  finds  that  the  diversion  of  the  storm  or  fiood 
water  by  defendant  as  proposed  "will  not  damage  said  land 
in  any  way,  nor  in  any  way  interfere  with  plaintiff's  right  in 
the  premises,  or  with  the  rights  appurtenant  to  said  land." 
This  being  so — and  the  finding  upon  this  appeal  from  the 
judgment  must  be  taken  as  conclusive — the  plaintiff  is  not 
injured  and  cannot  be  damaged  by  the  diversion  of  storm  or 
flood  water,  hence  is  not  entitled  to  an  injunction  restraining 
the  diversion  of  such  storm  or  flood  water.  In  Modoc  Land 
etc.  Co.  V.  Booth,  102  Cal.  151,  the  court  say:  "It  seems  clear, 
however,  that  in  no  case  should  a  riparian  owner  be  per- 
mitted to  demand,  as  of  right,  the  intervention  of  a  court  of 
equity  to  restrain  all  persons  who  are  not  riparian  owners 
from  diverting  any  water  from  the  stream  at  points  above 
him,  simply  because  he  wishes  to  see  the  stream  flow  by  or 
through  his  land  undiminished  and  unobstructed.  In  other 
words,  a  riparian  owner  ought  not  to  be  permitted  to  invoke 
the  power  of  a  court  of  equity  to  restrain  the  diversion  of 
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water  above  him  by  a  nonriparian  owner,  when  the  amount 
diverted  would  not  be  used  by  him  and  would  cause  no  loss 
or  injuxy  to  him  or  his  land,  present  or  prospective,  but 
would  greatly  benefit  the  party  diverting  it.  If  this  be  no  so 

it  would  follow,  for  example,  that  an  owner  of  land  bordering 
on  the  Sacramento  river  in  Yolo  county  could  demand  an  in- 
junction restraining  the  diversion  of  any  water  from  that 
river  for  use  in  irrigating  noniipahan  lands  in  Glenn  or 
Colusa  county.  And  yet  no  one  probably  would  expect  such 
an  injunction,  if  asked  for,  to  be  granted — or,  if  granted,  to 
be  sustained." 

In  Edgar  v,  Stevenson,  70  Cal.  286,  it  was  held  that  a 
riparian  proprietor  who  has  appropriated  and  uses  all  the 
water  of  a  stream  crossing  his  land,  as  it  ordinarily  flows, 
cannot  restrain  the  diversion  during  times  of  extraordinary 

high  water  of  the  surplus  not  used  or  appropriated  by  him. 
(See,  also,  Heilbron  v.  '76  Land  etc.  Co.,  80  Cal.  189;  Black's 
Pomeroy  on  Water  Rights,  sec.  76.) 
Judgment  afi&rmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred* 


[S.  F.  No.  1726.  Department  One.— November  28,  1900.] 

FRANK  KIMMELL,  Respondent,  v.  MARGARET  SKEL- 

LY,  Appellant. 

Broker's  Commission — Sale  by  Owner — Validity  of  Contract — CoN- 
TiNi  ANCE  OF  EMPLOYMENT. — A  contract  between  the  owner  of  real 
estate  and  a  firm  of  brokers,  making  them  exclusive  agents  to  sell, 
and  agreeing  to  pay  them  a  specified  comniission  upon  any  sale  made 
bj  them,  or  by  anyone  else,  including  the  owner,  during  the  exis- 
tenee  of  the  eontract,  which  was  to  continue  for  thirty  days  and 
until  withdimwn  bj  the  owner  in  writing,  is  talid  and  binding 
upon  the  owner  aeeording  to  ita  terms.  In  the  event  of  a  sale  hj 
the  owner  after  the  thirty-day  period,  the  employment  not  haT- 
li|g  been  previously  withdrawn  in  writing,  he  is  liable  for  the 
agreed  eosnmission. 

Ip.— CoHWBDOrioir  of  Contbaot—Sau  wn  ▲  Withdrawal  in  Writ- 
nra.— The  eontraet  cannot  be  construed  to  alloir  that  a  sale  and 
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deed  by  the  owners  should  constitute  a  withdrawal  in  writing  pur- 
suant to  the  tprma  of  the  contract,  so  as  to  defeat  the  broker's 
coTnniission,  wliich  was  expressly  to  he  paid  in  tlie  rvent  of  such 
sale  before  the  withdrawal;  and  the  sale  cuuld  uut  cunatitute  a 
withdrawal  before  the  sala  wab  made. 

Id. — Consideration — Services  or  Bbokers — Fucdino  or  Pitbchaser. — 
The  considei  :it  ion  for  the  contract  of  the  owner  to  pay  a  oom« 
missii. n  upon  their  own  sale  durini^  the  existence  of  the  contract 
con'»i'*ted  of  the  agreed  services  of  the  brokers  in  attempting  to 
find  a  purchaser.  If  they  perff)rmed  such  services,  the  fact  that 
no  purchaser  was  found  by  them  cannot  defeat  the  contract,  which 
was  more  than  an  ordinary  broker's  oontraet.  The  parties  were 
at  liberty  to  make  the  compensation  of  the  broker  depend  upon 
any  lawful  condition  agreed  to  in  the  contract;  and  the  only  qiies- 
tioB  in  such  esaa  is  ac  to  what  the  contract  provides. 

Id. — Frai  i)  OB  Mistake — Neglect  of  Owner  to  Read  Contract — Re- 
liance Upon  Statements  of  Bbokers. — The  neglect  of  the  owner, 
who  had  the  ability  to  read  tha  contract  tnd  who  was  fnniislicd 
with  a  copy  thereof,  to  read  it  in  its  entirety  before  signing  it,  and 
her  reliance  upon  the  statements  of  the  brokers  as  to  its  contents, 
is  only  proof  of  negligence  upon  her  part,  and  cannot  entitle  her  to 
set  aside  the  contract  on  the  ground  of  fraud  or  mistake.  There 
was  no  special  relation  of  trust,  or  confidence  between  the  owner 
and  the  brokers;  and  she  was  not  entitled  to  rely  upon  their  state> 
ments  as  to  the  contents  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL  Edward  A.  Belcher,  Judg^. 

The  facts  are  stated  in  the  opinion  of  the  court. 

MuUany,  Grant  &  Gushing,  and  O.  K  Gushing,  for  Appel- 
lant 

The  plaintiffs  were  employed  as  brokers  to  sell  the  prop- 
erty, and  they  must  have  found  a  purchaser  ready  and  will- 
ing to  purchase  to  entitle  them  to  their  commission.  (Oon- 

zales  V.  Broad,  57  Cal.  224;  Middelton  v.  Findki,  25  Cal.  76; 
Phelps  V.  Prusch,  83  Cal.  G26;  Smith  v.  Schick,  93  Cal.  144; 
Gunn  V.  Bank  of  California,  99  Cal.  352 ;  Oullahan  v.  Bald- 
win, 100  Gal.  660;  Marlin  v.  Ede,  103  Gal.  161;  Qarbenno 
V.  Roberts,  109  Gal.  125;  Sibbald  v.  Bethlehem  Iran  Co.,  83 
N.  Y.  378,  883.*)  On  the  whole  <5ase,  it  appears  that  it  was 
the  iiiteiitiou  of  both  partieis  to  limit  the  contract  to  thirty 
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days.  The  eontraei  shall  be  construed  against  the  bxokeis, 
who  furnished  their  own  studiously  prepared  and  printed 

form.  {Berliner  v.  Travelers'  Ins.  Co,,  121  Cal.  45S,  466.2) 
And  it  being  subject  to  withdrawal  {Brovm  v.  Pforr,  38  Cal. 
550),  the  terms  "while  this  contract  is  in  force"  should  be  • 
limited  to  the  written  period  of  thirty  days  prescribed.  Un- 
der all  of  the  eireumstanoes,  the  defendant  should  not  be 
further  annoyed  or  subjected  to  any  loss  or  penalty,  by  reason 
of  the  claim  here  asserted,  which  depends  upon  a  clause  of 
the  contract  which  should  be  rejected  as  contrary  to  the  in- 
tention of  the  parties.  (Civ.  Code,  sees.  1640,  1661,  1653 ; 
Jackwn  v.  Puget  Sound  Lwnher  Co.,  123  Cal.  97, 100, 101 ; 
ard  V.  Yorba,  123  Cal.  447 ;  Learned  v.  McCoy,  4  Ind.  App. 
238.)  There  is  no  consideration  for  plaintiff's  claim,  no 
purchaser  having  been  found,  and  this  affirmatively  appears. 
(Civ.  Code,  sec.  1639;  Brickell  v.  Batehelder,  62  Cal.  639.) 
This  is  an  action  to  recover  a  penalty  from  defendant  for 
doing  the  lawful  act  of  trading  off  her  own  property,  after 
the  exclusive  agency  really  contracted  for  had  expired,  and 
duch  an  action  should  fail.   (3  Parsons  on  Contracts,  157.) 

Lent  &  Humphrey,  for  Respondent 

The  terms  of  the  contract  must  govern  this  case,  and  the 
finding  of  a  purchaser  is  not  essential  under  ita  terms.  (Crane 
V.  McCormick,  92  Cal.  176,  181,  182;  Maze  v.  Gordon,  96 
Cal.  61, 66, 67 ;  Rucker  v.  HaU,  105  Cal.  425, 426, 428.)  The 
defendant,  not  being  illiterate,  was  bound  to  know  the  con- 
tents of  the  instrument  she  signed,  and  was  not  entitled  to 
rely  upon  any  representation  as  to  its  contents.  (Hawkins 
V,  Hawkins,  50  Cal.  558 ;  Crane  v.  McCormick,  supra;  Comr 
misiioners  etc,  of  San  Jose  v.  Younger,  29  Cal.  172;  Finlay- 
son  V.  Fmiayson,  17  Or.  347*;  2  Kent's  Commentaries,  484; 
1  Storjr's  Equity  Jurisprudence,  sec  195  et  seq.;  8  Am.  & 
Eng.  Ency.  of  Law,  G43.) 

GAROUTTE,  J.— This  action  is  brought  by  the  assignee 
of  the  real  estate  firm  of  Hooker  &  Lent,  and  is  based  upon 

see  Am.  St.  B«p.  4a.  an  Am.  st  B«p.  sss. 
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a  broker's  contraet  entered  into  by  defendant  April  10, 1897. 
The  material  parts  of  this  contract  are  as  follows:  "For  and 
in  consideration  of  the  services  to  be  performed  by  Messrs. 
Hooker  &  Lent,  I  hereby  employ  them  as  my  sole  and  ex- 
clusive agents  to  sell  for  me  that  certain  real  property  

This  employment  and  authority  shall  continue  for  the  full 
period  of  thirty  days  from  the  date  hereof  and  thereafter  un- 
til withdrawn  by  me  in  writing;  and  I  agree  to  pay  to  said 
Hooker  &  Lent,  in  the  event  of  the  sale  of  said  real  property 
by  them  or  by  anyone  else,  including  myself,  while  this  con- 
tract is  in  force,  two  thousand  two  hundred  and  fifty  dollars 
as  and  for  their  compensation  hereunder."  Some  weeks  after 
the  expiration  of  the  thirty-day  period  specified  in  the  instru- 
ment, but  beforo  any  withdrawal  of  the  employment  of  the 
brokers  by  defendant  in  writing  had  been  made,  defendant 
sold  the  property.  This  action  was  then  brought  and  judg- 
ment recovered  for  the  sum  of  two  thousand  two  hundred  and 
fifty  dollars.  It  is  conceded  that  the  brokers  found  no  pur- 
chaser for  the  property,  but  the  evidence  shows  and  the  find- 
ings of  fact  aro  to  the  effect  that  they  spent  time  and  money  in 
an  attempt  to  find  a  purchaser. 

As  far  as  the  merits  of  this  litigation  aro  concerned,  it  is 
not  material  that  the  sale  made  by  defendant  took  place  after 
the  expiration  of  the  thirty-day  period  named  in  the  con- 
tract; for  the  contract  was  in  force  for  thirty  days,  and  there- 
after until  a  certain  written  notice  was  served  on  the  brokers 
revoking  it,  and  this  notice  had  not  been  served  when  the  sale 
was  made.  iV»r  this  reason  the  contract  was  in  full  force  and 
effect  at  that  time.  It  had  exactly  the  same  binding  effect 
upon  defendant  at  the  time  of  the  nale.  as  it  would  have  had 
if  the  sale  had  been  made  within  the  first  thirty  days  of  its 
life.  If  the  brokers  had  found  a  purchaser  at  any  time  prior 
to  the  sale  made  by  defendant,  then  deariy  they  would  have 
been  entitled  to  their  commission;  and  this  circumstance 
alone  shows  that  the  contract  was  in  full  force  and  effect 
when  the  sale  was  mfulc. 

It  is  suggested  by  appellant  that  the  sale  by  her  was  in 
effect  a  withdrawal  in  writing  of  the  employment  of  the 
brokers,  and  thereby  put  an  end  to  the  contract.  This  con- 
tract cannot  bear  that  construction.  A  sale  by  the  def  endant^ 
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followed  by  her  deed,  was  not  the  writing  oontemplated  by 
the  terms  of  the  instram^t.  This  is  doubly  apparent,  for  de- 

fendant  agreed  by  its  terms  to  pay  the  brokers  the  amount 
specified  if  she  herself  sold  the  property ;  again,  if  this  deed 
of  the  property  to  her  grantee  should  be  construed  as  a  with- 
drawal in  writing  of  the  employment  of  the  brokers,  it  cer- 
tainly could  not  be  construed  as  a  withdrawal  of  their  em- 
ployment before  the  sale  was  made. 

It  is  claimed  that  the  brokers^  contract  was  one  to  hnd  a 
purchaser,  and,  no  purchaser  having  been  found,  no  commis- 
sions were  earned,  and  that  for  this  reason  the  complaint 

does  not  state  a  cause  of  action.  The  contract  in  this  case  is 
not  the  ordinary  broker's  contract ;  it  is  more.  By  its  terms 
the  brokers  were  entitled  to  two  thousand  two  hundred  and 
fifty  dollars  if  during  the  life  of  the  instrument  they  found 
a  purchaser;  or  if  during  its  life  defendant  sold  the  property, 
they  were  likewise  entitled  to  the  same  amount.  Defendant 
having  sold  the  property  during  the  life  of  the  contract,  this 
last  provision  is  relied  upon  to  support  a  recovery,  and  justly 
so.  The  defendant  made  a  contrac  t  and  had  the  power  to 
make  it;  and  there  is  no  reason  why  she  should  be  allowed  to 
escape  from  its  binding  force,  unless  equitable  grounds  exist 
which  excuse  her.  The  parties  to  a  brokers'  contract  are  at 
liberty  to  make  the  coni])ensation  of  the  broker  depend  upon 
any  lawful  conditions  they  see  fit  to  place  therein.  The  sin- 
gle question  is.  What  does  the  contract  provide? 

It'is  insisted  that  there  is  no  consideration  to  support  the  ^ 

contnict,  but  with  this  contention  we  cannot  agree.  Defend- 
ant employed  the  brokers  to  find  a  purchaser  for  her  real  es- 
tate, and,  in  consideration  of  the  services  to  be  performed, 
she  agreed  to  pay  them  two  thousand  two  hundred  and  fifty 
dollars  when  they  found  a  purchaser.  She  also  further  agreed 
to  pay  them  the  same  amount  in  consideration  of  their  serv- 
ices  if  she  herself  sold  the  property.  The  consideration  for 
her  promise  to  pay  the  money  if  the  sale  was  made  by  her, 
was  the  performance  of  services  by  the  broken  in  seeking  a 
purchaser.  Their  compensation  for  these  services  was  the 
amount  of  money  made  payable  by  the  instrument,  and  pa/a- 
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ble  when  the  land  was.sold  by  her,  or  some  one  other  than  the 
brokers.  This  is  a  fair  reading  of  its  terms,  and  the  only  rea- 
sonable construction  which  can  be  given  it.  It  was  i)roven 
by  the  evidence,  and  found  as  a  fact  by  the  court,  that  serv- 
ices by  the  brokers  were  performed,  and  henoe  a  considerar 
tion  for  her  promise  was  established. 

The  authorities  in  this  state  hold  contracts  similar  to  the 
one  at  bar  legally  enforceable.  In  Crane  v,  McCormick,  92 
Cal.  176,  the  contract  provided:  '^And  in  consideration  of 
your  expenses  and  efforts  in  ottraoting  settlers  to  the  county, 
it  is  agreed  that  in  event  of  the  withdrawal  of  said  property 
from  sale,  or  in  event  of  sale  through  any  means  during  the 
continuance  of  this  power,  the  same  commission  will  thus  be 
paid  as  though  sale  had  been  made  by  you."  This  provision 
was  held  valid,  the  court  saying:  "Plaintiff's  right  of  action 
is  based  solely  upon  the  provision  of  the  contract  that  if  the 
defendants  withdrew  the  property  from  sale,  or  effected  a  sale 
in  any  manner  during  the  year,  the  same  commissions  would 
be  paid  as  if  the  sale  had  been  made  by  De  Jarnett  &  Crane. 
....  Defendants  agreed  for  a  valuable  consideration  to 
pay  the  commissions  if  a  sale  should  be  effected  in  any  way 
during  the  year;  their  agents,  acting  upon  the  agreement,  at 
their  own  expense,  caused  a  large  number  of  pamphlets  and 
circulars  to  be  printed  and  sent  to  various  parts  of  the  world, 
advertising  and  offering  for  sale  certain  tracts  of  land,  in- 
cluding the  land  described  in  the  contract.  A  real  estate 
agent's  right  of  recovery  depends  entirely  upon  his  contract 
with  the  owner  of  the  land."  In  Mtize  v.  Gordon,  96  Cal.  61, 
the  court  said:  "It  was  not  essential  to  make  out  plaintiff's 
case  that  he  should  have  found  a  purchaser.  By  the  terms  of 
the  employment  commissions  become  due  'in  the  event  of 
withdrawing  the  sale  of  said  property  during  the  time.'  The 
claim  to  compensation  under  this  provision  of  the  contract  is 
not,  as  respondent  suggests,  damages  for  a  breach  of  the  con- 
tract in  withdrawing  the  land  from  sale..  This  Hamilton 
had  a  right  to  do,  and  in  such  event  he  became  indebted  to 
plaintiff  for  his  commissions.''  The  same  question  arose  in 
Rucker  v.  Hall,  105  Cal.  426,  and  the  court  again  reiterated 
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the  rule  laid  down  in  the  two  oases  dted.  The  question  here 

presented  is  purely  one  of  construction  of  this  particular  con- 
tract, and  it  is  immaterial  what  may  be  the  judicial  construc- 
tion given  the  ordinary  broker's  contract.  The  brokers  here 
did  not  agree  to  find  a  purchaser,  but  being  employed  to  find 
one,  they  were  agents  of  defendant  to  that  end,  and  were 
legally  bound  to  use  their  time  and  labor  for  the  benefit  of 
their  principal ;  and  it  is  the  use  of  this  time  and  labor  which 
forms  the  consideration  to  support  her  promise  to  pay  them 
the  oompensation  mentioned  in  the  agreement. 

If  this  contract  had  provided  in  terms  that,  "in  considera- 
tion of  the  brokers'  efforts  to  secure  a  purchaser,  whether  or 
not  those  efforts  were  successful,  defendant  would  pay  the 
amount  agreed  upon  as  commissions  in  case  she  herself  sold 
the  property  during  the  life  of  the  contract/'  I  see  no  possi- 
ble legal  objection  to  the  validity  of  that  kind  of  a  provision 
and  in  substance  that  is  this  contract. 

There  is  some  claim  made  that  fraud  was  practiced  upon 
defendant  in  securing  her  signature  to  the  instrument.  But 
we  find  nothing  in  the  evidence  tending  to  show  either  fraud 
or  mistake.  It  may  be  conceded  that  she  signed  the  docu- 
ment without  reading  it  in  its  entirety,  or  it  may  be  conceded 
even  that  the  brokers  made  misstatements  to  her  regarding 
its  contents;  yet  these  things  are  not  sufficient  in  equity  to 
set  it  aside.  Defendant  could  read,  and  she  declares  that  she 
did  read  a  part  of  the  writing.  She  was  furnished  with  a 
copy  of  the  instrument  and  had  ample  time  to  examine  its 
contents  at  her  leisure.  No  special  relation  of  trust  or  con- 
fidence existed  between  her  and  the  brokers.  And  even  upon 
her  own  showing  all  that  can  be  said  is,  that  she  carelessly 
and  negligently  signed  the  contract  without  reading  it,  and 
relied  upon  the  statements  of  the  other  party  to  it  as  to  its 
contents,  and  that  party  was  one  upon  whom  she  had  no 
legal  right  to  rely. 

It  is  contended  that  some  of  the  findings  of  fact  are  not 
supported  by  the  evidence.  This  may  be  considered  to  be 
true  as  to  some  immaterial  findings.  But  as  to  those  find- 
ings  of  fact  necessary  to  maintain  the  jndgmeiit  we  hold  the 
evidence  sufficient  to  support  them* 
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For  the  foregoing  reasons  the  judgment  and  order  are  af* 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


tCrim.  No.  614.  In  Bank.— November  28,  1900.] 

THE  PEOPLE,  Respondent,  v.  OLIVER  EMERSON,  Ap- 
pellant. 

Criminal  Law — Homicide — Self-defense — Support  of  Verdict. — 
verdict  of  conviction  of  murder  in  the  first  degree  cannot  be  dis- 
turbed upon  appeal  by  reason  of  evidence  of  self-defense  and  of 
the  absence  of  a  deliberate  intent  to  lake  life,  where  the  evidence 
irtiidi  bears  against  the  defendant,  considered  by  itself  and  witb- 
cmt  regard  to  oonlUeting  vridmot  tar  tbe  defendant,  tcadt  to  enp- 
poit  the  ▼erdict 

IDw— Ihstruction  as  to  Self-defense — Fear  of  Present  Danger — Ap- 
pearances.— The  following  instruction  is  correct:  "A  bare  fear 
that  a  man's  life  or  limb  is  in  danger  is  not  sufficient  to  justify  a 
homicide,  but  in  order  to  justify  a  man  in  taking  the  life  of  another 
in  self-defense,  the  circumstances  must  be  sufficient  to  excite  the 
lean  of  a  reasonable  man,  and  tbe  party  killing  mmt  lunre  aeted 
under  the  influence  of  eneh  fears  alone.  The  danger  nnut  be  prei- 
ent,  apparent,  and  imminent,  and  the  killing  must  be  done  under 
a  well-grounded  belief  that  it  was  neoeesary  for  the  defendant  to 
Idll  the  deceased  at  that  time  to  save  hin»elf  from  great  bodily 
harm."  Such  instruction  is  not  inconsistent  with  correct  instruc- 
tions immediately  following  as  to  the  right  of  the  defendant  to 
act  upon  appearances,  whether  the  danger  was  real  or  only  iqppar- 
ent. 

Id.— EnmNOB  or  Aoxual  IUHei»— Doonon  or  Apfabbitt  Dahobl— 
Where  the  aafy  danger  pro?ed  in  the  case  is  an  aetnal  danger,  it  is 
not  important  to  impress  the  jury  with  the  doctrine  that  an  ap* 
parent  danger  may  be  such  as  to  justify  a  killing. 

Ilk— Pua  ov  HOT  Guiutt — JMs%kCBMBn  or  Rsoobd— AimauvGKiaenT 
or  OomvSB..— After  the  jury  is  impaneled  and  sworn  to  vry  a  pica 
of  "not  guilty,"  entered  upon  the  record,  as  the  plea  of  the  defend- 
ant, he  eannot  be  permitted  to  impeadi  the  nooid  by  proof  that 
the  plea  was  announced  by  his  counsel,  and  not  bj  himself.  If  he 
stood  mute,  the  entij  of  such  plea  was  proper. 
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lo. — Evidence— (  ALLTNO  of  Witness  to  Place  or  Death — CJontradio- 
TioN  BY  Witness — Rebuttal — Repetition  op  Testimony — Harm- 
less Ruling. — Where  the  prosecution  had  proved  in  chief  that  the 
son  of  the  deceased,  after  the  shooting,  called  a  witness  to  the  place 
where  his  father  lay  dead,  and  such  witness  testified  for  the  de- 
fendant that  he  was  called  by  the  son  before  the  shooting,  though 
it  may  have  been  a  technical  err<Nr  to  permit  a  witness  for  the 
pKMMcaiion  merely  to  repeat  in  fdmttal  Ids  testimony  ia  chief 
tliAt  the  calling  took  plaee  after  the  shooting,  the  ruling  permitting 
it  was  harmkis.  It  mm  material  to  tho  people's  ease  to  rebut  the 
evidence  of  toe  witaees  for  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu* 
olumne  County  and  from  an  order  denying  a  new  tiiaL  G. 
W.  Nicol,  Judge. 

The  facts  are  stated  m  the  opinion  of  the  court 

W.  S.  Barnes,  and  J.  B.  Ourtin,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 

Deputy  Attorney  General,  for  Bespondent 

BEATTY,  C.  J. — ^Appellant  was  convicted  of  murder  in 
the  first  degree  and  sentenced  to  death.  His  appeal  is  from 

the  judgment  and  from  an  order  denying  Im  motion  for  a 
new  trial. 

The  principal  ground  of  the  appeal  is  that  the  verdict  is 
contrary  to  law  and  the  evidence,  and  upon  this  point  counsel 
contend  that  all  the  evidence— that  introduced  hy  the  prose- 
cution no  less  than  the  evidence  of  the  defendant  himself — 
shows  clearly  and  without  conflict  that  the  killing  (which  is 
admitted)  was  done  in  necessary  self-defense,  or  at  least  un- 
der drcumstances  which  negative  the  existence  of  any  delih- 
erate  purpose  on  the  part  of  the  defendant  to  take  the  life  of 
the  person  slain.  Necessarily,  this  contention  as  to  the  ab- 
sence of  any  conflict  in  the  evidence  nmst  be  made  good  in 
order  to  sustain  the  appeal  upon  the  ground  stated;  for  if  the 
evidence  which  bears  against  the  defendant^  considered  by 
itself,  and  without  regard  to  conflicting  evidence,  is  sufficient 
to  support  the  verdict,  the  question  ceases  to  be  one  of  law — 
of  which  alone  this  court  has  jurisdiction — and  becomes  one 
of  fact  upon  which  the  dedsion  of  the  jury  and  the  trial 
oonzt  is  fbaal  and  conclusive. 
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The  circumstances  of  the  homicide,  as  detailed  by  the  wit- 
nesses for  the  prosecution^  were  sabstantiaily  as  follows :  The 
defendant  was  the  owner  of  a  ranch  which  he  had  leased  to 

Joseph  Rodgers,  reserving  to  himself  a  right  to  occupy,  for 
living  purposes,  a  certain  portion  of  the  premises  Rodgers, 
with  his  wife  and  eight  children — the  oldest  eighteen,  the 
youngest  four  years  of  age — entered  into  the  possession  of 
the  ranch  and  ranch-house  in  Decemher,  1898,  hut  defend- 
ant continued  to  occupy  one  bedroom  in  the  dwelling-house, 
and  a  room  in  an  outhouse  which  he  used  as  a  kitchen.  Very 
soon  after  this  joint  occupancy  of  the  premises  commenced, 
serious  differences  arose  between  the  defendant  and  Bodgezs 
and  his  family,  the  original  cause  of  which  seems  to  have 
been  a  dispute  as  to  the  right  of  defendant  to  retain  for  his 
own  use  the  bedroom  in  the  house.  What  the  merits  of  this 
quarrel  were  does  not  appear,  but  it  evidently  produced  a 
very  bitter  antagonism  between  the  parties,  and  had  eventu- 
ated in  a  suit  for  damages  commenced  by  Rodgers.  Things 
being  in  this  posture  on  the  morning  of  the  lllh  of  April, 
1899,  defendant  and  Rodgers  met  at  the  well  near  the  ranch- 
house.  At  an  earlier  hour  that  morning  the  defendant  had 
removed  the  rope  and  bucket  used  for  drawing  water  from 
the  well  for  the  purpose,  as  he  says,  of  mending  the  bucket, 
which  was  out  of  repair.  Leaving  the  well  in  that  condition 
he  had  gone  out  to  a  pasture  to  look  for  a  cow  that  he  was 
expectini]:  to  calve.  On  his  return  he  found  Rodgers  at  the 
well  engaged  in  tilting  another  rope  and  bucket  for  drawing 
water.  What  then  ensued  is  told  by  the  wife  and  three  chil- 
dren of  Rodgers,  who  were  in  the  house,  but  within  hearing, 
when  the  quarrel  commenced,  and  out  at  the  well  before  it 
reached  its  fatal  conclusion.   The  first  words  which  thev  dis- 

tinctly  heard  were  from  Rodgers,  who  said  to  defendant: 
"You  can't  get  any  more  water  out  of  this  well;  this  is  the 
second  well  you  have  kept  me  getting  water  from."  De- 
fendant said  he  would  get  water  whenever  he  wanted  it.  Rod- 
gers said :  "I  would  like  to  see  you  come  dnd  try  to  get  some 
now."  Defendant  said:  "I  don't  want  any  now;  I  will  get 
it  when  I  need  it."  At  this  point  Mrs.  Rodgers  interjected 
what  I  suppose  is  a  quotation  from  the  lease  in  regard  to 
"water  ri^te  and  privileges,"  to  which  defendant  replied: 
"Yes,  for  your  own  use."  Then  Rodgers  said  again :  "You 
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can't  get  any  water  here;  you  have  to  go  to  the  creek."  To 

which  defendant  responded  by  an  expression  at  once  con- 
temptuous and  unfit  to  be  made  in  the  presence  of  a  woman, 
whereupon  Mis.  Rodgers  again  interposed  with  the  remark: 
•  ''That  shows  how  you  were  raised.''  Defendant  then  said: 
"Where  was  you  raised?"  She  replied:  '1  was  well  raised." 
Defendant  repeated:  "Well,  where  were  you  raised?"  and 
she  again  replied:  "I  was  well  raised."  Then  he  said:  "T 
have  seen  you  before,"  and  she  demanded  to  know  "where." 
"Well,"  he  said,  "I  have  seen  you  before  you  ever  came  here." 
With  these  words  the  defendant  turned  to  leave,  carrying  a 
milk  bucket  in  one  hand  and  a  coil  of  rope  in  the  other — 
which  articles  he  had  held  in  his  hands  during  tlie  whole 
colloquy.  As  defendant  moved  away  from  the  scene  of  the 
quarrel  he  was  followed  and  apparently  overtaken  and  stop- 
ped by  Mn.  Bodgers,  who  demanded  again  and  again  to 
know  where  he  had  seen  her  before.  Turning  to  answer  her 
he  saw  before  him  not  only  Mrs.  Rodgers,  but  her  husband 
also,  who  held  in  his  hand  a  stone  as  large  lus  he  could  gnisp 
with  one  hand,  and  who,  in  advancing  upon  defendant,  said: 
"I  want  to  know  what  you  mean ;  I  want  to  know  where  you 
ever  saw  her  before?"  At  this  instant  defendant  drew  his 
pistol  and  commenced  firing.  His  first  bullet  passed  through 
Rodgers'  thigh,  who  immediately  dropped  the  stone  which 
he  carried  and  turned  to  run,  but  before  he  had  moved  per- 
ceptibly a  seoond  bullet  entered  his  head  two  inches  above  and 
and  one  inch  behind  the  left  ear,  producing  a  wound  which 
caused  almost  instant  death. 

This  account  of  the  circumstances  imniediatelv  surround- 
ing  the  killing  is  taken  from  the  testimony  of  Mrs.  Rodgers. 
It  is  corroborated  and  not  materially  varied  by  the  testimony 
of  three  of  her  children — aged  from  nine  to  seventeen  years 
— ^who  arrived  upon  the  scene  during  the  progress  of  the 
quarrel  between  defendant  and  deceased.  The  only  other 
material  testimony  for  the  prosecution  was  that  of  the  cor- 
oner and  autopsy  surgeon,  who  testified  to  the  cause  of  death, 
and  of  a  witness  who  testified  that  about  a  week  before  the 

homicide  he  heard  defendant  say  he  would  "put  Rodgers 
where  the  dogs  would  not  bark  at  him." 
The  only  evidence  for  the  defense  which  it  is  material  to 
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state  in  this  oonneotion  was  the  testimony  of  the  defendant 
himself.  He  recounted  the  quarrels  and  the  litigation  be- 
tween himself  and  Rodgers  growing  out  of  the  leasing  and 

joint  occupation  of  the  premises,  detailed  the  facts  from 
which  he  had  inferred  an  intention  on  the  part  of  Kodgers  to 
do  him  some  injury,  stated  that  he  had  been  warned  that 
it  was  necessary  to  be  prepared  to  defend  himself — that 
he  only  commenced  carrying  a  pistol  in  consequence  of  such 
warning,  and  only  shot  because  at  the  moment  he  believed 
his  life  to  be  in  danger  from  the  attack  of  Rodger-  with  the 
stone  which  he  held  in  his  hand.  He  gave  a  version  of  the 
quarrel  at  the  well  not  widely  different  from  that  of  Mrs. 
Rodgers  and  her  children,  but  somewhat  more  favorable  to 
himself.  In  particular,  he  denied  the  use  of  the  indecent  ex- 
pression attributed  to  him  by  Mrs.  Rodgers,  and  stated  that 
he  used  other  words  of  similar  sound,  bui  not  at  all  offensive. 

Upon  this  evidence  a  jury  has  found — and  the  finding  has 
been  approved  by  the  trial  judge— that  the  defendant  is 
guilty  of  murder  in  its  highest  grade,  and  that  he  deserves  to 
suffer  the  extreme  penalty  of  the  law.  We  are  a^ked  to  say, 
as  matter  of  law,  that  this  verdict  is  so  entirely  without  sup- 
port in  the  evidence  that  it  cannot  stand.  But  after  the  most 
careful  consideration  of  ibe  case  we  do  not  feel  ourselves 
justified  in  setting  aside  the  verdict  upon  this  ground.  Cer- 
tainly, the  showing  against  the  defendant  was  not  a  strong  one 
as  to  the  question  of  deliberation  such  as  characterizes  mur- 
der of  the  first  degree.  He  did  not  seek  or  provoke  the  quar- 
rel which  was  the  immediate  cause  of  the  killing.  He  did 
not  show  himself  at  all  aggressive  in  the  course  of  the  al- 
tercation, and  all  the  evidence  shows  tliat  he  had  turned  to 
leave  the  scene  of  the  trouble,  and  would  have  done  so  but 
for  the  conduct  of  Rodgers  and  his  wife  in  following  him  up 
and  angrily  demanding  to  know  where  he  had  seen  her  be- 
fore. All  ibis  is  inconsistent  with  an  intention  on  the  part 
of  the  defendant  to  seek  the  life  of  Rodgers  at  that  time,  and 
strongly  corroborates  his  claim  that  he  was  only  induced  to 
fire  by  the  belief  that  he  was  in  danger  of  fatal  or  serious 
injury  from  the  threatened  attack  of  Rodgers,  armed  as  he 
was  with  a  stone  which  in  the  hands  of  a  strong  and  deter- 
mined man  at  oioee  quarteis  is  always  a  dangmus  and  often 


Digitized  by  Google 


Nov.  1900.]  Pboplb  tr.  Emebson. 


567 


a  deadly  weapon.  But,  on  the  other  hand,  the  long-standing 
quarrel  and  bitter  hostility  of  the  parties,  the  preparation  for 
trouble  evidenced  by  the  constant  carrying  of  a  loaded  pistol, 
and  the  threats  to  put  Bodgers  "where  the  dogs  would  not 
bark  at  him,''  were  items  of  evidence  from  which  the  jurj' 
might  infer  a  premeditated  design  to  kill,  and  the  fact  that 
the  fatal  wound  was  inflicted  after  the  deceased  had  dropped 
his  weapon,  and  had  turned,  or  was  in  the  act  of  turning  to 
run,  was  evidence  which  certainly  tended  to  show  that  de- 
fendant was  not  acting  solely  with  a  view  of  defending  him- 
self from  death  or  serious  bodily  injury. 

True,  none  of  these  circumstances  is  at  all  conclusive,  nor 
are  all  together.  Judging  by  so  much  as  is  disclosed  by  this 
record,  the  quarrel  between  the  parties  was  not  exclusively 
of  defendant's  seeking,  nor  was  he  i)articularly  active  in  pro- 
moting it.  On  the  contrary,  the  deceased  seems  to  have 
been  the  aggressor.  The  act  of  defendant  in  arming  himself 
may  well  have  been  prompted,  as  he  claims  it  was,  solely  by 
fear  of  violence,  of  which  he  had  been  warned.  His  threat 
to  put  Rodgers  "where  the  dogs  would  not  bark  at  him"  may 
have  been  idle  and  meaningless.  His  second  and  fatal  shot, 
fired  after  Bodgers  had  dropped  his  weapon  and  turned  to 
run,  may  have  been  caused  by  a  failure  to  observe  under  the 
excitement  of  the  moment  that  his  adversary  was  endeavor- 
ing to  avoid  further  conflict.  But  all  these  matters  and  their 
full  significance  were  for  the  jury  to  weigh  and  determine, 
and  their  verdict,  having  substantial  evidence  to  support  it, 
cannot  be  disturbed  unless  it  is  vitiated  by  some  erroneous 
ruling  of  the  court 

That  the  trial  court  did  err  in  its  rulings,  and  particularly 
in  its  charge  to  the  jury,  is  the  second  ground  of  the  appeal. 
The  appellant  claims  that  the  instructions  given  were  con- 
tradictorj^  upon  a  material  point,  and  that  the  court  neglected 
to  give  other  instnictions,  which  it  was  its  duty  to  give,  and 
by  the  omission  of  which  he  was  seriously  prejudiced.  The 
particular  matter  to  which  he  calls  attention  in  this  connec- 
tion is  the  use  of  the  following  language  by  the  court  in 
charging  upon  the  law  of  self-defense:  'The  danger  must 
be  present,  apparent,  and  imminent,  and  the  killing  must  be 
done  under  the  well-founded  belief  that  it  was  necessary  for 
the  defendant  to  kill  the  deceased  at  that  time  to  save  him- 
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self  from  great  bodily  harm."  It  is  contended  that  this  part 
of  the  charge  is  in  conflict  with  other  instructions  which 
properly  state  that  the  danger  need  not  be  actual  if  there  is 
such  an  appearance  of  danger  as  to  induce  a  reasonable  man 
to  believe  in  its  actual  presence.  But,  though  the  language 
quoted,  considered  by  itself,  may  imply  that  the  danger  must 
be  actual,  and  that  a  merely  apparent  danger  will  not  justify 
a  killing  upon  the  ground  of  self-defense,  yet  when  it  is  read 
with  its  context  as  it  was  given  it  will  bear  no  such  ooDstmc- 
tion.  The  entire  charge  upon  this  point  reads  as  follows :  "A 
bare  fear  that  a  man's  life  or  limb  is  in  danger  is  not  suffi- 
cient to  justify  a  homicide,  but  in  order  to  justify  a  man  in 
taking  the  hfe  of  another  in  self-defense  the  circumstances 
must  be  sufficient  to  excite  the  fears  of  a  reasonable  man,  and 
the  party  killing  must  have  acted  under  the  influence  of  such 
fears  alone.  The  danger  must  be  present,  apparent,  and  im- 
minent, and  the  killing  must  be  done  under  a  well-founded 
belief  that  it  was  necessary  for  the  defendant  to  kill  the  de- 
ceased at  that  time,  to  save  himself  from  great  bodily  harm. 
If  the  defendant  believed  himself  to  be  threatened  with  dan- 
ger, he  was  justified  in  determining  from  appearances  and 
the  actual  state  of  things  surrounding  him  as  to  the  neces- 
sity of  resorting  to  self-defense,  and  if  he  acted  from  reason- 
able and  honest  convictions  he  cannot  be  held  criminally 
responsible  for  a  mistake  in  the  actual  extent  of  the  danger, 
when  other  judicious  men  would  have  been  alike  mistaken. 
In  measuring  the  danger  to  himself  the  defendant  was  en- 
titled to  act  upon  appearances,  and  if  the  appearances  were 
such  as  to  induce  in  him  a  reasonable  and  well-grounded  be- 
lief that  he  was  actually  in  danger  of  losing  his  life  or  suf- 
fering great  bodily  harm,  he  was  justified  in  defending  him- 
self, whether  the  danuer  was  real  or  only  apparent." 

This  is  a  correct  and  very  clear  statement  of  the  law,  and  it 
is  further  emphasized  by  several  special  instructions  to  the 
same  effect,  given  at  the  request  of  the  defendant.  And, 
moreover,  this  was  not  a  case  in  which  it  was  important  to 
impress  upon  the  jury  the  legal  doctrine  that  an  apparent 
danger  is  sufiieient  to  justify  a  killine;.  That  doctrine  is  ma- 
terial and  important  only  in  those  cases — frequently  occur- 
ring— where  it  turns  out  that  a  danger  apparently  imminent 
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at  the  time  of  the  Idllmg  was  in  leality  nonexistent — as  in 
Uie  case  of  an  assault  with  an  unloaded  gtin.  In  this  case, 

the  danger,  if  there  was  danger  to  the  defendant,  was  as  ap- 
parent to  the  jury  as  it  was  to  him.  What  he  saw  was  proven 
to  them,  and  whatever  he  had  to  apprehend  they  could  see 
was  an  actual  danger.  The  court  did  not  err  in  this  matter. 

It  is  next  objected  that  the  court  omitted  to  give  instruc- 
tions on  certain  material  points.  We  cannot  see  -that  any  of 
these  points  required  further  elucidation  than  they  received 
in  the  general  charge  of  the  court,  and  some  of  them  were 
wholly  immaterial.  No  such  instruction  as  the  tenth  instruc- 
tion in  People  v,  Buehton,  80  Gal.  162,  was  given,  and,  there- 
fore, no  qualification  or  explanation  of  it  was  called  for. 

There  is  nothing  in  the  point  that  the  court  erred  in  pro- 
ceeding to  try  the  case  before  issue  joined.  The  record  shows 
that  the  defendant  entered  a  plea  of  not  guilty  at  the  time  of 
his  arraignment.  An  attempt  was  made,  after  the  jury  had 
been  impaneled  and  sworn,  to  impeach  the  record  by  proving 
that  in  fact  the  plea  of  defendant  had  been  announced  by 
his  counsel,  and  not  by  himself.  It  was  in  his  presence,  how- 
ever, and  was  the  plea  which  would  have  been  entered  under 
the  direction  of  the  court  if  the  defendant  had  stood  mute. 
If,  when  called  upon  to  plead,  he  did  not  make  the  plea  an- 
nounced by  his  counsel,  he  did  stand  mute,  and  the  plea  of 
not  guilty  was  properly  entered.  If  it  had  been  a  plea  of 
guilty,  there  might  have  been  a  more  serious  question  about 
it  As  it  was,  the  court  very  properly  refused  to  hear  any 
testimony  to  impeach  the  record. 

Finally,  it  is  contended  that  it  was  error  to  allow  Elmer 
Hill  to  testify  in  rebuttal  that  Guy  Rodgers  called  Woods  to 
the  scene  of  the  homicide  after  the  shooting.  Both  Hill  and 
Guy  Rodgers  had  testified  to  the  same  thing  in  chief.  For  the 
defense  Woods  testified  that  the  had  been  called  in  by  Guy 
Rodgers  before  the  shooting.  It  may  have  been  a  technical 
error  to  allow  in  rebuttal  proof  of  the  same  fact  that  had  been 
made  a  part  of  the  case  in  chief,  but  it  could  have  done  no 
harm  to  allow  one  of  the  witnesses  merely  to  repeat  what  ho 
had  said  before.  It  is  further  objected  to  this  testimony  that 
it  was  incompetent  to  prove  a  declaration  made  by  Guy 
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T^odgers  not  in  the  presence  of  the  defendant.  The  so-called 
deolaration  of  Guy  Bodgen  was  his  calUDg  to  Woods  to  come 
to  the  place  whexe  his  f  i^er  lay  dead.  Thb  calling  was  itself 
the  fact  to  be  proyen;  and  if,  as  contended,  it  was  highly 

material  to  defendant's  case  to  show  that  it  occurred  before 
the  shooting,  it  was  necessarily  material  to  the  people's  case 
to  rebut  evidence  to  that  effect 

We  find  no  error  in  the  case.  The  judgment  and  order  of 
the  superior  court  are  affirmed,  and  the  cause  remanded  for 
further  proceedings  upon  the  judgment. 

Van  Dyke,  J.,  Harrison,  J.,  MoFarland,  J.,  Temple,  J., 
and  GarouttCi  J.,  concurred. 


IS*  F.  No.  1622.   Department  One. — Noyember  30,  1900.] 

In  le  OORRAUTOS  0(M)PERATIVB  DRYING  AND 

CANNING  COMPANY,  an  Insolvent  DebUnr. 

Inbolvenct — Petition  by  Assignee  to  Sill  Estate — ^Tztue  of  As 
siGNEE. — By  an  adjudication  in  insolvency  the  property  passes  from 
tlio  insolvent  debtor,  and  comes  under  tue  control  of  the  court;  and 
a  petition  for  the  sale  of  the  estate  of  the  insolvent,  which  alleges 
that  the  petlticmer  it  Ibe  duly  appointed,  quaUfled,  aod  acting  aa- 
■ignee  of  the  estate  of  the  inedvent,  and  ae  iaeh  anignee  has  taken 
possession  of  all  the  estate  described  in  the  petition,  sdiednle^  sad 
inveniory  of  tne  insolTcnt»  is  not  oDjectionsblo  for  not  alleging 
spedflcally  that  the  property  of  the  insolTOt  has  be«  assigned  to 
the  petitioner. 

Cd. — ^IlBSOBipnoN  oiP  PnsoNAi.  Pbopebtt  in  Petition — ^Refbkhob  lo 
SOBKDULB  AND  Intentort. —  A  petition  by  the  assignee  for  an  order 
to  sell  the  property  of  the  insolvent  need  not  describe  the  per- 
sonal property  in  detail;  but  it  is  sufficient  to  refer  to  the  schedule 
and  inventory  on  file. 

Id. — Reqi  ihement  of  Sale — Showing  of  Necessitt. — The  insolvent  law 
is  distinct  from  the  probate  law  in  requiring  that  all  of  the  prop- 
erty of  the  insolvent  shall  be  sold  and  converted  into  money;  anJ, 
in  case  of  a  petition  for  an  order  to  sell  the  proper^  of  the  in* 
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Bolvenc  at  public  sale,  as  distixiguished  from  a  private  sale,  no  He* 
cessity  need  be  shown  to  justify  aa  order  ol  tale  thereof. 

Id.— PuBuo  Salbb— Dmonom  sr  Oomo— Sau  bt  Mams— Konci. 
The  only  requirement  of  th*  imolToit  Inw  in  referenoe  to  public 
■ales  of  the  estate  of  the  iaaolvent  ia  that  raeh  salea  shall  be 
made  "aa  ordered  by  the  court";  and  the  oourt  has  power  to  direct 
that  the  property  shall  be  sold  together  and  not  separately,  and 
to  direct  in  what  paper  and  for  what  period  notioe  of  the  sale  shall 
be  published. 

In.— JuuBDicnoK  ov  Jvdqb  Pboudhto  nr  Ahoxheb  Oounrr— Bibuicp- 
TiOK.— A  judge  ol  the  superior  court  ol  one  county  presiding  in 
another  county  upon  proper  request,  Itas  jurisdiction  to  make  an 
order  for  the  sale  of  the  property  of  an  insolvent  debtor,  in  such 
other  county,  and  in  the  absence  of  a  showing  to  the  contrary,  it 
must  be  presumed  that  he  was  requested  to  preside,  either  by  the 
judge  of  the  superior  court  of  such  county  or  by  the  governor  in 
accordance  with  section  8  of  article  VI  of  the  constitution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cms  County  for  the  sale  of  the  property  of  an  inaolvent 
debtor.  Qeorge  H,  Bahxs^  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  B.  Younger,  for  Appellant 

Albert  Dickerman,  for  Bespondent 

VAN  DYKE,  J. — ^F.  A.  Hihn  Company,  a  corporation, 
and  a  creditor  of  said  insolvent  corporation,  appeals  from  the 

order  of  sale  of  the  property  of  said  insolvent  debtor. 

The  first  objection  on  the  part  of  the  appellant  is  that  the 
petition  of  the  assignee  for  the  sale  is  not  sufficient;  that  it 
does  not  allege  that  the  property  of  the  insolvent  has  been  as- 
signed to  the  petitioner;  that  it  does  not  show  a  necessity  for 
the  sale  of  the  property;  and  that  the  descrption  of  the  prop- 
erty is  insufficient. 

The  petition  states  that  the  petitioner  is  the  duly  ap- 
pointed, qualified,  and  acting  assignee  of  the  estate  of  the  in- 
solvent corporation;  that  as  such  assignee  he  has  taken  pos- 
session of  all  the  estate  described  in  the  petition,  schedule, 
and  inventory  of  said  insolvent:  that  in  order  to  pay  the 
debts  of  said  insolvent  it  is  necessary  to  sell  all  of  its  estate 
vested  in  the  petitioner  as  such  assignee;  that  all  of  the  per- 
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sonal  property  belonging  to  said  ortate,  ezoepi  a  delyt  of  five 
dollars  due  to  said  insolvent  debtor  from  Peter  0.  Brown,  is 

set  out  in  full  in  the  schedule  and  inventor^'  attached  to  his 
petition  on  file  in  this  court  in  said  matter,  and  a  full  descrip- 
tion of  the  real  property  of  the  iiiaolvent  asked  to  be  sold  is 
set  out  in  the  petition.  It  was  not  neoeasaiy  to  describe  the 
personal  property  in  detail.  It  was  sufficient  to  refer  to  the 
schedule  and  inventory  on  file.  By  the  adjudication  in  in- 
solvency the  property  of  the  insolvent  passed  from  the  in- 
solvent and  comes  under  the  control  of  the  court.  (Rued  v. 
Cooper,  109  Gal.  682.)  With  the  petition  and  this  schedule 
and  inventory  before  it^  the  court  had  everything  belonging 
to  the  estate  before  it.  The  insolvent  law  requires  the  as- 
signee to  convert  the  estate,  real  and  personal,  into  money  as 
speedily  as  possible,  and  ''from  time  to  time  sell  at  pubUc 
auction  all  the  estate,  real  and  personal,  vested  in  him  as  such 
assignee,  and  which  shall  come  to  his  possession,  and  as  or- 
dered by  the  court.'*  (Insolvent  Law  of  March  26,  1895. 
sees.  25,  29;  Stats.  1895,  p.  131.)  The  provisions  of  law  for 
the  sale  of  property  of  an  insolvent  debtor  are  entirely  difTer- 
ent  from  thoee  in  reference  to  the  sale  of  property  belonging 
to  the  estate  of  a  deceased  person,  or  of  a  ward,  and  upon 
foreclosure  or  execution  sales.  In  the  case  of  an  insolvent 
debtor,  in  the  nature  of  things,  and  as  required  by  the  express 
provisions  of  the  law,  all  property  and  effects  must  be  sold 
and  converted  into  money  in  order  to  pay  the  creditors  of 
such  insolvent,  whereas,  in  the  case  of  a  probate  estate  or 
guardianphip,  only  sufficient  property  to  pay  the  debts  and 
expenses  can  be  sold.  So,  also,  in  reference  to  foreclosure  and 
execution  sales,  only  suiiicient  property  should  be  sold  to  sat- 
isfy the  judgment  or  decree;  the  authorities  cited  by  appel- 
lant are  mostly  in  reference  to  sales  of  this  latter  class,  and 
have  no  application  to  the  case  of  an  insolvent  estate.  It  is 
only  where  an  application  is  made  to  sell  at  private  sale  that 
it  is  necessary  to  set  forth  in  the  petition  the  necessity  for 
such  sale.  (Insolvent  Law,  sec.  29.)  The  petition  in  this 
case  was  sufficient. 

Appellant  also  objects  to  the  order  of  sale  for  the  reason 
that  the  property  was  ordered  to  be  sold  together,  and  not 
separately,  and  that  the  order  directed  what  paper  the  notice 
of  sale  should  be  published  in,  and  for  ten  days  only.  The 
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only  requirement  of  the  insolvent  law  in  reference  to  public 
sales  is  that  such  sales  shall  he  made  ''as  ordered  by  the 
court"  The  q^edal  directions  referred  to  by  appellant  are 
in  the  case  of  private  sales  and  the  sale  of  perishable  prop* 
erty.  (See  Insolvent  Law,  sees.  25,  29,  30.)  There  is  noth- 
ing in  the  contention  of  the  appellant  that  the  judge  pur- 
porting to  make  the  order  was  without  jurisdiction  in  the 
premises.  It  appears  that  the  order  of  sale  was  made  and 
signed  by  George  H.  Bahrs,  one  of  the  judges  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  at  the  time 
sitting  in  the  place  of  Lucas  F.  Smith,  judge  of  the  superior 
court  of  Santa  Cruz  county,  in  which  county  the  proceedings 
were  pending.  It  is  said  by  appellant  that  this  court  must 
take  notice  that  there  is  but  one  judge  of  the  superior  court 
of  Santa  Cruz  county,  and  that  Jud,^o  Rahrs  is  not  judge  of 
said  court.  But  this  court  must  also  take  notice  that  ''a  judge 
of  any  superior  court  may  hold  a  superior  court  in  any 
countyi  at  the  request  of  the  judge  of  the  superior  court  there- 
of, and  upon  the  request  of  the  governor  it  shall  be  his  duty 
so  to  do."  (Const.,  art  VI,  sec.  8.)  Nothing  appearing  to 
the  contrary,  the  court  must  ako  presume  that  this  provision 
of  the  fundamental  law  was  complied  with,  and  that  Judge 
Bahrs  was  legally  holding  court  in  Santa  Gnu  county  at  the 
time  the  order,  waa  made. 
Order  affirmed. 

Garoutte^  J.i  and  Harrison,  J.,  concurred. 
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CL.  A.  No.  807.  Department  Two.— Nowmbcr  M»  1900.] 

GERRY  TOWLE,  Respondent,  v.  THOMAS  M.  MATH- 

£US  et  aL,  Appellants. 

Auuv— Un  or  VmncEaBAMi  Fobob— Lluhutt  or  Omm  amd  SraE* 
ti£8.-~Ab  ofloir  who,  in  making  a  lawful  arrest,  uses  exoeeefve 
asd  unnecessary  force,  is.  liable  upon  hie  oiBeial  bond  lor  damages 
thcrebj  oauaed  to  the  penon  arrested. 

Id.— OoirnsuoiiQii  or  Fnranio — ^^nxruL**  SHooniro  n  Dbtdtt— 
"HAuaif  nor  Unowp— ''Iwimi'ional'*  Aotw— A  finding  that  a 
deputy  dBeer,  in  making  the  arrest,  "willfully  shot  plaintiff  in  the 
back,"  is  not  to  be  eonstrued  as  importing  that  the  deputy  acted 
"maliciously/'  and  that  his  action  was  therefore  extra-official,  for 
which  the  officer  was  not  liable,  but  ia  to  be  oonstrued  as  employ- 
ing the  term  used  in  its  ordinary  sense,  and  importing  that  the  dep* 
uty  ''intentionally''  or  "willingly"  shot  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Waldo  M.  York,  Judges 

The  facte  are  stated  in  the  opinion. 

W.  H.  Savage,  and.  Goodrich  A  MoOatoheny  for  Appel- 
lants. 

An  officer  is  not  liable  for  the  extraoffidal  acts  or  miecon- 

duct  of  his  deputies,  as  where  the  deputy  goes  outside  the  exe- 
cution of  his  duty,  or  is  impelled  by  some  private  motive  or 
malice  of  his  own.  (State  v.  Moore,  19  Mo.  369^ ;  Mechem  on 
PubUc  OfficeiB,  sees.  797,  798.)  The  tenn  ''willful/'  as  used 
in  statutes,  unports  an  evil  intent  (CommonweaUh  v.  Knee' 
land,  20  Pick.  220;  Felton  v.  United  States,  96  U.  S.  702; 
Calvin  v.  Gualala  Mill  Co,,  98  Cal.  270;  United  SkUee  v. 
Britton,  107  U.  S.  668.) 

F,  W.  Allender,  and  Frazier  M.  Sallee,  for  Respondent 

No  penal  statute  is  hero  involved,  bnt  only  the  construction 

of  a  finding,  in  which  the  words  used  are  to  be  understood  in 
their  ordinary  sense,  and  not  in  any  technical  sense,  where 
the  context  does  not  leqiuxe  a  technical  sense.  (Code  Qv. 

1 61  Am.  Dec  563. 
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Proc.,  sec.  16;  Weill  v.  Kenfield,  54  Cal.  113 ;  People  v.  Eddy, 
43  Cal.  313«;  AppfoJ  of  Houghton^  42  Cal.  36;  Benkert  v. 
Benkert,  32  Cal.  467,  471.)  An  officer  u  Uable  for  the  mis- 
oondud  of  his  deputy,  where  he  aesomes  to  act  under  color 
and  hy  virtue  of  his  office.  (5  Am.  &  Eng.  Ency.  of  Law, 
634,  635;  Mechem  on  Public  Officers,  sec.  798;  Pol.  Code, 
sec.  959.)  An  o£&cer  is  liable  in  damages  on  his  bond  for 
any  unneceaBBzy  force  used  in  making  an  arrest  (Riaeherv. 
Meeham,  11  Ohio  C.  G.  403 ;  Clancy  v.  Kenworthy,  74  Iowa, 
740*;  Thomas  v.  Kinkead,  65  Ark.  502^;  8tai$  t».  Hf/nter, 
106  N.  C.  796 ;  Topeka  v.  Boutwell,  53  Kan.  20;  SiaJU  v.  Walr 
jord,  11  Ind.  App.  392.) 

CHIFMANy  C. — Action  against  the  constable  of  Wikning- 
ton  township,  Los  Angeles  county,  and  his  bondsmen  to  re- 
cover damages  for  injuring  the  person  of  j»lLuntiff  while  ar- 
resting him.  The  trial  was  by  the  court  without  a  jury,  and 
plaintiff  had  judgment,  from  which  defendants  appealed.  The 
arrest  was  made  in  the  town  of  San  Pedro,  and  the  court 
found  that  at  the  time  plaintiff  was  "willfully  and  ma- 
liciously disturbing  the  peace  and  quiet  of  the  neighbor- 
hood," etc.;  that  in  order  "to  stop  his  disturbance,"  the  con- 
stable, defendant  Matheus  and  his  deputy,  one  Mathcw*. 
seised  hold  of  plaintiff  and  placed  iron  nippers  or  handcuil's 
on  plaintiff's  wrists;  that  when  they  attempted  to  arrest 
plaintiff  "he  violently  and  with  force  resisted  said  arrest/' 
and  in  order  to  make  the  arrest  the  constable  called  upon  the 
bystanders  to  assist  him  and  his  deputy,  and  several  persons 
responded  to  the  call  and  gave  their  assistance;  "that  the 
plaintiff  struck  said  Matheus  in  the  face  with  his  fist,  where- 
upon said  Matheus  [the  constable]  then  violently  struck 
nlaintiff  over  the  head  with  a  pistol  covered  with  a  scab- 
bard, thereby  cutting  plaintiff's  scalp  and  causing  it  to  bleed 
profusely,  and  the  said  Mathew^s  [the  deputy]  drew  his  pistol 
and  willfully  shot  plaintiff  in  the  back.  That  said  Matheus 
anrl  .Mathews,  assisted  by  other  persons,  then  took  plaintiff 
to  the  city  jail."  The  arrest  was  made  for  a  breach  of  the 
peace  committed  in  the  sight  of  the  officezs  and  without  n 
warrant,  and  at  the  time  plaintiff  was  a  stranger  to  the 
constable  and  his  deputy,  and  whatever  was  done  by  the 
officers  was  "by  virtue  of  and  under  color  of  their  said  of- 

2  13  Am.  Rep.  143.  428  Am.  St.  Bep.  SS. 

S  7  Am.  St.  Bcp.  008. 
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ficea.'*  The  court  farther  found:  "That  while  making  said 
{irrest  ....  the  said  Matheus,  in  striking  said  plaintiff  over 
the  head  with  his  said  pistol,  and  the  said  Mathews,  in  shoot- 
ing said  plaintiff  in  the  back,  . . .  •  used  exceaaive  f  oxoe,  and 
more  force  than  was  necessary  to  be  used  by  them  m  over- 
coming plamtiff's  said  resistance  while  making  said  arrest, 
and  in  using  such  excessive  and  unnecessary  force  at  said 
time  and  place,  acted  wrongfully  and  neghgently."  The 
findings  then  describe  the  nature  of  the  wound  inflicted  by 
the  pistol,  which  was  severe,  and  disabled  plaintiff  from  pur- 
suing his  occupation  for  some  time.  The  court  then  finds 
**that  by  reason  of  the  wrongful  and  negligent  acts  of  de- 
fendant Matheus  as  such  constable,  and  said  Matheus,  as 
such  deputy  constable,  in  using  such  excessive  and  unneces- 
sary force  in  striking  and  shooting  said  plaintiff  ....  the 
condition  of  the  bond  mentioned  in  the  complaint  was 
broken,"  etc. 

Appellants  say  in  their  bhef :  ^'It  is  conceded  that  an  of- 
ficer must  not  use  any  more  force  than  is  necessary  to  ac- 
complish the  arrest^  and  if  the  finding9  had  simply  been  to 
the  effect  that  Matheus  and  Mathews  used  excessiye  force, 
then  we  concede  that  this  judgment  should  stand,  but  the 
findings  went  further,  and  are  that  the  said  Mathews  drew 
his  pistol  and  'willfully'  shot  plaintiff  in  the  back,''  and  it  is 
hence  claimed  that  this  act  of  the  deputy  was  extrao£Scial, 
for  which  the  officer  is  not  liable.  (Giting  Mechem  on  Public 

Officers,  sees.  797,  798.) 

Appellants'  contention  rests  upon  the  assumption  that  the 
word  "willfully"  in  the  findings  was  used  with  reference  to 
its  meaning  in  connection  with  penal  statutes  or  as  implying 
malice.  It  is  so  used  in  the  most  of  the  cases  cited  by  ap- 
pellants. We  do  not  think  that  the  findings,  when  consid- 
ered together,  sustain  appellants'  contention.  The  court 
meant  no  more  than  to  say  that  the  act  of  the  deputy  was  in- 
tentional, but  not  malicious.  In  one  of  the  findings  the  force 
used  by  the  officer  and  his  deputy  was  characterized  as  "ex- 
cessive and  unnecessary,"  and  as  "wrongfully  and  negli- 
gent." But  there  is  nothing  in  the  findings,  when  fairly  in- 
terpreted, to  indicate  that,  in  the  opinion  of  the  trial  court, 
the  force  used  was  maliciously  exercised  or  with  any  wicked 
intent.  The  plaintiff  was  a  stranger  to  both  the  officer  and 
his  deputy,  was  in  the  commission  of  a  breach  of  the  peace. 
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and  when  the  amet  was  attempted  he  xeeisted  with  force, 
even  to  the  extent  of  aaBaulting  the  officer,  and  requiring  the 

assist-ance  of  bystanders  to  overcome  his  resistance.  It  was 
during  this  encounter,  as  the  findings  show,  that  the  deputy 
fired  upon  the  plaintiff.  The  shooting  was  unneoessary, 
wrongful,  and  negligent  as  the  court  found,  and  it  was  abo 
"willful"  as  found,  but  we  do  not  think  it  was  malicious  or 
extraofficial,  and  we  think  the  court  so  intended  to  be  under- 
stood. 

"Words  and  phrases  are  construed  according  to  the  context 
and  the  approved  usage  of  the  language;  but  technical  words 
and  phrases,  and  such  as  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law,  or  are  defined  in  the  succeeding 
sections,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition."  (Code  Civ.  Proc,  sec. 
16.)  But  when  technical  words  are  used,  they  should  be 
given  their  ordinary  and  popular  meaning  unless  the  con- 
text shows  that  they  are  used  in  a  technical  sense.  ( WeiU  v. 
Kenfield,  54  Cal.  111.)  The  word  ^'willful"  is  not  neces- 
sarily technical,  nor  has  it  acquired  a  peculiar  meaning  in 
law  which  is  universally  accepted.  It  is  used  with  reference 
to  desertion  in  the  Civil  Code,  section  96,  and  in  that  con- 
nection signifies  intentional,  which  is  its  ordinary  significa- 
tion, and  does  not  imply  any  malice  or  wrong  toward  the 
other  party  (Benkert  v.  Benkn-t,  32  Cal.  468) ;  and  the  same 
may  be  said  of  ^^willful  neglect  of  the  husband  to  provide  for 
his  wife  the  common  neceasaries  of  life."  (Civ«  Code,  sec. 
106.) 

"The  word  "willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or 
willingness  to  commit  the  act  or  make  the  omission  referred 
to."  (Pen.  Code,  sec.  7.)  We  have  no  right  to  assume  that 
the  court  used  the  word  in  any  other  sense  than  as  the  find- 
ings, considered  as  a  whole,  show  that  the  court  intended  to 
use  it;  and  it  seems  to  us  quite  clear  that  the  intention  was 
to  use  the  word  in  its  ordinary  sense. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  0.,  and  Haynes,  0.,  conenrred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 

ment  is  aflBimed,    Temple,  J.,  MoFarland,  J.,  Hendbaw,  J. 
OX  IX.  Gax.^— 47 
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[Sac.  No.  683.  DepArtmcBt  Two.— Nortmber  30,  1900.] 

W.  A.  WALLACE  et  al.,  Respondents,  v.  FARMERS' 
DITCH  COMPANY  et  al.,  AppeUanU. 

RiPAKiAN  Rights— Stream  akd  Brakoh — Difference  or  Level — Main- 
tenance OF  Dam — Findings  Outside  of  Issues. — In  an  action  in- 
volving the  relative  riparian  rights  of  the  plaintifTs  upon  a 
main  stream,  and  of  the  defendants  upon  a  branch  thereof,  where 
th«  complaittt  alleged  that  the  bed  of  the  branch  waa  three  feet 
above  iho  loral  of  tho  itnMii,  that  def endanta  had  lowend  ita  bed 
to  plaintiiPa  injury,  and  plaintiffs  had  reatorod  the  original  level 
by  meana  of  a  dam,  for  the  threatened  dettmetion  of  wliich  an 
injunction  waa  eon^t,  and  where  the  answer  merely  took  iarae 
upon  the  auctions  of  the  oomplaint,  findings  aa  to  the  aiM^  eon* 
tour,  roughness,  grade,  and  velocity  of  the  river,  and  as  ta  the 
spediic  quantity  of  water  plaintiffs  are  entitled  to  have  flow  past 
the  head  of  the  branch,  are  outside  of  the  issuei,  and  eeanot 
support  a  judgment  based  thereon. 

Id.— Apvsal— UncsaTAiifTT  or  Fnmxros  ahd  JuDOiiBrr— MbininuTiair 
— ^Rbtbaal— Pabtiis  hot  AnsAUiTOw— Upon  appeal  inm  aoeh 
judgment,  where  the  findings  outside  of  the  issues  and  the 
judgment  leave  it  uneertain  at  what  height  the  dam  may  be 

maintained,  and  appear  to  indicate  that  it  may  be  maintained  at 

different  heip^hts,  so  ar  to  secure  the  flow  of  a  specified  quantity  of 
water  to  the  plaintiffs,  the  judnrment  cannot  be  modified,  but 
Tnuf»t  be  reversed  as  to  the  appclhtnt.  thoupb  it  will  not  be  dis- 
turbed as  to  the  rights  of  parties  not  appealing. 

In.— Rights  or  Bipaseah  Owhdb  Ufoh  BBuroH^The  riparian  own- 
ers of  the  land  upon  the  branch  of  the  stream  an  entitled  to 
have  thdr  rights  protected  against  the  maintenaaee  of  the  dam  at 
its  head  at  a  greater  hei^t  than  ia  justly  warranted. 

Id. — Evidence — ^IiacAnBiAL  DmEBSioNS. — ^Evidence  of  diversiooa  above 
and  below  the  head  of  the  hrandi  is  not  germane  or  material 
to  the  issue  aa  to  the  right  to  maintain  the  dam  at  the  head  el 
the  branch,  and  ia  properly  rejected. 

Id. — Natural  Falling  of  Bed  of  Stream. — Evidence  of  the  natural  fill- 
ing of  the  bed  of  the  main  stream  was  properly  confined  to  the 
head  of  the  branch  stream,  and  evidence  of  such  filling  at  points 
tliree  miles  above  and  a  mile  and  a  quarter  below  the  head  of  the 
branch  was  properly  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County  and  from  an  order  denying  a  new  trial.  J.  R. 
Webb,  Judge. 
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The  facto  are  stated  in  the  opinion  of  the  court 

J.  A.  Hannah,  and  Alfred  Daggett,  for  Appellants. 

E.  0.  Larkins,  William  W.  CSross,  Bradley  &  Famsworih, 
Maurice  E.  Power,  and  Power  A  Alfoid,  for  Bespondents. 

McFAKLAND,  J. — This  is  an  appeal  by  two  of  the  de- 
f  endante,  the  Fanneis'  Ditch  Company  and  George  D.  Bliss, 
from  the  judgment  and  from  an  order  denying  their  motion 

for  a  new  trial.  The  case  involves  certain  water  righto  in  the 
Xaweah  river. 

The  Xaweah  river  is  a  natural  watercourse  which  has  its 
source  in  the  Sierra  Nevada  mountains,  and  flows  westerly 
into  the  San  Joaquin  valley  and  through  Tulare  county.  At 

a  certain  point  there  is  a  diversion  of  the  stream,  and  a  part 
of  the  water  runs  at  times  out  of  the  main  river  into  a  branch 
called  Deep  creek.  Respondents  are  riparian  owners  and 
proprietors  on  the  main  river  below  the  head  of  Deep  crsek, 
and  the  appellanto  are  riparian  owners  and  proprietois  on 
Deep  creek.  The  main  river  below  the  head  of  Deep  creek 
is  sometimes  called  Mill  creek.  It  is  averred  in  the  complaint 
that  the  bed  of  Deep  creek  at  the  point  where  it  leads  out  of 
the  river  was  naturally  ''more  than  three  feet  higher  than 
the  bed  of  said  Kaweah  river,  and  the  water  flowing  in  said 
Kaweah  river  did  not  and  could  not  flow  into  said  Deep  creek 
until  it  was  more  than  three  feet  deep  in  the  said  river."  It 
is  further  averred  that  before  the  commencement  of  the  ac- 
tion appellants  wrongfully  cut  and  artiflcally  lowered  the  bed 
of  Deep  crsek  so  that  it  became  at  ite  head  as  low  as,  if  not 
lower,  than  the  bed  of  the  river,  and  this  caused  nearly  the 
whole  of  the  water  of  the  river  which  was  accustomed  to  flow 
and  of  right  ought  to  have  flowed  dowm  said  river  to  flow  into 
said  Deep  creek.  It  is  further  averred  that  "for  the  purpose 
of  restoring  the  bed  of  the  channel  of  said  Deep  creek  at  its 
head  to  ito  former  natural  condition,"  so  that  the  water  would 
flow  as  it  was  accustomed,  etc.,  the  respondents  conkructed 
a  dam  along  the  bank  of  the  river  and  across  the  head  of 
Deep  creek,  ''which  siiid  dam  does  not  prevent  any  water 
from  flowing  into  said  Deep  creek  which  formerly  was  ac- 
customed and  of  right  ought  to  flow  therein."  It  is  further 
averred  that  i^pellanto  threaten  to,  and  if  not  restrained  by 
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the  court  will^  "tear  out  and  xemore  said  dam,  and  will  there- 
by divert  nearly  the  whole  of  the  water  of  said  river/'  etc. 

The  prayer  is  that  appellants  be  restrained  by  injunction 
from  removing  or  in  any  way  interfering  with  said  dam.  The 
appellants,  by  their  answeiB  and  cross-complaints,  deny  that 
the  bed  of  Deep  creek  is  naturally  any  higher  than  the  bed 
of  the  river,  and  deny  thai  they  have  lowered  the  same;  aver 
that  respondents  have  wrongfully  put  in  said  dam  and  there- 
by wrongfully  exclude  from  Deep  creek  the  waters  whicli 
would  othe^ise  naturally  flow  therein ;  and  pray  for  an  in- 
junction requiring  respondents  to  remove  the  dam,  and  re- 
straining them  from  putting  in  any  dam  of  other  obstrao- 
tion  at  the  head  of  Deep  creek. 

'  Upon  these  issues — which  are  the  main  ones  in  the  case— 
the  court  found  that  prior  to  the  alleged  wrongful  acts  of  the 
appellant  the  bed  of  the  channel  of  Deep  creek  at  the  point 
where  it  leads  out  of  the  river,  and  for  about  one  mile  be- 
low said  point,  was  two  and  one-half  feet  higher  than  the  bed 
of  the  river;  and  that  the  appellants  did  enter  upon  the  bed 
of  Deep  creek,  and  dug  down  and  scraped  out  the  same, 
and  thereby  caused  the  bed  to  be  lowered  to  the  level  of  the 
river,  and  tiliereby  caused  nearly  the  whole  of  the  water  of  the 
river  to  flow  down  Deep  creek,  and  prevented  it  from  flowing 
down  the  river  as  it  was  accustomed  theretofore  naturally  to 
flow. 

The  main  finding  of  the  court  intended  to  declare  and  de- 
fine the  rights  of  the  parties  in  the  premises — ^fiinding  18,  as 
amended — is  as  follovra: 

''That  for  the  purpose  of  restoring  the  bed  of  the  channel 
of  said  Deep  creek  at  its  head  to  its  former  natural  condition, 
so  that  the  waters  would  flow  in  said  Kaweah  river  as  it  had 
been  accustomed  to  and  of  right  ought  to  flow  therein,  and 
for  the  purpose  of  causing  the  waters  of  said  Kaweah  river 
to  flow  to  and  in  said  Mill  creek  as  it  had  been  accustomed 
to  and  of  right  ought  to  flow  therein,  the  plaintiff  did,  on  the 
nineteoith  day  of  April,  1896,  construct  a  dam  in  and  across 
the  head  of  said  Deep  creek,  but  said  dam  should  be  only  of 
sufficient  hd^t  to  allow  a  stream  of  water  two  and  one-half 
feet  deep  and  twenty  feet  wide  on  the  bottom  and  thirty-five 
feet  wide  on  the  top,  and  on  a  grade  of  two  feet  in  four 
thousand  three  hunched  and  eighty-nine  feet  using  coefficient 
C— 00  in  the  formula  Velocity — CVrs,  to  flow  past  the  head 
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of  said  Deep  creek  and  down  the  Kaweah  river  before  any 
shall  flow  down  said  Deep  creek  from  said  Kaweah  river,  and 
the  crest  of  said  dam  should  be  lowered  to  two  and  one-half 
feet  high  on  the  said  Kaweah  aide  of  said  rock  dam  for  a 
distance  of  seventy-five  feet,  but  not  to  be  lowered  so  as  to  al- 
low any  water  to  pass  into  Deep  creek  until  a  stream  of 
water  two  and  one-half  feet  deep  and  twenty-five  feet  wide 
on  the  bottom  and  thirty-five  feet  wide  on  the  top,  and  on 
a  grade  of  two  feet  in  a  distance  of  four  thousand  five  hun- 
dred and  eighty-nine  feet  usmg  coefficient  0 — 60  in  a 
formula  Velocity — CVrs,  shall  pass  the  head  of  Deep  creek 
and  down  the  channel  of  Kaweah  river  below  the  head  of 
Deep  creek;  and  at  all  times  plaintiff  may  hereafter  main- 
tain said  dam  at  a  hight  sufficient  to  allow  said  last-named 
quantity  of  water  to  flow  past  the  head  of  Deep  creek  and 
down  the  Kaweah  river  before  any  shall  be  allowed  to  pass 
into  the  head  and  down  said  Deep  creek/'  The  conclusion  of 
law  upon  the  finding  is  that  plaintiffs  are  entitled  to  have 
and  maintain  in  the  head  of  Deep  creek  ''the  rock  dam  that 
is  now  therein  to  the  height  or  depth  of  two  and  one-half  feet, 
of  sufficient  height  to  allow  to  pass  down  the  Kaweah  river 
and  pass  the  head  of  Deep  creek  a  stream  of  water" — and 
then  follows  the  amount  of  water  to  be  measured  by  the 
mathematical  formula  as  before  given  in  fiinding  18.  In 
subdivision  1  of  the  judgment  it  is  decreed  "that  plaintiffs  are 
entitled  to  have  and  maintain  in  the  head  of  Deep  creek  the 
rock  dam  in  controversy  in  this  action  to  the  height  or  depth 
of  two  and  one-half  feet,  of  sufiieient  height  and  so  located  as 
to  allow  to  pass  down  the  Kaweah  river  and  post  the  head  of 
Deep  creek" — and  then  follows  a  description  of  a  stream  of 
water  and  the  mathematical  formula  before  stated;  and  by 
subdivision  2  of  the  judgment  it  is  decreed  that  plaintiffs 
liave  a  perjjetual  injunction  restraining  defendants  "from 
tearing  out  or  removing  said  dam,  or  any  part  thereof,  built 
in  the  bed  of  said  Deep  creek  as  hereinbefore  found  and  al- 
lowed in  said  findings  as  above  mentioned." 

There  was  evidence  sufficient  to  justify  ihe  findings  that 
the  bed  of  Deep  ereek  is  naturally  higher  than  the  bed  of 
the  river,  and  that  appellants  wrongfully  lowered  the  same. 
But  appellants  contend  that  the  above-mentioned  findings,  so 
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far  88  th^  undertake  to  establish  the  site,  oontoor,  rough- 
ness^  grade,  velocity,  etc.,  of  the  river  and  the  specific  quan- 
tity of  water  which  respondents  are  nnifomily  entitled  to 

have  flow  down  the  same  past  the  head  of  Deep  creek,  are 
outside  the  issues  and  un  warranted  by  the  allegations  of  the 
complaint,  and  that  the  judgment,  being  founded  on  these 
findings,  is  for  the  same  reason  unwarranted  and  invalid; 
and,  furthermore,  that  under  any  view  the  findings  on  these 
points  are  too  uncertain  to  sustain  the  judgment,  and  that 
the  judgment  is  invalid  for  want  of  certainty  as  to  the  height 
at  which  respondents  may  maintain  the  dam ;  and  we  are  of 
opinion  that  these  contentions  must  be  sustained. 

The  avermenta  of  the  complaint  are  simply  that  the  bed  of 
Deep  creek  at  its  head  is  naturally  more  than  three  feet  high- 
er than  the  bed  of  the  river  at  that  point,  so  that,  of  course, 
no  water  would  naturally  tlow  into  Deep  creek  until  it  was 
more  than  three  feet  deep  in  the  river;  that  appellants 
wrongfully  lowered  the  bed  of  Deep  creek  to  the  level  of  the 
natural  bed  of  the  river,  so  that  the  water  at  any  stage  would 
liow  into  Deep  creek ;  that  respondents  had  erected  the  dam 
so  as  to  restore  the  natural  conditions,  and  that  appellants 
threatened  to  remove  the  same.  There  are  no  averments  as 
to  any  specific  quantity  of  water  to  which  respondentB  axe 
entitled,  or  as  to  the  width  of  the  river,  or  its  velocity,  grade, 
etc. ;  and  tlie  puq)Ose  of  the  aeliun,  as  set  forth  in  the  com- 
plaint, is  merely  to  have  the  two  streams  restored  to  and 
maintained  in  their  natural  relative  conditioDSy  80  that  the 
waters  of  the  river  shall  flow  in  their  natural  and  accustomed 
manner  past  the  head  of  Deep  creek.  Indeed,  respondents 
seem  to  have  always  taken  this  view,  for  the  record  shows 
that,  in  objecting  to  certain  evidence,  they  said:  **This  is  a 

suit  to  detennine  the  height  of  the  bank  of  the  Kaweah  river 
river  at  the  head  of  Deep  cieek,  and  any  issue  in  regard  to 
water  should  not  be  taken  in  consideration  of  this  case";  and 
in  their  brief  they  say  "this  is  not  an  action  to  determine  the 
quantity  of  water  to  which  the  parties  are  entitled."  It  is  no 
answer  to  this  objection  to  say  that  the  purpose  of  that  part 
of  the  judgment  which  relatas  to  the  quantity  of  water,  eta, 
was  merely  to  fix  the  height  of  the  dam ;  for,  even  if  that  con- 
struction could  be  given  to  it,  the  character  and  effect  of  the 
judgment  would  not  be  thereby  changed.  But  the  various 
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proTidoiiB  in  the  findings  and  judgment  about  the  quantity 
of  water  and  the  methods  of  ealoolating  it  oonstitute  the  prin- 
cipal thing,  and  the  height  of  the  dam  is  the  incident.   It  is 

true  that  two  and  a  half  feet  is  mentioned  once  or  twice  as 
the  height  of  the  darn  to  be  maintained  by  respondents ;  but 
it  is  found  that '  Wd  dam  should  be  only  of  sufficient  height 
to  allow  a  stream  of  water" — described  as  aforesaid — to  pass 
down  the  river,  and  that  "at  all  times  plaintiff  may  hereafter 
maintain  said  dam  at  a  height  sufficient  to  allow  said  last- 
named  quantity  of  water  to  flow  past  the  head  of  Deep  creek 
and  down  the  Kaweah  river  before  any  shall  be  allowed  to 
pass  into  the  head  and  down  Deep  creek."  The  height  of  the 
dam  is  not  fixed,  but  is  to  be  regulated  by  the  amount  of  the 
wat^r,  and  may  be  kept  high  enough — whether  two  and  one- 
half  feet  high  or  higher — to  allow  a  volume  of  water,  to  be 
calculated  as  stated,  to  pass  down  the  river.  2^o  provisions 
are  made  for  any  natural  change  of  conditions — as,  for  in- 
stance, the  elevation  of  the  bed  of  the  river  by  natural  causes 
— ^but  the  two  streams  appear  to  be  treated  as  if  they  were 
artificial  ditches  iii.^tcad  of  natural  watercourses.  It  is  found 
that  ''at  all  times  plaintiffs  may  hereafter"  maintain  the  dam 
high  enough  to  satisfy  the.requirements  of  the  findings  con- 
cerning the  water.  The  judgment  follows  these  findings,  and 
as  the  findings  and  the  parts  of  the  judgment  which  follow 
them  are  outside  the  issues  and  unwarranted  by  the  com- 
plaint,  it  is  unnecessary  to  notice  appellants'  contention  that 
those  parte  of  the  findings,  including  the  mathematical  ex- 
pression, which  attempt  to  deal  with  the  water,  are  them- 
selves so  uncertain  that  it  cannot  be  determined  therefrom 
what  volume  or  quantity  of  water  is  directed  to  be  carried 
past  the  head  of  Deep  creek. 

But  respondents  contend  that  if  the  findings  and  judg- 
ment touching  the  volume,  etc.,  of  the  water  are  unwar- 
ranted, they  may  be  entirely  disregarded  and  the  findings 
and  judgment  will  still  be  sufficient  and  complete.  This 
might  be  so  if  the  findings  and  judgment  fixed  and  decreed 
with  any  certainty  the  actual  height  at  which  the  dam  may 
be  maintained;  but  they  do  not.  It  is  found  that  the  height 
of  the  present  dam  is  more  than  two  and  one-half  feet,  but 
how  much  more  is  not  found.  If  the  actual  height  of  the 
present  dam  had  been  found,  the  court,  perhaps,  might  have 
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properly  decreed  that  it  be  lowered  to  the  extent  of  the  dif- 
feienoe  between  its  present  height  and  the  heij^t  of  two  and 
one-half  feet;  or,  perhaps,  a  permanent  monument  ooold 

have  been  designated  which  would  definitely  fix  the  height 
to  which  the  dam  might  be  maintained;  or,  if  the  base  of 
the  dam  from  which  the  two  and  one-half  feet  should  be 
measured  had  been  fixed,  there  might  have  been  some  cer- 
tainty- in  the  judgment  But  in  the  first  place,  as  before 
staled,  there  is  not  even  any  general  provision  that  the  dam 
shall  be  only  two  ;ind  one-half  feet  hifih,  for  its  hei<rht  is  to 
liuctuate  to  meet  the  requirements  of  the  volume  of  water; 
and|  in  the  second  place,  neither  the  bottom  nor  the  top  of 
the  two  and  one-half  feet  is  given.  It  was  apparent  from  the 
evidence  that  at  the  time  of  the  wrongs  alleged  to  have  been 
committed  by  apptUant  the  bed  of  the  river  had  been  ele- 
vated from  natural  causes,  and  there  is  no  finding  as  to  the 
height  of  the  bed  at  that  Ume,  and  no  finding  as  to  the  level 
from  which  the  two  and  one-half  feet  is  to  be  measured.  It 
would  be  impossible  for  the  parties  to  know  what  their  rights 
are  under  the  judgment;  and  the  controversies  which  would 
inevitably  ensue  could  not  be  determined  by  any  data  pro- 
vided by  the  decree.  The  findings  therefore,  axe  too  uncer- 
tain to  support  the  judgment,  and  the  judgment  is  itself  in- 
valid for  uncertainty.  As  to  the  appellants,  the  judgment 
and  order  appealed  from  must  be  reversed. 

We  do  not  think  that  any  of  the  other  contentions  of  ap- 
j)ellanls  can  be  maintained,  unless  it  be  the  contention  of 
Bliss  that  there  should  have  been  a  finding  as  to  his  owner- 
ship of  land  on  Deep  creek,  and  that  there  ought  to  have  been 
an  express  decree  giving  him  an  injunction  restraining  re- 
spondt'iits  from  maintaining  the  dam  at  any  greater  height 
than  they  are  entitled  to  maintain  it.  These  matters  do  not 
seem  to  have  been  very  important  under  the  findings  of  the 
court;  but  if  on  another  trial  the  court  should  find  substan- 
tially as  above,  there  ought  to  be  a  finding  as  to  Bliss'  owner- 
ship of  tlie  land  set  forth  in  his  cross-complaint,  and  while 
under  a  judgment  in  form  like  the  present  one  he  would 
probably  be  entitled  to  contompt  proceedings  if  respondents 
should  keep  their  dam  too  high,  it  would  be  well  enough  to 
expressly  decree  an  injunction  to  meet  such  contingency. 
We  do  not  think  that  the  court  erred  in  rejecting  evidence 
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offered  by  Bliss  as  to  alleged  dnrenioDB  of  water  by  respond- 
ents above  the  head  of  Deep  cieek,  or  in  rejeoting  evidence 
offered  by  appellants  as  to  alleged  diversions  of  water  from 

the  river  below  the  head  of  Deep  creek  by  the  Tulare  irriga- 
tion district ;  as  to  the  former  offer,  the  alleged  diversion  of 
water  is  not  germane  to  this  action,  the  purpose  of  which  is 
merely  to  restore  the  natural  conditions  of  tlie  two  natural 
watercourses  at  the  head  of  Deep  creek;  and  as  to  the  latter 
offer,  it  is  sufficient  to  say  that  the  alleged  diversion  of  water 
from  the  river  below  the  head  of  Deep  creek  was  entirely 
irrelevant  and  immaterial.  Nor  do  we  think  that  any  error 
was  committed  in  rejecting  the  offered  testimony  of  the  wit- 
ness Jordan  to  the  effect  that  the  bed  of  the  river  had  filled 
up  at  points  three  miles  above  and  a  mile  and  a  quarter  below 
the  head  of  Deep  creek;  no  evidence  as  to  the  filling  of  the 
bed  ol  the  river  at  the  head  of  Deep  creek  was  rejected. 
There,  was  sufficient  evidence  to  support  the  Ending  that  re- 
spondente  had  not  widened  or  lowered  the  channel  of  the 
river.  We  think  that  the  foregoing  are  all  the  points  mUde 
by  appellants  which  call  for  notice. 

In  the  judgment  there  is  an  adjudication  of  certain  rights 
to  the  waters  of  Deep  creek  as  between  the  defendant  the  Tu- 
lare Irrigation  Company  on  the  one  side,  and  the  defendants 
Swell  and  James  and  Cora  Morton  on  the  other;  and  as  this 
adjudication  does  not  affect  the  other  parties,  and  is  not  ap- 
pealed from,  that  part  of  the  judgment  will  not  be  disturbed. 

As  a  great  deal  of  evidence  was  introduced  in  the  court 
below  which  evidently  made  the  Utigation  there  quite  ezpen- 
sive,  it  is  unfortunate  that  we  cannot  order  the  judgment  to 
be  modified  and  thus  avoid  the  necessity  of  a  new^  trial ;  but 
although  we  have  endeavored  to  reach  that  result,  we  have 
not  been  able  to  discover  ujiything  in  the  findings  a.s  they 
now  stand  that  would  warrant  us  in  directing  a  new  and  dif- 
ferent judgment.  But  although  the  parties  will  necessarily 
have  the  right  to  litigate  anew  the  issues  as  to  how  much,  if 
any,  the  appellants  have  wrongfully  lowered  the  bed  of  Deep 
creek,  what  are  the  relative  heights  of  the  beds  of  the  two 
streams,  and  how  high  the  dam  should  be  maintained,  if  at 
all,  in  order  to  restore  the  natural  conditions,  still  the  evi- 
dence on  those  points  might  be  confined  within  moderate 
bounds^  and  the  parties,  if  they  desire  to  save  ezpensCi  could 
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by  stipulation  introduce  much  of  the  evidence  given  at  the 
former  trial  without  recalling  the  witnesses.  Of  course,  some 
additional  evidence  will  be  necessary  to  enable  the  court,  if  it 
again  finds  on  these  issues  adversely  to  appellanta,  to  fix  the 
height  of  the  dam  with  eraotness  and  oertainty;  bat  what- 
ever the  consequences  may  be,  we  are  oompelled,  nnder  our 
views  of  the  case,  to  reverse  the  judgment  and  order  denying 
a  new  trial,  so  far  as  they  affect  the  appellants  herein. 

The  judgment^  so  far  as  it  is  agaijost  the  appellants,  is  re- 
versed ;  the  order  denying  their  motion  for  a  new  trial  is  also 
reversed,  and  the  court  below  is  directed  to  retry  the  case  as 
to  appellants  in  accordance  with  tlie  views  expressed  in  this 
opinion. 

Temploi  J.,  and  Henahaw^  J.,  conconed. 
Hesiing  in  Bank  denied. 


(S.  F.  No.  1717.  Department  One.— Dee.  1,  1900.] 

JOHN  F.  BUSEY,  Appellant,  v.  J.  B.  MORAGA  et  al.,  Re- 
spondents. 

Mistake  in  Mortoaqe,  Dechee,  and  Sheriff's  Deed — Reformation  i.x 
Equity — Remedy  by  Motion. — Where  there  is  a  mistake  in  the 
description  of  property  in  a  mortgage,  and  the  same  mistake  haa 
been  carried  into  the  decree  of  forecloaure  and  the  sheriff's  deed, 
cfmceding  that  r«U«f  might  ha^e  been  granted  by  motion  in  the 
original  case,  a  oourt  of  equity  has  jurisdiction  to  go  back  to  the 
original  transaction  and  to  reform  the  mortgage,  as  well  aa  the  de- 
cree and  deed,  so  as  to  make  them  conform  to  the  original  inten- 
tion of  the  partiei. 

Id. — Power  of  Equity  to  Obdkb — Resale. — If  justice  requires  it,  it  is 
in  the  power  of  a  court  of  equity,  after  reforming  the  mortgage 
and  the  decree  aad  order  of  sale,  to  direct  a  nair  notice  and  sale  of 
the  property. 

Id. — Location  of  Town  Lots — Error  in  Block — Mutual  Mistake- 
Finding  Against  Evidknte. — A  findinrj  made  by  the  court  that 
there  was  no  mutual  mistake  of  the  parties,  but  only  a  mistake  oi 
the  mortgagor  in  copying  from  the  description  in  a  first  mortgage, 
which  showed  an  erroneous  location  of  town  lota  owned  bj  the  mori* 
gagors  as  being  in  Uoek        whereas  tlio  only  loli  owned  bj  them 
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were  in  block  "K,"  held  to  be  against  the  evidence,  which  showed 
that  the  niortpagors  intended  to  mortprnpre  the  town  lots  owned  by 
them,  and  believed  that  they  were  included  in  pliiintifT's  mortgage 
and  decree  of  foreclosure,  as  well  as  in  the  first  mortgage,  which 
WM  also  foreclosed  in  the  same  action,  and  that»  so  believing,  tha 
mortgagors  made  default  and  conaentod  to  tke  foiedoanre,  and  did 
not  disoover  the  mistake  in  the  deseriptioB  vntU  after  the  sale 
under  the  foredoeure. 

Id. — Estoppel  of  Mortgagors. — ^The  mortgagors  are  estopped  by  the 
mortgage  from  denying  that  they  executed  it;  and  where  it  ap- 
pears that  they  consented  to  a  decree  of  foreclosure  on  the  under- 
standing that  both  of  the  mortgages  foreclosed  included  the  prop- 
erty owned  by  them,  they  are  estopped  from  denying  that  there 
was  a  mistake  on  their  part  in  the  description  of  the  property, 
and  from  sosertiwg  that  they  gave  a  mortgage  upon  property  whidi 
th^  did  not  own. 

APP£AL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Coeta  County  and  from  an  order  denying  a  new  trial. 
Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Latimer,  and  W.  S.  Tinning,  for  Appellanl 

William  S.  WellSy  for  Respondents. 

HAYNES,  C. — Appeal  by  the  plaintiff  from  the  judgment 
and  an  order  denying  his  motion  for  a  new  trial. 

Defendants  were  the  owners  of  three  several  tracts  of  farm- 
ing land  in  Contra  Costa  county,  and  also  of  lots  7,  13,  and 
14,  in  block  in  the  town  of  Concord,  in  said  county,  which 
lots  are  also  referred  to  in  the  record  as  "the  Neff  property." 
Prior  to  March  31,  1895,  defendants  mortgaged  two  of  the 
tracts  of  farming  land,  and  three  town  lots  in  said  Concord, 
described  in  mortgage  as  "lots  7, 13,  and  14,  in  block  H,''  to 
Andrew  Gehringer  (since  deceased),  and  the  third  tract 
of  farming  land  to  Thomas  and  Mary  A.  Moore.  On  March 
31,  1895,  the  defendants,  being  indebted  to  plaintiff  in  the 
sum  of  one  thousand  and  fifty  dollars  and  iifty  cents,  exe- 
cuted to  him  a  mortgage  upon  all  three  of  said  tracts  of  farm- 
ing land,  and  also  upon  town  lots  described  as  in  the  Geh- 
ringer mortgage. 

In  April,  1897,  none  of  said  mortgages  having  been  paid 
or  released,  the  plaintiff  brought  suit  to  foreclose  his  said 
mortgage,  and  made  the  executors  of  Gehringer  and  the 
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Moons  parties  defendant,  and  all  said  mortgages  were  fore- 
closed, the  decree  directing  that  the  several  paroek  of  land  be 

sold  separately.  Said  town  lots  were  described  in  the  decree 
as  lots  7,  13,  and  14,  in  block  H.  At  a  sale  of  said  several 
parcels  of  land  under  said  decree,  the  executors  of  Gehringer, 
as  individuals, became  thepurchaseis  of  the  two  tracts  of  farm- 
ing land  described  in  his  mortgage,  for  the  amount  found  due 
the  estate,  the  Moores  purchased  the  tract  described  in  their 
mortgage  for  the  amounts  due  to  them,  and  the  plaintiff 
became  the  purchaser  of  the  town  lots.  Said  sales  were  made 
on  February  15, 1897.  In  the  decree,  notice  of  sale,  and  oer- 
tificate  of  sale,  said  town  lots  were  described  as  in  the  mort- 
gage. The  alleged  error  in  the  description  of  the  town  lots 
was  discovered  about  two  months  after  the  sale,  and  this  ac- 
tion was  brought  on  April  23,  1897,  to  reform  the  mortgage, 
decree  and  certificate  of  sale,  so  as  to  describe  said  lots  as 
being  in  block  K  instead  of  block  H. 

The  complaint  alleged  that  there  was  a  mutual  mistake  of 
the  parties  to  plaintiff's  mortgage  in  the  description  of  the 
lots. 

Defendants  demurred  to  the  complaint  and  the  demurrer 
was  overruled.  Respondents  contend  that  it  should  have 
*  been  sustained,  because  plaintiff  had  a  remedy  by  motion  in 
the  original  case,  and  that  therefore  an  action  to  reform  the 
proceedings  will  not  lie. 

If  it  be  conceded  that  plaintiff  might  have  had  full  relief 
upon  motion  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, it  does  not  follow  that  an  equitable  action  caimot  be 
maintained  for  the  same  purpose.  In  Quivey  v.  Baker,  37 
Cal.  465,  it  was  held  that  "if  there  was  a  mistake  in  the 
mortgage  in  the  description  of  the  property,  and  the  same 
mistake  exists  in  the  decree  and  the  sheriff's  deed,  equity  will 
go  back  to  the  original  transaction  and  reform  all  three  so 
as  to  make  them  conform  to  the  original  intention  of  the 
parties."  (See,  also,  Donald  v.  Beak,  57  Cal.  399, 405,  where 
Quivey  v.  Baker,  mpra,  is  cited.) 

It  is  also  urged  as  an  objection  to  the  remedy  by  inde- 
pendent action  that  the  mortgagor  is  deprived  of  his  prop- 
erty by  a  sale  without  notice,  the  property  having  been  de- 
scribed as  certain  lots  in  block  H;  but  it  is  in  the  power  of  a 
court  of  equity,  after  having  reformed  the  mortgage  and  pro- 
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oeodings  down  to  the  sale,  to  diiect  a  new  notice  and  sale  if 

justice  requires  it. 

The  defendants  answered  the  complaint,  the  cause  was 
tried,  and  the  court  found  for  the  defendants.  Appellant  at- 
tacks oertain  of  the  findings  as  not  justified  by  the  evidence. 
The  eighth  finding  is:  'That  there  was  not  a  mutual  mis- 
take of  the  defendants,  the  parties  making  said  mortgage; 
but  there  was  a  mistake  made  by  the  plaintiff  in  drawing  up 
said  mortgage,  in  this,  that  he  intended  to  include  in  the 
mortgage  the  lots  7, 13,  and  14,  in  block  K  of  said  town  of 
Ckmoord.  The  understanding  was  not  that  the  defendanta 
Moragas  were  mortgaging  said  lots  in  block  K," 

In  the  ninth  finding  it  is  said  that  plaintiff,  in  preparing 
his  mortgage,  copied  the  description  of  the  lots  from  the 
Gehringer  mortgage  in  which  the  town  lots  were  described  as 
being  in  block  H,  but  the  mortgagors  intended  to  mortgage 
to  Gehringer  lots  7, 13,  and  14,  in  block  K. 

The  eleventh  finding  is  as  follows:  "That  the  said  plain- 
tiff, John  F.  Busey,  supposed  the  said  Gehringer  mortgage 
contained  a  correct  description  of  said  lots,  as  did  also  the 
defendants  Moragas." 

Appellant  contends  that  said  eighth  finding  is  not  justified 
by  the  evidence,  and  this  contention  I  think  must  be  sus- 
tained. 

Indeed,  the  probative  facts  stated  in  the  ninth  and  elev- 
enth findings,  and  as  to  which  the  evidence  is  not  conflicting, 
would  seem  to  demonstrate  that  the  ultimate  fact  stated  in 
the  eighth  finding  that  there  was  not  a  mutual  mistake  in 
the  description  of  the  lots  could  not  be  justified  by  the  evi- 
dence; for  if  in  making  the  Gehringer  mortgage  in  which  the 
lots  were  described  as  being  in  block  H  defendants  under* 
stood  and  believed  they  were  mortgaging  the  lots  which  were 
in  fact  in  block  E,  it  would  be  the  natural  and  reasonable 
inference  that  where  town  lots  were  described  in  a  subsequent 
mortgage  in  identically  the  same  words  and  figures  that  the 
3ame  lots  were  intended,  and  especially  where  the  mortgag- 
ors did  not  own  any  lots  in  block  H,  but  did  own  lots  bearing 
the  same  numbers  in  block  K ;  and  the  evidence  showed  with- 
out conflict  that  defendants  neither  owned  nor  claimed  any 
other  lots  in  said  town  than  7,  13,  and  14  in  block  K,  and 
that  said  lots  were  commonly  designated  as  the  "Neff  prop- 
erty,"  upon  which  Dr.  Neff  then,  and  for  several  years  before, 
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redded.  Mr.  Moraga  testified  that  at  the  time  the  mortgage 

was  executed  he  asked  the  plaintiff  whether  the  Ne£P  property 
was  in  the  mortgage,  and  that  plaintiff  told  him  it  was  not; 
and  the  plaintiff  testified  that  he  told  him  it  was,  and  that 
Moraga  wanted  to  sell  the  lots  to  him.  But  Mr.  Moraga  fur- 
ther testified  as  follows:  ''I  found  out  the  Neff  propertj  was 
in  the  Gehringer  mortgage  when  the  foreclosure  suit  was 
commenced.  I  told  Mr.  Wells  at  that  time  the  Gehringer 
mortgage  contained  the  Neff  property,  and  I  understood  at 
the  time  the  Gehringer  mortgage  was  foreclosed  that  it  was 
foreclosed  upon  the  Neff  property.  I  also  found  out  that 
the  plaintiff's  mortgage  contained  the  Neff  property  when 
the  plaintiff  foreclosed  his  mortgage,  and  I  understood  that 
plaintiff  and  Gehringer  both  foreclosed  on  the  Neff  prop* 
er^.  I  found  out  first  that  the  Neff  property  was  in  the 
plaintiff's  and  Gehringer's  mortgages  when  the  papers  were 
served  upon  me  in  the  foreclosure  suit.  Mr.  Wells  [defend- 
ant's attorney]  read  the  papers  to  me  and  told  me  the  Neff 
property  was  contained  in  them,  and  I  understood  at  the 
time  of  the  foreclosure  suit  of  plaintiff's  mortgage  and  Geh- 
ringer's  mortgage  that  hoth  mortgages  contained  the  Neff 
property. 

The  record  also  shows  that  upon  the  hearing  of  the  fore- 
closure case  the  defendants  Moraga  and  wife  appeared  I  v 
counsel  and  admitted  the  execution  of  hoth  plaintiff's  and 
•    Gehringer's  mortgages,  and  permitted  their  defaults  to  he 

entered. 

\  In  view  of  the  defendant's  testimony,  it  is  clear,  beyond 
controversy,  that  they  understood  that  all  mortgages  which 
covered  town  property  was  upon  the  lots  spoken  of  as  the 
"Neff  property,"  and  they  are  estopped  by  the  judgment  to 
deny  that  they  executed  the  mortgage.  The  mortgage  wa.-' 
read  to  him  by  Mr.  Wells  when  the  papers  were  served,  and 
he  then  knew  how  the  lots  were  described,  and  he  testified 
that  he  "understood  at  the  time  of  the  foreclosure  suit  of 
plaintiff's  mortgage  and  Gehringer's  mortgage  that  both 
mortgages  contain  the  Neff  property."  With  that  under- 
standing he  made  no  defense  and  had  his  default  entered. 
It  is  dear  that  from  the  time  Bfr.  Wells  read  the  mortgage  to 
him  that  he  was  laboring  under  a  mistake  as  to  the  descrqh 
tion  of  the  property  upon  which  Dr.  Neff  resided,  an^  hav- 
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ing  consented  to  a  deciee  of  foreclosure  upon  the  understand- 
ing that  it  included  the  Neff  property,  he  is  estopped  from 
saying  that  there  was  no  mistake  on  his  part,  and  that  he 
gave  a  mortgage  on  property  which  he  knew  was  not  his; 
and  the  fact  that  before  plaintiff's  mortgage  was  executed 
he  had  made  a  mortgage  to  Gehringer  by  the  same  descrip- 
tion intending,  and  understanding,  as  he  admits  and  the 
court  finds,  that  the  property  mortgaged  was  the  NeflP  prop- 
erty, would,  to  say  the  least,  render  it  highly  improbable  that 
when  he  made  the  mortgage  to  plaintifi^  by  the  same  descrip- 
tion he  intended  a  different  pn^erty,  especially  when  he  does 
not  claim  to  have  known  until  after  the  foreclosure  sale  that 
the  Neff  property  was  not  in  block  H. 

The  findings  that  there  was  not  a  mutual  mistake  in  the 
description  of  the  lots,  and  that  the  understanding  was  not 
that  the  defendants  were  mortgaging  the  lots  in  block  £, 
are  not  justified  by  the  evidence. 

I  advise  that  the  judgment  and  order  appealed  from  should 
be  reversed. 

Ghipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 


[Crfan.  No.  660.  la  Bank.— DeoemlMr,  S,  1900.] 

THE  PEOPLE,  Respondent,  v.  JUSTIN  A.  BROWN,  Ap 

pellant. 

irerdiet  of  guilty  of  onirdsr  will  not  ba  disturbed  upon  appeal,  not- 
withatanding  doubt  thrown  upon  tba  iaatinuiiqr  of  tho  onty  oyo- 
witacaa  to  the  homicide,  which,  if  believed  bj  the  Jury,  would 
support  the  ▼erdict,  and  notwithstanding  the  corroboration  of  testi- 
mony ol  the  defendant  that  he  acted  in  self-defense.  The  truth  or 
faldty  of  the  teatimopy  was  mattsr  for  the  jury  to  pass  upon. 
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Id. — ^BniNENOB— Lbaoxito  Qukbiioivs — ^DiscBsnoii  of  Tbial  Ooubt.-^ 
Tba  trial  oourt  has  diMvatlon  to  allow  leading  questiona  to  ba  adr 
dreued  to  a  witneM  for  the  proeeeution  in  his  eramliiation  1m 
chief,  and  ita  diaeretioB  will  not  be  interfered  with  upon  appeal,  ex- 
cept in  a  dear  caee  of  ahuae. 

Id. — Harmless  Ruling — Preliminary  Qlt:stions — ^Dtino  Declara- 
tions.— The  allowance  of  preliminary  questiona  aaked  of  a  witness 
with  a  view  to  the  introduction  of  the  dying  declarations  of  the 
deeeased  it  harmleee,  and  oould  not  prejudioe  tha  defendant,  where 
the  dying  declarations  were  not  olfered  in  evidenea. 

* 

Id. — Declabation  of  Deceased — Refusal  to  Strike  Out. — Tho  rofnsal 
of  the  court  to  strike  out  evidence  of  a  declaration  of  the  de- 
ceased, made  a  short  time  after  the  shooting,  that  he  was  "shot 
to  kill,"  cannot  be  prejudicial  where  it  was  conceded  that  defend- 
ant fired  the  fatal  shot. 

In^lfoTiTE — ^Deolabations  of  DsnNDAHT — ^IimifACT  With  Wife  of 

Deceased. — For  the  purpose  of  proving  motive  for  the  murder  of 
the  deceased,  evidence  of  the  declarations  of  the  defendant  tend- 
ing to  show  intimate  friendship  or  meretricious  relations  between 
him  and  the  wife  of  the  deceased  is  competent;  and  the  fact  that 
the  declarations  were  of  a  vague  and  general  character  goes  to 
their  weight,  and  not  to  their  admissibility. 

Id. — Evidence  of  Motive  Matkbial — Plea  of  Selv-defeitsb. — Evidence 
tending  to  show  a  motive  for  the  killing  is  as  material  for  the 
state,  where  the  defendant  claims  that  he  acted  in  selfHlefenae,  as 
where  the  killing  is  denied. 

Id. — ^iHSTBuonons  as  to  Dmie  Deoulbahohs.—- Abstract  instmctioBs 
as  to  dying  declarations,  where  none  were  introduced  in  evideaei^ 
are  not  ground  for  reversal;  and  the  refusal  to  gita  instrnetioas 
requested  relating  to  that  snbjeet  is  not  erroneons. 

Id.— IiiAFPUCABLB  Iir8T»DOTiona.— Instmctions  having  no  application 
to  the  faeta  of  tha  eaaa  are  properly  disaOowad. 

APP£AL  from  a  judgment  of  the  Superior  Court  of  Km 
County  and  from  an  order  denying  a  new  tfiaL  X  W.  Ma- 

hon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alvin  Fay,  and  J.  W.  P.  Laird,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Assist- 
ant Attorney  General,  for  Respondent. 

OABOUTTE,  J.— Defendant  has  heen  convicted  of  the 
crime  of  murder  and  sentenced  to  life  imprisonment.  He 
now  attacks  the  evidence  as  not  being  sufficient  to  support 
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the  veidiet.  The  kilHng  is  oonceded,  and  self-defeiiM  was 
the  plea  at  the  trial. 

There  was  bad  blood  between  these  two  men,  and  com- 
municated thieats  of  bodily  harm  had  been  made  by  both  a 
ahoft  time  prior  to  the  homidde.  The  single  eyewitness  to 
the  tragedy,  a  boy  of  twenty  years  of  age,  testified  to  facts 
which,  if  true,  show  the  defendant  to  be  guilty  of  murder. 
The  defendant  testified  that  the  deceased,  at  the  time  the 
fatal  shot  was  fired,  was  advancing  upon  him  in  a  threaten- 
.  ing  manner  with  an  uplifted  board  in  his  hand,  and  that  the 
shooting  was  necessary  to  save  his  own  life.  The  location  of 
the  deadly  wound  upon  the  body  tend;?  strontrly  to  corrobo- 
rate the  testimony  of  defendant  as  to  the  particular  circum- 
stances under  which  the  fatal  shot  was  fired.  Again,  some 
doubt  is  thrown  upon  the  truthfulness  of  the  testimony  of 
the  0}  ewitness  by  reason  of  the  fact  that  he  made  many 
.statements  prior  to  the  trial  to  various  parties  in  detailing 
the  circumstances  of  the  affray,  which  were  in  conflict  with 
his  testimony.  But  after  considering  all  these  matters  this 
court  can  only  say  that  the  truth  or  falsity  of  his  evidence 
was  essentially  a  matter  for  the  jury  to  pass  upon.  If  his 
evidence  were  true,  the  defendant  vms  guilty  of  murder,  and 
evidently  the  jury  believed  his  testimony.  Under  principles 
of  law  long  settled  in  this  state,  we  cannot  disturb  the  ver- 
dict upon  the  groond  that  the  evidence  is  too  weak  to  sup- 
port it 

Various  objections  are  made  to  the  rulings  of  the  court 
upon  the  admission  of  evidence,  and  we  will  notice  the  more 
important  ones.  Many  of  these  objections  are  made  to  mat- 
ten  of  evidence  which  in  no  possible  way  bore  upon  defend- 
ant's guilt,  and  had  no  tend^cy  whatever  to  prejudice  him 
in  the  trial  of  his  case. 

It  is  insisted  that  the  court  abused  its  discretion  in  allow- 
ing leading  questions  to  be  asked  the  witness  Bennett.  Some 
of  the  qaeetions  to  which  this  objection  is  made  are  not  lead- 
ing, as  for  example,  'Did  he  have  anything  in  his  hand?" 
In  view  of  the  fact  that  Bennett  was  the  principal  witness 
for  the  prosecution,  the  court  might  wdl  have  restiicled  the 
manner,  of  the  examination  within  narrower  limits.  At  the 
same  time,  it  is  only  in  very  exceptional  cases  that  we  will 
dedaiethe  trial  court  to  have  abused  its  discretion  in  aUowiug 
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an  attorney  to  ask  leading  qoestiona.  The  motives  for  the 
action  of  the  trial  court  in  matters  of  this  kind  are  often  of 
the  character  that  the  printed  record  brought  before  us  but 

poorly  discloses,  and  for  this  reason  alone  a  wide  range  is 
given  it  in  governing  the  conduct  of  attorneys  in  the  exam- 
ination of  witnesses.  Upon  this  point  we  cannot  say  that  the 
court  abased  its  discretion.  The  questions  asked  the  witaSBB 
Hitchcock  all  went  to  the  establishment  of  a  foundation  upon 
which  to  base  the  introduction  of  a  dying  declaration.  In- 
a^^much  as  the  dying  declaration  was  not  thereafter  intro- 
duced in  evidence,  objections  to  the  questions  addressed  to 
him  need  not  be  considered.  For  the  evidence  given  was 
merely  preliminary,  and  in  no  way  prejudiced  defendant 

The  witness  Hitchcock  testified  that  he  saw  deceased  a  very 
short  time  subsequent  to  the  shooting,  and  that  the  deceased 
said  to  him,  ''I  am  shot  to  kill."  Even  conceding  this  evi- 
dence to  be  inadmissible  bearsay,  still  no  prejudicial  error 

was  committed  in  refusing  a  motion  to  strike  it  from  the  rec- 
ord. For  it  was  conceded  that  defendant  fired  the  fatal  shot, 
and  certainly  that  is  as  far  as  the  declaration  of  the  wounded 
man  went. 

Declarations  of  the  defendant  were  introduced  in  evidence, 
which  tended  to  show  an  intimate  friendship  existing  be- 
tween him  and  the  wife  of  deceased.  This  evidence  was  of 
a  very  vague  and  general  character,  but  objeGti(«is  upon  this 
gronndgotoits weight  rather  than  to  its  admissibility.  Fcffthe 
purpose  of  proving  motive  for  the  murder  of  a  husband,  mer- 
etricious relations  existing  between  a  defendant  and  the  dead 
man's  wife  may  be  shown,  and  it  is  said  in  People  v.  Stout,  4 
Park.  C.  G.  128 :  "Whatever  fact  tends  legitimately  and  fairly, 
according  to  the  ordinary  operation  of  the  human  mind  and 
the  ordinary  principle  of  human  conduct,  to  show  motive, 
may  properly  be  given  in  evidence,  in  proof  of  any  assumed 
motive  for  the  commission  of  crime.  If  the  prisoner  and 
Mrs.  Littles  had  not  been  brother  and  sister,  so  thai  they 
could  not  intermarry,  no  doubt,  I  think,  would  have  existed 
on  the  point.  In  such  case  I  think  it  would  have  been  quite 
apparent  that  a  sufficient  motive  would  have  existed  in  the 
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case,  and  that  it  was  proper  to  show  a  criminal  intimacy  be- 
tween them.  It  would  have  been  apparent  in  such  case  that 
they  might  have  a  motive  to  get  rid  of  the  husband,  that 
they  might  more  safely  continue  their  criminal  intercourse." 
(See,  also,  Pienon  v.  PeapU,  79  N.  Y.  424^ ;  StaU  v.  Larkin, 
11  Nev.  328.)  WhOe  ^e  cases  cited  are  those  where  the 
identity  of  the  party  who  did  the  killing  is  a  contested  fact, 
still  we  see  no  difference  in  the  application  of  the  principle 
of  law  here  invoked.  Where  the  claim  of  the  defendant  upon 
trial  for  murder  is  that  the  killing  was  done  in  self-defense, 
then  a  motive  for  the  murder  is  a  dicumstanoe  as  directly 
material  to  establish  the  case  for  the  state  as  where  the  killing 
by  a  defendant  is  itself  denied. 

Complaint  is  made  that  the  court  committed  error  in  modi- 
fying a  certain  instruction  bearing  upon  the  law  iqpplicable 
to  dying  dedaiations.  We  have  searched  the  large  record 
in  this  case  with  great  care,  and  find  no  dying  dedarations  of 
the  deceased  to  have  been  introduced  before  the  jury.  And 
for  this  reason  the  law  given  to  the  jury  upon  the  point  was 
merely  abstract,  and  it  is  evident  upon  its  face  availed  noth- 
ing either  for  or  against  the  defendant 

There  being  no  dying  declarations  of  deceased  introduced 
before  the  jury,  the  court  was  entirely  justified  in  refusing 
to  give  the  instruction  asked  bearing  upon  a  written  dying 
dedaiation  claimed  by  defendant  to  have  been  in  the  poe- 
amaxm  of  the  prosecution^  and  which  th^  refrained  from 
introducing  in  evidence.  No  oral  declaration  <^  deceased 
being  introduced  in  evidence,  the  principle  sought  to  be  in- 
voked that,  when  weaker  evidence  is  introduced  by  a  party 
where  stronger  evidence  is  in  his  possession,  the  evidence 
introduced  should  be  viewed  with  distrust,  can  have  no  pos- 
sible application  to  the  facts  of  this  case.  The  charge  of  the 
court  as  a  whole  appears  to  be  full  and  fair,  and  no  sub- 
stantial objection  to  it  presents  itself. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarlaod,  J.,  Temple,  J., 
and  Hen^iaw,  J.,  concurred. 

1 S5  Am.  B^.  6M. 
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(&  F.  No.  2646.  In  Banlb— December  8,  1000.] 

CAROLINE  CAMENZIND,  Appellant,  y.  JOHN  KAMP- 

FEN,  Respondent. 

Ouufs  Cbctxcati. — ^Ib  tfa*  tbnoee  of  tlie  tmucript  upon  ap- 
peal diadoeing  who  an  tha  a*tonM{ya  of  reoord»  an  appeal  irill  aot 
be  dismieaed  upon  a  mere  atipnlatko  of  attom^ya,  without  a  eatill- 
eate  of  the  clerk,  under  seal  of  the  court,  setting  forth  the  mattera 
required  by  rule  VI  of  this  court*  and  alao  tha  data  of  tha  enli^  of 
tha  order  or  judgment  appealed  from. 

MOTION  to  dismiss  an  appeal  from  the  judgment  of  the 
Superior  Court  of  Sacramento  County.  Matt.  F,  Johnson, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Hell  &  Dunn,  for  Appellant. 

Devlin  &  Devlin,  for  Respondent 

THE  COURT. — A  motion  has  been  made  to  dismiss  the 
appeal  from  the  judgment  in  the  above-entitled  acdon,  based 
upon  a  stipulation  signed  by  certain  attorneys  of  tiiis  court, 

representing  themselves  as  attorneys  respectively  for  the  ap- 
pellant and  respondent.  No  transcript  on  appeal  has  been 
tiled,  nor  has  the  moving  party  presented  any  certificate  from 
the  derk  of  the  superior  court  from  which  it  can  be  detei^ 
mined  whether  the  appeal  has  been  taken,  or  who  are  the 
attorneys  therein  for  the  respective  parties. 

Subdivision  2  of  rule  VI  of  this  court  provides  that,  on  a 
motion  to  dismiss  an  appeal  on  any  other  ground  than  the 
failure  to  file  the  transcript  within  the  prescribed  time,  the 
moving  papers  shall  conast  of  the  certificate  of  tiie  derk  be- 
low setting  forth  certain  matters  mentioned  in  the  preceding 
subdivision  of  the  rule,  among  which  are  ''the  fact  and  date 
of  the  filing  of  the  notice  of  appeal,  together  with  the  fact 
and  date  of  service  thereof  on  the  adverse  party,  and  the 
character  of  the  evidence  by  idddi  said  service  appears." 
While  we  have  no  reason  to  question  the  authority  of  Hie  at- 
torneys who  have  signed  the  above-named  stipulation,  we  are 
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unwilling  to  establish  a  pieoedeni  by  which  an  order  for 
the  dismissal  of  an  appeal  may  be  granted  upon  the  applica- 
tion of  persons  not  authorized  to  represent  the  parties  to  the 
appeal.  In  analog^'  to  the  practice  embodied  in  the  above 
ruley  it  must  be  held  that  on  a  motion  to  dismiss  an  appeal 
upon  a  stipulation  of  the  parties  thereto,  when  no  transcript 
of  the  record  has  been  filed  herein,  there  must  be  presented 
in  addition  to  the  stipulation,  a  certificate  of  the  clerk  below, 
under  seal  of  the  court,  setting  forth  the  matters  aforesaid, 
and  also  the  date  of  the  entry  of  the  order  or  judgment  ap- 
pealed from. 

The  motion  to  dismiss  the  i^peal  is  denied  without  preju- 
dice to  its  removal  upon  the  presentation  of  the  certificate 
above  indicated. 


[&  Y.  No.  ISSO.  In  Bank.— DMtmbtt  t,  1900.] 

GEORGE  E.  WHITE,  Plaintiff,  v.  FRANKIK  WHITE, 
Eespondent   J.  S.  EOHEBOUGH,  Appellant. 

DivoBCB — ^AuHONT — MoNiT  JuDOMKNT — ExMomov. — final  decree  of 

divorce  granted  to  the  wife  containing  jutlGrnient  in  her  favor  for 
permanent  alimony  in  a  single  sum  of  nmiu  y  can  only  be  regar«l<'<l 
as  an  ordinary  money  judgment,  to  be  enforced  by  writ  of  execution 
againat  the  property  of  the  husband. 

Id.— BioKxvxB  AFFonmD  Fftrnmnx  Lite — Cessatioh  or  Fuwotions.— 
Tba  fnnctioxui  of  a  receiver  appointed  pending  an  action  for  di> 
Torce,  who  took  posBCflsion  of  no  property  before  tho  judgment* 
terminated  with  the  entry  of  the  judgment* 

Id.— OomcDruAiiOB  of  Rbcdtkb  Aim  Jupokehi'  JuBMPronow — ^Voio 
&AXM  AHD  Piiii  TFiiii  or  ABSiSTAircB.— Tbe  eoort  bad  no  juriedic- 
tioiiy  after  the  entry  of  the  money  judgment  in  such  action,  to  eon- 
tinnefbe  receiver  for  the  purpose  of  enftecing  the  judgment;  and  a 
sale  made  by  such  receiver  of  the  property  of  the  husband,  and  a 
deed  thereof  made  by  him  to  the  wife,  are  void  and  cannot  justify 
a  writ  of  aetiitanoe  to  the  wife  a»  purcbaaer. 

jB^—GoirRBUOiioir  ov  Oodb— Bbobevb  to  Ewiuioi  JtoeMsifT.— The 
power  given  under  subdirislon  9  of  leetioa  604  of  the  Oode  of  Civil 
Procedure  to  appoint  a  receiver,  "after  judgment,  to  carry  the  judg^ 
ment  into  effeet,"  it  to  be  eonttmed  aa  applying  only  to  eaaea 
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where  the  judgrmont  affects  specific  property,  and  not  as  applicable 
to  the  case  of  an  ordinary  judgment  for  money,  which  may  be  en- 
forced by  execution. 

Id. — Ck)R0LU8IVENE8B  OF  FllfAL  JUDOMBr^POWIB  IfOT  KMlBtBt^A 

final  judgment  in  an  action  for  divorce,  in  which  no  power  is  re- 
served to  render  any  further  relief,  is  conclusive  of  the  rights  of 
the  parties,  as  to  the  relief  granted,  as  well  as  to  the  relief  with- 
held. The  court,  in  such  case,  is  without  jurisdictioa  to  raider 
any  other  or  further  judgment  or  relief  in  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisoo  granting  a  writ  of  assistance. 
J.  C.  B.  Hebbardy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  R.  BigeloWy  and  A.  A.  Sandfiraon,  for  Appellant 

Henn^  E.  Highton,  William  T.  Baggett,  and  Walter  H.. 
Linf orth,  for  Respondent. 

VAN  DYKE,  J.— Appeal  by  the  defendant  Kohrbough 
from  an  order  made  on  the  application  of  the  defendant, 
1  rankie  White,  directing  the  issue  of  a  writ  of  assistance. 
The  case,  stripped  of  inunaterial  circumstances,  is  this : 

In  a  suit  brought  by  the  plainti£P  against  the  defendant, 
Mrs.  Whit5— in  which  she  had  filed  a  cross-complaint — an 
interlocutory  judjjnieiit  was  entered  in  her  favor  for  divorce; 
and  afterward,  February  d,  1895,  a  hnal  judgment  for  one 
hundred  thousand  doUais. 

A  xeceiyer  had  been  previously  appointed  to  take  charge 
of  plaintiff's  property,  though  in  fact  he  had  not  taken  any 
of  it  into  possession.  By  the  final  judgment  the  receivership 
was  continued  with  authority  and  direction  to  the  receiver 
to  prosecute  suits  and  ''take  any  and  all  legal  measures  and 
proceedings  to  enforce  and  secure  the  collection  of  the  un- 
paid monthly  allowance  theretofore  awarded,  etc.,  and  also 
the  said  sum  of  one  hundred  thousand  dollars  awarded  (to 
the  defendant)  by  said  final  decree." 

Afterward,  April  12^  1895,  an  order  was  made  directing 
the  receiver  to  sell  property  of  plaintiff,  including  the  lands 
now  in  question.  Under  this  order  the  property  was  sold 
by  the  receiver  to  Mrs.  White,  to  whom,  after  confirmation 
by  the  court,  it  was  conveyed  August  13, 1896.  Subsequently, 
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she  applied  to  the  court  for  a  writ  of  assistance  to  obtain 
possession  of  the  land,  and  thereupon  the  order  appealed 
from  was  made.   At  the  time  of  the  sale  by  the  receiver  the 

appellant  Kohrboiigh  was  in  posseasion  of  the  lands  in  ques- 
tion under  leases  from  the  plaintiff,  which  expired  pending 
the  application  for  the  writ  of  assistance. 

The  question  involved  ia  as  to  the  jurisdiction  of  the  court 
to  make  the  order  of  sale  of  July  17, 1895 ;  and  we  are  of  the 
opinion  that  this  cannot  be  sustained. 

The  judgment  in  the  case  is  not  in  any  way  affected  by 
the  provision  as  to  the  receiver.  The  receiver  liad  not  taken 
posMBrioD  of  any  property;  and  the  object  of  his  original 
appointment,  and  the  functions  originally  vested  in  him, 
terminated  with  the  entry  of  the  judgment.  Any  new 
duties  conferred  upon  him  by  the  judgment  were  in  excess 
of  the  jurisdiction  of  the  court,  whose  power  to  appoint  a  re- 
ceiver exists  only  in  the  cases  prescribed  by  the  Code  of  Civil 
Procedure,  section  664 — of  which  this  is  not  one.  (French 
Bank  Case,  58  Gal.  495.)  The  power  under  subdivision  3  (a 
new  provision  of  the  code)  to  appoint  a  receiver  "after  judg- 
ment to  carry  the  judgment  into  effect,''  applies  only  to  cases 
where  the  judgment  affects  specific  property — as  in  Ov/y  v. 
Ide,  6  Cal.  101^;  HiU  v.  Taylor,  22  Cal.  191,  and  other  cases 
cited  in  the  annotated  Code  of  Civil  Procedure,  section  564. 
The  provision  has  no  application  to  a  simple  money  judg- 
ment; in  such  case  the  writ  of  execution  furnishes  an  amply 
sufficient  remedy,  and  is  the  only  means  provided.  (Code 
Civ.  Ptoc,  sees.  682,  684.)  The  judgment  here  can  only 
be  regarded  as  an  ordinary  money  judgment. 

The  judgment  rendered  was  a  final  adjudication  of  the 
rights  of  the  parties,  and  was  conclusive  not  only  as  to  the 
relief  granted  but  as  to  the  relief  denied  or  withheld.  (Code 
Civ.  Proc.,  sec.  1908.)  Upon  its  entry  the  jurisdiction  of  the 
court  over  the  subject  matter  of  the  suit  and  the  parties  was 
exhausted,  unless  preserved  in  the  mode  authorized  by  stat- 
ute. "By  section  1049  of  the  Code  of  Civil  Procedure^  the 
cause  had  then  ceased  to  be  pending  in  the  court,  and  the 
court  was  without  jurisdiction  to  render  any  further  judg- 
ment therein."  (Bracket  v  Banegae,  99  Cal.  627 ;  Carpentier 

1  65  Am.  Dec.  490. 
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V.  Hart,  5  Cal.  406;  Bell  v.  Thompson,  19  Cal.  706;  2  notes 
to  California  Reports,  130;  Freeman  on  Judgments,  seci. 
141,  142;  1  Biaok  on  Judgmente,  sec  806.)  After  final 
judgmoit  any  further  judgment^  or  order  matarially  Taiying 
the  judgment,  is  a  mere  nullity.  (Barry  v.  Superior  Court, 
91  Cal.  486 ;  In  re  Barry,  94  Cal.  562 ;  Hubbard  v,  Mos8,  65 
Mo.  647 ;  Ross  v.  Ross,  83  Mo.  100.) 

Doubtless  iho  court  may  in  its  judgment  provide  for  fui^ 
ther  action  in  order  to  furnish  complete  relief.  But  in  sndi 
cases  tiiie  judgment,  as  to  such  matters,  is  not  final.  Here 
there  was  no  provision  of  the  kind,  and  the  judgment  was 
final  as  to  all  matters  involved.  The  order  complained  of 
was  not  designed  to  carry  into  effect  the  judgment  rendered, 
but  ia  in  effect  a  new  adjudication  in  the  nature  of  a  decree 
of  foreclosure  depriving  the  plaintiff  of  property  held  by  him 
under  constitutional  gu6U'anties,  and  of  which  he  cannot  be 
deprived  without  due  process  of  law. 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  proceeding. 

Temple,  J.,  Harrison,  J.,  McFariand,  J«»  Heoahaw,  J.. 

Garoutte,  J.,  and  Beatty,  C.  J.,  concurred. 

liehearing  denied. 


[Crim.  No.  Ml.  D&gutatBt  Onc—Deoembv  7«  1000.] 

THE  PEOPLE,  Respondent,  v.  W.  J.  GOLDSWOBTHT, 

Appellant. 

CmmrAL  Law— BoMLAsr— Immr  to  Cokiot  Amow — JswwMkrmit. 
— >Ab  infomuitioii  lor  Inirglmry  di&rging  that  the  drftndant  enterad 
the  baaement  of  a  oertain  itore  "with  intent  to  commit  araon"  suffi* 
dentlj  chargea  the  offenae,  and  need  not  state  the  facta  conatitat' 

ing  the  crime  of  arson.  It  is  sufficient  to  allege  an  entry  into  a 
building,  room,  or  apartment,  with  intent  to  eommit  *  apecifio 
feloi^. 

Id.— -Moxiva  loa  Asioir— InsmuiraB  Poucm  or  Dmnjnunfu  Pkor- 
XRTT— Pabol  Bvidbnob^Ib  ordflT  to  OBtablidL  a  motfvo  lor  the 
intent  of  the  defendant  to  oonunlt  araon,  the  fket  may  be  ahown  that 
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he  was  engaged  in  a  general  merchandise  business  in  the  adjoining 
building,  and  that  his  goods  therein  were  insured  against  loss  by 
fire,  and  the  amount  of  the  policies  issued  thereon  may  be  proved 
by  parol  evidence,  especially  where  it  appears  that  the  origiiutlB 
had  been  canceled  and  returned  to  the  insurance  office. 

iD^AHouaT  or  POMomi  Ktoms  Ovd  Valu»— UcpMna  Gbom-Xz* 
▲icnvATiOH — Obdbb  or  Proov— DiscBsnoif— Habhxbbs  Kulik«. — 

Where  a  repreefliitattve  of  the  board  of  trade  had  testified  for  the 
defendant  that  soon  after  his  arrest  he  inventoried  the  stock  and 
fixtures  of  the  defendant  and  valued  them  at  about  eleven  thousand 
dollars,  though  it  was  not  proper  cross-examination  for  the  prose- 
cution to  prove  by  him  that  the  aggregate  amount  of  the  insur- 
ance policies  on  the  property  exceeded  twelve  thousand  dollars,  yet 
the  order  of  proof  was  in  the  discretion  of  the  court,  and  the  evi- 
dence being  proper  testimony  in  chief  for  the  prosecution,  its  al- 
lowmnee  on  eroaa^amination  was  not  prejudicial  to  the  defendant, 
and  does  not  constitute  reversible  error. 

Id. — IifSANiTT  OF  VammAFT — qualdioatioit  or  Bxrnr  WranaB-^ 
Rejection  of  Evidkrce — DiscREnoir  or  ISual  GOdbv — AmaL. — 

In  determininf;  the  qualification  of  an  expert  witness  to  give  an 
opinion  upon  the  mental  soundness  of  the  defendant,  the  trial  court 
has  a  broad,  lepal  discretion,  and  its  decision  in  rejecting  his  testi- 
mony will  not  be  disturbed  upon  appeal,  unless  its  discretion  has 
been  abused  and  its  ruling  rejecting  the  evidence  is  plainly  and  in- 
disputably wrong.  The  fact  that  this  court,  if  deciding  the  ques- 
tioD  at  Hm  trial,  mmld,  upon  the  showing  made,  have  allowed  the 
expert  to  testify,  Is  not  tiis  test  wbleh  should  gomn  tbis  ooart 
upon  appeaL 

Id. — Evidence  of  Insahitt — Chimerical  Theory — ^Rebuttal  t?y  Ex- 
pert.— Where,  as  tending  to  show  the  insanity  of  the  defendant,  it 
was  testified  that  he  consulted  a  hoiler-maker  as  to  the  feasibilitv 
of  making  a  boiler  so  light,  by  the  use  of  aluminum,  that  he  could 
carry  it  on  his  back  in  prospecting  tours,  the  prosecution  may 
prove  in  rebuttal  by  a  qualified  expert  witness  that  the  theory  or 
idea  of  the  defendant  was  not  so  chimerical  or  improbable  as  to 
indicate  mental  unsoundness. 

Id. — ^UvBALANCED  MiND — EXCUSE  FOB  Crime. — ^Evidence  indicating  a 
mental  change  in  the  defendant,  and  that  he  had  an  unbalanced 
mind,  does  not  establish  an  excuse  for  crime,  where,  as  tested  by 
the  rules  of  the  common  law,  the  jury  were  authorized  to  find 
from  the  evidence  that  the  defendant  was  not  so  insane  as  to  be 
irresponsible. 

Id.— Vauahgb— "Baskxent  Room*— "CnxAB."— The  distinction  be- 
tween a  "basement  room"  and  a  "cellar"  may  be  very  slight;  and 
whera  the  defendant  is  properly  charged  witJi  entry  into  a  "base- 
ment room"  with  intent  to  commit  arson,  and  the  term  "cellar"  is 
not  used  in  the  statute,  and  the  eridenos  sufficiently  shows  that  the 
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place  where  the  arHon  was  attempted  was  a  "room"  in  a  *n)asc- 
ment,"  where  merchandise  was  stored,  though  called  hj  some  of  the 
witnesses  a  "cellar"  as  well  M  a  *'baaement,"  there  U  no  subetan- 
tial  variance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  triaL  Jo- 
seph H.  Budd,  Judge. 

The  evidence  showed  that  the  basement  of  the  adjoining 
store  where  the  aison  was  attempted  was  partly  underground. 
It  had  walls  of  brick,  and  was  used  for  the  storage  of  mer- 
chandise. It  had  a  window  in  the  rear,  but  was  otherwise 
dark,  and  was  lighted  by  gas.  There  were  pillars  in  it  for  the 
support  of  the  iioor  above.  Shelves  weie  built  in  it  where 
merchandise  was  stored ;  and  it  had  a  floor  and  a  partilion. 
It  was  frequently  spoken  of  by  several  witnesses  as  the  ''cel- 
lar," and  aho  as  "the  basement"  Further  facts  are  stated 
in  the  opinion  of  the  court. 

J.  Q.  Swinnerton,  and  J.  J.  Fitzgerald,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  Henry  A.  Melvin, 
for  Respondent. 

GAROUTTE,  J.— The  defendant  has  been  convicted  of 

the  crime  of  burglary,  and  appeals  to  this  court. 

The  information  charged  that  defendant  entered  "the 
basement  room  of  a  certain  store,  with  intent  to  oommil 
arson."  It  is  now  claimed  that  the  pleading  does  not  state 
the  commission  of  a  crime.  Section  459  of  the  Penal  Code 
provides:  "Every  person  who  enters  any  house,  room,  apart- 
ment, tenement, ....  or  other  building, ....  wath  intent  to 
commit  grand  or  petit  lar(t  ny,  or  any  felony,  is  guilty  of 
burglary."  It  is  contended  that  "the  facts  constituting  the 
anon  should  be  alleged."  but  we  deem  the  law  of  pleading  in 
this  state,  as  dechired  by  the  code  and  the  authorities,  does 
not  demand  it.  In  People  v.  Nelson,  58  Cal.  107,  it  was  held 
that  an  indictment  stating  that  the  entry  was  made  with  in- 
tent to  commit  a  felony  was  fatally  defective;  yet  the  court, 
in  so  holding,  plainly  intimated  that  an  indictment  of  the 
character  of  the  information  here  involved  would  be  suffi- 
cient. The  court  in  that  case  stated  the  question  to  be:  "Was 
it  necessary  to  allege  an  intent  to  commit  a  specific  felony?" 
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and  in  answer  to  the  intenogataiy  held  that  it  was  neces- 
sary. In  People  v.  Bums,  63  Cel.  614,  a  case  identical  in 

principle  with  that  at  bar,  it  waa  held  that  the  information 
was  sufficient.  In  People  v.  Smithy  86  Cal.  238,  the  informa- 
tion was  declared  sufficient^  and  it  was  there  charged  that  the 
entry  was  made  with  intent  to  ocmimit  "larceny.'^ 

There  was  an  abundance  of  evidence  introduced  at  the 
trial  to  prove  the  allegations  of  the  information.  Indeed, 
the  evidence  as  to  the  res  gestae  was  not  contradictory  to  any 
extent,  and  defendant  relied  alone  upon  the  plea  of  insanity. 
Defendant  was  engaged  in  the  general  merchandise  busi- 
ness and  was  indebted  to  a  considerable  amount,  although  his 
assets  appear  to  have  largely  exceeded  his  liabilities.  The- 
motive  for  the  crime  is  claimed  upon  the  part  of  the  prosecu- 
tion to  have  been  a  purpose  to  secure  the  insurance  money 
payable  upon  the  loss  of  his  goods  by  fire.  The  policies  of 
insurance  were  not  introduced  in  evidence.  Indeed,  the  pros- 
ecution  did  not  seem  to  know  where  they  were.  Many  ob- 
jections were  made  by  defendant  going  to  the  introduction  of 
oi-al  evidence  bearing  upon  this  matter  of  insurance.  But 
we  find  none  of  the  exception  taken  thereto  possessed  of  sub- 
stantial merit.  The  fact  that  the  property  carried  insurance 
was  a  matter  which  could  be  proven  by  parol.  Indeed,  the 
witness  Keyes  so  testified  without  objection.  The  witness 
Grunsky  was  asked:  ''Did  your  firm,  at  any  time  during 
the  last  year,  issue  to  Mr.  J.  W.  Goldsworthy  any  policy  or 
policies  of  insurance  for  any  insurance  company  upon  hia 
stock  of  groceries  or  other  personal  property  about  his  gro- 
cery store?''  This  question  was  unobjectionable.  We  find 
no  attempt  made  by  the  prosecution  in  the  case  in  chief  to 
prove  by  parol  the  amount  of  insurance  resting  upon  this 
personal  property,  although  we  are  strongly  inclined  to  be- 
lieve that  such  evidence  would  have  been  competent,  espe- 
cially so  in  view  of  the  showing  that  the  original  policies  of 
insurance  had  been  canceled  and  returned  to  the  San  Fran- 
cisco office. 

The  defendant  placed  one  Harmon  on  the  witness  stand, 
who  testified  that,  as  a  representative  of  the  board  of  trade  of 
the  city  of  San  Frandsco,  he  inventoried  and  appraised  the 
stock  and  fixtures  of  defendant  soon  after  his  arrest,  and  the 
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valuation  was  given  by  him  at  the  sum  of  about  eleven  thou- 
sand dolIaxB.  Upon  ozofls-ezamination  he  stated  that  he  went 
to  see  defendant  after  his  arrest  to  have  some  insurance  poli- 
cies of  the  stock  transferred.  He  was  then  asked :  "What  was 
the  aggregate  of  those  insurance  policies?''  An  objection 
followed  that  the  evidenoe  was  not  cms-examination  «id  not 
the  best  evidence.  The  objection  being  overruled,  the  wit- 
ness answered  that  it  was  some  twelve  thousand  dollars.  This 
evidence  was  not  cross-examination ;  vet  it  was  material  and 
competent  evidence  for  the  state,  if  offered  at  the  proper  time. 
Our  attention  has  been  called  to  no  case  where  the  judgment 
has  been  reversed  by  reason  oi  the  admission  of  competent^ 
material  evidence  after  an  objection  that  it  was  not  cross- 
examination  was  improperly  overruled.  The  trial  court  is 
allowed  a  wide  range  in  fixing  the  order  and  manner  of  ad- 
mitting competent  evidence.  The  state  could  have  been  al- 
lowed by  the  court,  for  the  time  being,  to  have  treated  this 
witness  as  its  own  witness,  and  then  have  asked  him  this  same 
question.  Such  a  course  marks  an  ordinary  practice.  And  if 
that  may  be  done,  the  ruling  here  assailed  does  not  constitute 
reversible  error.  The  remaining  portion  of  the  objection, 
to  the  effect  that  the  answer  did  not  call  for  the  best  evidence, 
is  likewise  unsubstantial.  It  already  had  been  developed  by 
the  evidence  that  the  policies  had  been  canceled,  and  were 
without  the  jurisdiction  of  the  court;  but,  in  addition  to  that 
fact,  we  are  satisfied  the  proof  sought  to  be  established,  to  wit, 
the  aggregate  amount  of  money  called  for  by  the  policies  of 
insurance,  oould  be  established  by  parol  evidenoe.  Indeed, 
the  mathematical  calculation  as  to  the  sum  total  of  these  va- 
rious amounts  represented  by  the  insurance  policies  would 
have  to  be  made  by  some  person.  The  evidence  of  the  witness 
Harmon  as  to  the  manner  and  time  of  the  transfer  of  the  in- 
siirance  policies,  while  not  cross-examination,  in  no  way  in- 
juriously afTected  def(^ndant'?  rirrht^.  The  exception  taken 
to  the  evidence  of  the  witness  Keys  is  disposed  of  by  the  con- 
clusion already  declared  upon  the  consideration  of  the  testi- 
mony of  Harmon. 

Error  is  claimed  upon  the  part  of  the  court  in  holding:  that 
Dr.  Louis  Maddock  was  not  sufficiently  qualified  to  give  an 
opinion  as  an  expert  upon  the  mental  soundness  of  defend- 
ant.  In  some  jurisdictions  it  is  decided  that  the  trial  court 
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is  the  absolute  arbiter  as  to  the  qualifications  of  an  offered 

«xpert.  In  this  state  the  court  has  a  broad  legal  discretion 
in  deciding  the  question,  and  the  ruling  rejecting  the  wit- 
ness must  be  plainly  and  indisputably  wrong,  or  the  appellate 
court  will  not  disturb  it  The  fact  alone  that»  upon  the  show- 
ing made  at  the  triali  ibis  oourt^  if  aft  niri  prim,  would  have 
allowed  the  offered  expert  to  testify,  is  not  the  test  which 
should  govern  here.  Wharton  on  Criminal  Evidence,  sec- 
tion 406,  in  speaking  as  to  experts  says:  "Except  in  an  ex- 
traordinary case  an  appellate  court  will  not  rerene  on  ac- 
count of  a  mistake  of  judgment  on  the  part  of  the  trial  oourt 
in  determining  qualifications  of  this  class.''  Greenleaf  on 
Evidence,  sec.  430f,  thus  declares  the  law  upon  the  subject: 
'^In  most  jurisdictions,  it  is  declared  that  the  determination 
of  a  witness'  e]q>eriential  qualifications  should  be  left  to  the 
discretion  of  the  trial  court.  The  phrasing  differs  and  the 
practice  seldom  lives  up  to  the  theory.  In  some  courts  this 
discretion  is  not  reviewable;  in  others  it  is  reviewable  only 
in  case  of  its  abuse;  in  others  it  is  said  'largely'  to  control. 
It  cannot  be  doubted  that  this  beneficial  principle  should  be 
further  extended  and  strictly  observed,  so  that  a  witness'  ex- 
periential qualifications  should  be  invariably  left  to  be  de- 
termined by  the  trial  court  without  review."  AVithout  mak- 
ing a  recapitulation  of  the  evidence  here,  we  deem  it  sufii- 
cient  to  justify  us  in  saying  that  the  record  does  not  disclose 
a  state  of  facts  which  authorins  this  court  in  holding  that 
the  trial  court  abused  its  discretion  in  rejecting  the  testimony 
of  the  proffered  expert. 

As  tending  to  show  the  unsound  mental  condition  of  de- 
fendant, it  was  proven  that  he  consulted  a  boiler-maker  as  to 
the  feasibility  of  making  a  boiler  so  light  by  the  use  of 
aluminum  that  he  could  carry  it  upon  his  back  in  his  pros- 
pecting tours.  In  rebuttal,  the  prosecution  placed  Professor 
Corey,  of  the  State  University,  an  expert  upon  the  subject, 
on  the  stand,  for  the  purpose  of  showing  that  the  theory  or 
idea  of  defendant  was  not  so  chimerical  or  improbable  as  to 
indicate  mental  unsoundness.  In  view  of  what  we  have  al- 
ready said  in  sustaining  the  action  of  the  trial  court  in  ruling 
upon  the  qualifications  of  experts,  this  witness  must  be 
deemed  qualified.  The  evidence  given  by  him  was  interest- 
ing as  a  publication  of  valuable  information,  and  it  certainly 
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was  of  a  very  general  nature.  But  this  may  be  said:  If  it 
tended  to  diapiove  the  claimed  chimerical  ideas  of  defendant 
upon  the  use  of  alaminnm  as  an  element  in  the  construction 

of  steam  boilers,  it  wa^  proper  and  material,  and,  if  it  did 
not  do  so,  then  the  error  in  admitting  it  was  certainly  harm- 
less. 

It  18  insisted  that  a  fatal  variance  is  disclosed  between  the 
allegations  of  the  information  and  the  evidence.  The  in- 
formation charges  the  entry  to  have  been  made  into  a  *'base- 
ment  room."  It  is  now  claimed  that  the  evidence  shows  the 
entry  to  have  been  made  into  a  ''cellai."  The  difference  be- 
tween cellaiB  and  basement  rooms  in  many  cases  is  slight  in- 
deed. An  entry  into  a  cellar,  with  felonious  intent,  prob- 
ably does  not  constitute  the  crime  of  burglary  when  tested 
by  the  statute,  and  for  this  reason,  if  no  other,  we  would  Ik- 
slow  to  hold  the  place  entered  in  this  case  to  be  a  cellar  rather 
than  a  basement  room.  But  upon  an  examination  of  the  rec- 
ord we  are  entirely  satisfied  the  evidence  amply  supports  the 
allegation  of  the  information  that  the  entry  was  made  into 
a  "basement  room." 

This  ca^G  in  its  facts  is  most  peculiar.  The  defendant,  an 
old  resident  of  the  city  of  Stockton,  of  good  reputation,  en- 
gaged for  years  in  a  large  commercial  business,  having  a 
stock  of  goods  with  the  appurtenances,  the  cost  valuation  be- 
ing about  the  amount  of  the  insurance  resting  upon  the  prop- 
erty, his  liabilities  only  one-fourth  of  that  amount,  is  detected 
at  night  in  a  basement  adjoining  his  store,  in  the  very  act 
of  applying  a  torch  to  the  property  of  his  immediate  busi- 
ness neighbor  in  order  that  his  own  property  may  be  de- 
stroyed and  the  insurance  money  obtained.  The  prepara- 
tions made  by  defendant  in  order  to  secure  an  entire  and  cer- 
tain destruction  of  the  property  were  perfect  and  complete 
and  were  such  as  to  not  only  surely  result  in  the  destruction 
of  his  own  and  his  neighbor's  property,  but  were  such  as  to 
surely  result  in  the  loss  of  many  lives  of  persons  sleeping  in 
the  lodcjing-house  situated  upon  the  floor  above.  Upon  the 
other  side  of  the  picture  we  find  considerable  evidence  indi- 
cating an  unbalanced  mind  and  a  mental  chancy  in  the  de- 
fendant evidently  had  been  coing  on  for  a  few  years  past. 
But  an  unbalanced  mind,  of  itself,  does  not  excuse  crime. 
And  in  this  case,  tested  by  the  rules  of  criminal  law,  the  jury 
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could  well  say  fhe  evidence  pointing  to  the  defendant's  in- 
sanity was  not  of  that  character  which  should  acquit  him  of 

the  heinous  charge. 

We  have  carefully  examined  the  instructions  given  by  the 
court  to  the  jury,  and  find  no  substantial  objection  to  them. 

For  the  foregoing  leasoos  the  judgment  and  order  are  af-> 
firmed. 

Van  Dyke^  J.,  and  HarrisoDi  J.,  concurred. 


Iflfee.  No.  ese.  b  Bnk^Deeember  7,  IMOi] 

THE  PEOPLE  ex  rel.  REBECCA  TIIISBY,  Appellant,  v. 
RECLAMATION  DISTSICT  No.  556,  Respondent. 

Rmlaxatioh  Distbict— Validitt  of  OsoAifiZATioiY — Quo  Warranto. 
— A  reclamation  district  regularlj  organized  under  section  3446 
of  the  Political  Code  has  a  legal  existence  which  cannot  be  success- 
fully assailed  in  quo  warranto  if  there  is  no  Wliiting  twamp  land 
or  reclamation  district  within  ita  limits. 

Ilk— BvDHOT  SwAiiF  LanD  Dwmov— Bznui.  ov  QBeamo  Aor— Faixr 
CTB  TO  Bmeanzi.— ▲  ■vamp  land  distiiet  miaiiised  uiidar  the 
act  of  1861,  and  failing  to  tales  aay  steps  to  reorganize  imder  the 
act  of  1868,  which  substituted  a  new  scheme  for  the  reclamatifm  of 

•wamp  lands,  and  contemplated  a  reorganization  of  existing  dis- 
tricts  thereunder  and  expressly  repealed  the  act  of  1861,  ceased 
thereafter  to  exist,  and  is  not  an  obstacle  to  the  subsequent  or- 
ganixation  of  a  reclamation  district  including  its  original  limits. 

Id.— Bmuinfo  Ao^-Ooirwmjoiaaii  or  F»mso.— The  proriso  la  the 
aet  of  1878,  which  repealed  the  act  of  1861,  that  "until  such  organi- 
zation said  districts  now  formed  shall  proceed  under  the  laws  now 
in  force,"  is  to  be  construed  as  applying  to  existing  districts  reor- 
gani/inf?  under  the  repealing  act,  and  as  allowing  them  to  proeeed 
undvr  the  laws  theretofore  in  force,  during  the  period  of  transition, 
and  not  as  intcndrd  to  apply  to  an  existing  district  which  took  no 
steps  to  reorganize  under  the  act  of  1878.  [Be&tty,  C.  J.,  dissent- 
isgl 

Id. — ^FOBsm  BacXAMAnoif  Disniicr  IzxniAXX.T  OiOAinzEn— Failubb 

OF  PnrnoK  to  Describe  Lands. — A  former  reclamation  district 
illegally  organized,  under  the  Political  Code,  owing  to  the  failure 
of  the  petition  for  its  organization  to  set  forth  "a  descriptioD  of 
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the  land?  by  legul  aiibdivision  or  other  boundaries,"  is  not  a  bar  to 
the  regular  organization  of  another  reclamation  diatrict. 

Id. — Gezix&al  Objkotior  to  Prtxwh — JmsacmoK  om  Sutsktisqbs— 

Objbction  Upoh  Appeal.— The  fact  that  tiM  detaetivt  pedtioB 

was  objected  to  generally  at  the  trial,  and  tipon  oilier  ^rounda 
than  that  it  did  not  confer  jurisdiction  upon  the  supervlMn  to  act 
thereupon,  cannot  preclude  tlie  urging  of  fueh  objection  upon 
peal. 

Id.— Bb  Facto  Dmmor— SunoBr  or  FEmmre.— The  de  faeto  caditenee 
of  the  former  reclamation  district  wbicb  baa  no  de  jum  ezlitoBoe 

may  be  controverted;  and  a  finding  against  its  de  facto  exitttnee 
is  sufCcicntly  sustained  by  proof  that  after  the  board  of  super- 
visors had  approved  the  insufficient  petiti<m  nothing  further  was 
done  for  over  fifteen  years,  when  it  first  began  to  act  as  a  corpora- 
tion, and  acted  for  about  one  year,  when  it  ceased  to  act  entirely, 
and  its  members  and  otticers  long  subsequently  united  in  the  regular 
organization  of  the  reclamation  district  respondent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacni- 
inento  Ck>unty  and  from  an  order  denying  a  new  trial.  Matt. 
F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ex-Attomey  General  W.  F.  Fitzgerald,  Johnson  &  John- 
9on,  Grove  L.  Johnson,  and  Devlin  &  Devlin,  for  Appellant 

A.  L.  Shinn,  Gatlin,  Shinn  ft  OaHin,  and  W.  A.  Gett,  for 
Respondent 

THE  COURT.— Quo  wofranio.   The  complaint  alleges 

that  defendant  is  illegally  claiming  to  be  and  acting  as  a  re- 
clamation district,  and  that  the  organization  of  defendant 
was  unlawful,  and  that  it  never  became  a  reclamation  district 
A  general  demurrer  was  overruled  and  defendant  answered, 
alleging  the  regular  formation  of  defendant  as  a  re- 
clamation district  on  the  eighth  day  of  September,  1893,  un- 
der the  provisions  of  the  Political  Code. 

Defendant  had  judgment  that  it  ''was  a  public  corpora- 
tion, to  wit,  a  reclamation  district,  legally  organized  and  ex- 
isting under  the  laws  of  the  state  of  California,  and  legally 
entitled  to  exercise  corporate  functions  and  powers."  A  mo- 
tion for  a  new  trial  was  denied,  and  plaintiff  appeals  from 
tlie  order  and  from  the  judgment 
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The  court  found  that  defendant  was  organized  under  sec- 
tion 3446  of  the  Political  Code.  Appellant  does  not  dispute 
that  on  the  face  of  the  proceedings  defendant  was  regularly 
orgamized.  It  is  claimed  by  plaintiff  that  on  July  13, 1861,  the 
state  board  of  swamp  land  commissioneis,  pursuant  to  law, 
formed  the  entire  body  of  land  known  as  Andrus  island,  in 
Sacramento  county,  comprising  about  seven  thousand  six 
hundred  and  twenty-four  acres,  into  a  swamp  land  district 
designated  as  swamp  land  district  No.  8,  a  portion  of  which 
was  included  within  the  boundaries  of  defendant  district; 
that  under  the  act  of  March  28,  1868  (State.  1867-68,  p. 
507),  known  as  the  Green  act^  the  board  of  supervisors  of 
said  county,  on  April  7,  1869,  organized  reclamation  district 
No.  75  out  of  part  of  the  land  included  in  district 
No.  8;  that  said  board,  on  December  9,  1874,  organized  an- 
other reclamation  district  from  the  lands  in  said  Andrus 
island,  including  part  of  the  land  in  district  No.  76,  and 
known  as  reclamation  district  No.  213;  that  each  of  these 
districts  includes  lands  embraced  within  the  boundaries  of 
defendant  district ;  that  if  any  one  of  them  has  a  leg4  exist- 
ence the  defendant  district  cannot  stand,  since  it  was  not 
organised  under  section  8481  of  the  Political  Code  relating 
to  the  formation  of  a  district  from  lands  already  embraced 
within  the  boundaries  of  an  organized  district,  but  wiis 
formed  under  section  3446  of  said  code,  upon  the  assumption  . 
that  no  organized  district  stood  in  its  way.  The  court  found 
that  neither  district  No.  8,  nor  district  No.  75,  nor  district 
No.  213,  has  now,  or  ever  has  had,  any  legal  existence  as  a 
swamp  land  or  reclamation  district 

1.  Appellant  interposes  the  organization  of  swamp  land 
district  No.  8  as  an  insuperable  barrier  to  the  valid  organizer 
tion  of  defendant  district.  District  No.  8  was  set  apart  as  a 
swamp  land  district  under  the  act  of  1861,  supra.  The  scope, 
purpose,  and  effect  of  this  act  were  concisely  yet  comprehen- 
sively set  forth  in  PeopU  v.  DuMci  No.  SSI,  117  Cal.  114, 
whidi  was  a  case  similar  to  the  one  now  presented.  All  the 
pointe  made  in  support  of  district  No.  8  in  this  case  were  made 
in  the  case  cited,  except  that  it  is  now  claimed  that  section 
32  of  tlM  act  of  March  28, 1868,  was  overlooked,  and  that  the 
effect  of  this  section  was  to  leave  district  No.  8  in  the  control  of 

the  board  of  supervisors,  under  the  act  of  April  2, 1866.  (Stats. 
CXX3L  c^-n 
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1866-66,    p.    799.)    The   act   of    1868    substituted  a 
new  scheme  for  the  reclamation  and  sale  of  swamp  and 
overflowed  lands  to  take  the  place  of  the  various  schemes 
developed  in  preceding  statutes.   At  the  dose  of  aection  32 
is  found  the  following  provision:  ''After  any  distnct  now 
fonned  shall  organize  under  the  provisions  of  iMa  act,  the 
supervisors  of  the  county  shall  turn  over  to  the  trustees  all 
the  books  and  papers  in  their  possession  relating  solely  to 
that  district;  provided,  that  until  such  organization^  said 
districts  now  fonned  shall  proceed  under  the  laws  now  iii 
foree.*^  Appellant  calls  attention  to  the  plain  language  in 
this  proviso,  and  claims  that  to  give  it  effect,  as  must  be  done, 
there  is  no  escape  from  his  position,  and  therefore  district  No. 
8  is  still  operating  under  the  act  of  1866.  Section  71  of  the 
act  of  1868  ezprsBsly  repeals  the  act  of  1866,  together  with 
a  number  of  other  acts  on  the  same  subject,  and  we  have  no 
doubt  that  the  later  act  was  intended  to  take  the  place  of  the 
act  of  1866  and  not  to  leave  the  latter  act  in  force  as  to  all 
districts  theretofore  organized.  It  certainly  was  not  intended 
that  the  two  acts  were  to  remain  in  force,  else  the  act  of 
1866  would  not  have  been  in  terms  repealed,  and  some  more 
explicit  provision  would  have  been  placed  in  the  act  showing 
such  intention.   The  later  act  contemplated  a  reorganization 
of  the  districts  previously  formed,  but  it  very  properly  pro- 
'  vided  that  such  districts  as  intended  to  continue  in  existence 
should,  during  the  period  of  transition,  proceed  under  the 
law<=  t  heretofore  in  force.    The  proviso  applied  to  reorgan- 
ized districts,  but  did  not  and  was  not,  in  our  opinion,  in- 
tended to  i^ply  to  a  district,  like  No.  8,  that  took  no  steps 
to  reorganize,  and  so  f ar  as  Uie  record  shows,  transacted  no 
business  after  May  5,1869.  At  this  last  meeting  the  board  of 
supervisors  passed  a  resolution  annulling  all  contracto  for 
works  of  reclamation  in  the  district,  and  directed  the  derk  to 
notify  the  controller  of  the  state  that  all  contractors  have 
been  fully  paid  for  work  contracted  prior  to  March  28, 1868 
(the  date  of  the  passage  of  the  act  of  1868),  and  requesting 
him  to  transfer  to  the  supervisors  of  Sacramento  county  all 
books  and  papers  in  his  possession  relating  to  said  district, 
and  to  draw  his  warrants  for  the  cash  balances,  if  any,  stand* 
ing  to  the  credit  of  said  district.   This  action  was  apparently 
in  compliance  with  section  47  of  the  act  of  1868  and  is  con- 
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sigtent  with  an  intention  to  reorganize  tinder  the  act,  and  we 
find  nothing  in  any  of  the  minutes  offered  in  evidence  to 
show  that  the  district  attempted  or  desired  to  continue  its  ex- 
istenoe  under  the  lepealed  act  of  1866,  or  any  other  act 

Respondent  piesenta  sundry  requirementB  of  the  act  of 
1861  with  which  the  district  failed  to  comply  and  which  it  ih 
claimed  were  essential  to  the  forming  of  a  district,  but  we 
do  not  deem  it  necessary  to  go  over  this  ground.  We  are 
satisfied  that  the  court  oorrectly  held  in  People  v.  Dietrict  No, 
651,  w/pra,  that  districts  formed  under  the  act  of  1861  went 
out  of  existence  when  by  the  later  acts  the  legislature  changed 
its  policy  for  their  government  and  control ;  and  as  appellant 
claims  district  No.  8  to  be  a  district  under  the  act  of  1861  we 
must  hold  that  it  no  longer  exists. 

2.  AppeUant  makes  a  feeble  daim  that  District  No.  75  was 
l^gal  and  stood  in  the  way  of  forming  the  defendant  dis- 
trict. All  that  is  said  in  support  of  the  claim  is  that  the  pe- 
tition was  in  due  form,  properly  published,  and  duly  ap- 
proved by  the  board  of  supervisors.  It  does  not  appear  that 
it  ever  after  assumed  to  act,  or  thai  any  bustneas  was  tran- 
sacted in  its  name.  The  court,  however,  found  that  none  of 
the  lands  included  within  the  boundaries  of  this  district 
fell  within  the  boundaries  of  defendant  district,  and  this 
finding  is  not  attacked.  There  is  then  no  conflict  here. 

8.  But  appellant  contends  if  there  be  doubt  as  to  the  ex- 
istence of  district  No.  75,  because  formed  under  the  act  of 
1868,  there  can  be  no  doubt  that  district  No.  213  was  legally 
organized  under  the  Political  Code  as  it  stood  when  it  was 
organized  December  9,  1874.  Section  3446  of  that  code 
required  the  petition,  among  other  thingB,  to  set  forth  **a 
description  of  the  lands  by  legal  subdivisions  or  other  bound- 
aries." The  petition  described  the  various  bodies  of  land 
as  "tract  all  of  swamp  land  survey  Nos.  329  and  330,"  and 
similarly  as  to  all  the  tracts  of  the  several  petitioners.  The 
same  method  of  description  was  held  jurisdictional  and  in- 
sufficient in  RahUm  v.  Board  of  SupervUon,  51  Gal.  592, 
and  also  in  Ferran  v.  Supervisors,  51  Gal.  807,  by  two  of  the 
judges.  Ralston  v.  Board  of  Supervisors,  supra,  has  never 
been  overruled  or  questioned  so  far  as  we  are  advised,  and  we 
aee  no  reason  why  it  should  be.  Appellant  does  not  dispute 
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the  correctneBB  of  these  dedsions,  but  meete  them  by  daim- 

ing:  1.  That  the  decision  of  the  board  of  supervisors  on  the 
question  is  final;  2.  That  their  decision  cannot  be  collat- 
erally attacked;  3.  That  a  corporation  cannot  be  attacked 
collaterally ;  and  4.  That  at  the  trial  defendant  did  not  make 
the  objeotioni  and  it  is  too  late  to  raise  the  question  now.  De- 
fendant did  not  at  the  trial  make  the  specific  objection  that 
the  hind  wiis  not  described  in  the  petition.    The  objection 
upon  the  offer  of  the  petition  was  that  it  was  irrelevant,  im- 
material, and  incompetent,  and  some  specifio  objectionB  were 
stated,  but  none  directly  reaching  the  point  in  question.  Ap- 
pellant dtes  numerous  cases  to  show  that  an  objection  cannot 
be  first  raised  in  the  supreme  court,  especially  one  which 
could  have  been  cured  in  the  lower  court ;  and  two  cases  are 
dted — ^to  mt,  Howard  v.  Hamnon,  5  Cal.  78,  and  Shay  v. 
Superior  Court,  67  Gal.  541-^  the  point  'that  an  objection 
as  to  jurisdiction  must  be  raised  first  in  the  court  bdow." 
In  the  first  of  these  cases  the  objection  waa  that  no  appeal 
bond  had  been  filed  in  the  justice's  court  when  the  appeal 
was  taken  to  the  county  court.  The  objection  was  not  made 
in  the  court  bdow,  and  it  was  hdd  too  late  to  make  it  here 
because  if  it  had  been  made  in  the  county  court  it  would 
liavc  been  its  duty  to  hear  the  excuse  for  the  failure,  and  if 
suffident  to  allow  the  bond  then  to  be  filed.  In  the  other  case 
there  were  some  defects  in  the  proceedingi  to  appeal  the  case 
from  the  justice's  court  to  the  superior  court»  as  to  which  no 
objection  was  raised  until  the  caae  came  here,  where  it  was 
urged  that  the  superior  court  had  no  jurisdiction  to  try  the 
case.    It  was  held  that,  as  no  objection  was  made  to  the 
regularity  of  the  proceedings  in  the  court  below,  it  was  too 
late  to  take  advantage  of  the  insuffiden(^  of  the  notice  of 
appeal  or  of  the  undertaking.  The  many  cases  dted  by  ap- 
pellant relate  to  questions  of  incompetent  evidence,  admitted 
without  objection,  to  the  regularity  of  proceedings  or  to  ob- 
jections which  if  presented  in  time  might  have  been  obviated. 
In  the  case  now  here,  there  is  no  dispute  but  that  the  peti- 
tion as  shown  in  the  record  is  the  petition  as  presented  to  the 
board  of  supervisors;  it  is  not  suggested  thiSt  any  evidenoe 
would  have  cured  the  defect  in  the  description  or  that  it 
•could  have  been  cured.   The  objection  here  goes  to  the 
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jurisdiotion  of  the  board  to  ad  upon  the  petition.  It  does  not 

depend  upon  their  adjudicating  certain  facts  upon  the  existr 
once  of  which  their  jurisdiction  depended.  Their  jurisdic- 
tion depended  upon  the  presentation  of  a  petition  setting 
forth  the  jurisdictional  faola»  failing  in  which  the  petition 
oonfened  no  jurisdiction,  and  the  objection  could  have  been 
taken  at  any  stage  of  the  proceedings  and  can  be  taken  for 
the  first  time  here.  (In  re  Grove  Street,  61  Cal.  438.)  ; 

Appellant  contends,  conceding  that  the  steps  taken  were 
not  legally  sufficient  to  form  district  No.  213,  that  it  was  a 
de  focto  corporation  and  cannot  be  attadced  collaterally  nor 
otherwise  except  in  a  suit  by  the  state.  (Citing  Dean  v.  Davu, 
51  Cal.  406,  and  People  v.  La  Rue,  67  CaL  526,  and  some 
other  cases.) 

In  the  present  instance  it  does  not  appear  to  be  necessary 
to  consider  whether  and  to  what  extent  defendant  is  attack- 
ing district  No.  213  collaterally.    Defendant  answered  the 

challenge  of  the  state  by  showing  a  charter  grounded  upon 
strict  compliance  with  the  law.  The  form  and  regularity  of 
the  proceedings  by  which  it  was  called  into  existence  are  not 
questioned.  But  plaintiff  interposes  what  it  claims  is  a  legally 
organized  district  which  embraces  all  of  the  land  included  in 
defendant  district,  and  therefore  it  is  daimed  that  defendant 
was  not  legally  formed.  Plaintiff,  as  we  have  seen,  failed  to 
show  compliance  with  the  law,  and  proof  of  its  de  jure  exist- 
ence fdled.  Plaintiff  then  relied  on  a  (is  jocio  organization, 
and  certain  evidence  was  submitted  in  support  thereof.  Its 
de  faeio  existence  became  an  issuable  fact  as  much  as  did  the 
fact  of  its  d€  fwre  existence.  The  rule  invoked  by  plaintiff 
does  not  preclude  defendant  from  controverting  the  de  facto 
existence  of  the  district  asserting  it:  OwwUt  etc,  R,  R.  Co.  v. 
Plumas  County,  37  Cal.  354 ;  MarHn  v,  Deetz,  102  Cal.  65,* 
What  are  the  facts?  An  insufficient  petition  was  filed  De- 
cember 9, 1874,  with  the  board  of  supervisors  and  was  on  that 
day  approved.  Nothing  further  was  done  until  July  8,  1890, 
when  one  of  the  original  petitioners  filed  a  petition  asking 
an  order  of  the  board  to  call  an  election  for  trustees,  which 
was  done  by  the  board,  it  a[)pearing  that  by-laws  had  been 
previously  adopted,  although  at  what  date  doas  not  appear. 
On  October  3,  1890,  the  result  of  the  election  was  reported 
to  the  supervisors,  showing  the  election  of  Sol.  Kunyon,  G. 

1 41  Am.  Si.  B«p.  ISl. 
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A.  Knott,  and  P.  Crew  as  the  trustees  chosen.  On  February  6, 
1891,  the  trustees  reported  to  the  board  of  supervisors  that 
they  had  "employed  an  engineer  to  survey^  plan«  locate,  and 
estimate  the  cost  of  the  works  neoeesary  for  sadi  redama- 
tion,"  etc. ;  that  he  had  made  report  in  writing  which  they 
had  approved  January  14,  1891,  and  inclosed  with  their  re- 
port to  the  board  a  copy  of  the  engineer's  report.  The  tros- 
tees  requested  the  board  of  supervisois  to  appoint  three  dis- 
interested persons  to  view  and  assess  upon  the  lands  a  charge 
proportionate  to  the  whole  expense  of  forty  thousand  dollars 
(the  estimated  cost  of  the  work),  etc.,  and  on  February  6, 
1891,  the  board  appointed  three  persons  as  prayed  for  by  the 
trustees.  No  further  action  has  been  taken  by  the  district 
On  August  7, 1893,  two  years  and  a  half  after  the  last  action 
of  district  No.  21^,  petition  for  the  organization  of  defendant 
was  filed  and  was  signed  by  Runyon,  Knott,  and  Crew,  who 
were  trustees  of  district  No.  213,  and  by  the  owners  of  more 
than  half  of  the  land  included  in  district  No.  213,  and  de- 
fendant district  included  all  the  lands  within  the  boundaries 
of  district  No.  213.  The  court  found  that  the  prior  districts 
never  had  any  legal  existence,  and  the  finding  rests  upon  the 
lack  of  any  legal  organization  such  as  made  them  corporations 
de  jwre,  and  upon  the  evidence  tending  lo  show  that  they 
were  not  claiming  in  good  faith  to  be  districts  nor  doing 
business  as  such  and  were  not  corporations  de  facto.  Just 
how  much  business  must  be  done  by  a  corporation  assuming 
de  facto  powers,  or  what  facts  showing  good  faith  are  neces- 
sary to  constitute  the  corporation  a  de  facto  organization, 
can  be  determined  by  no  fixed  rule.  In  this  case  it  appears 
that  nothing  was  attempted.to  be  done  after  the  petition  was 
filed  for  over  fifteen  years;  the  supervisors  were  tiien  asked 
to  call  an  election  for  trustees  of  the  district,  and  this  was 
done  and  trustees  were  ohoeen ;  they  employed  an  engineer  to 
make  a  plan,  and  he  reported  and  the  report  was  approved; 
the  supervisors  were  asked  to  appoint  persons  to  assess  the 
lands,  and  this  the  board  did  in  1891,  since  which  time  noth- 
ing further  has  been  done;  the  trustees  appointed  for  district 
No.  213  united  with  other  of  the  original  petitioners  and 
formed  a  new  organization  embracing  all  the  lands  included 
within  district  No.  213,  and  were  going  forward  with  the 
work  of  reclamation  when  this  action  was  begun ;  none  of  the 
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petitioners  for  district  No.  213  are  complaining,  and  there  is 
no  evidence  that  any  person  interested  desires  that  the  dis- 
trict ahould  be  kept  upon  its  feet;  it  has  no  legal  existence, 
and  its  right  to  continue  because  a  de  faeto  concern  is  inter- 
posed now  rather  to  defeat  what  appears  to  be  an  effort,  after 
many  years  of  inaction,  to  do  something  toward  keeping  faith 
with  the  general  government  and  for  the  benefit  of  the  land 
owneis,  than  to  enable  it  to  go  forward  itself  to  do  the  work 
contemplated  in  its  creation.  It  would  seem  to  be  an  effort 
to  prevent  reclamation  rather  than  to  promote  it,  and  we 
cannot,  therefore,  say  that  the  finding  of  the  court  is  un- 
supported by  the  evidence. 

The  judgment  and  order  are  affirmed. 

BEATTY,  0.  J.,  concurring.— I  concur  in  the  judgment, 
but  I  dissent  from  so  much  of  the  opinion  as  rests  upon  the 
proposition  decided  in  People  v.  District  No.  551,  117  Cal. 
114,  that  swamp  land  districts  formed  under  the  act  of  1861 
ceased  to  exist  after  the  passage  of  the  Green  act  in  1868.  I 
think  all  districts  which  had  been  ''formed"  in  the  sense  of 
section  32  of  the  latter  act  (Stats.  1867-68,  p.  515)  were  by 
that  section  kept  in  existence,  and  that  for  the  purposes  of 
such  districts,  until  reorganized  under  the  new  law,  the  origi- 
nal act  of  1861  and  the  amendatory  act  of  1866  remamed  in 
force  notwithstanding  their  repeal  for  all  other  purposes.  If, 
therefore,  district  No.  8  was  ever  "formed,"  within  the  mean- 
ing of  the  Green  act,  I  should  be  forced  to  conclude  that  it 
was  still  in  existence  when  the  proceedings  were  had  for  the 
organization  of  the  defendant,  and  that  those  proceedingt» 
under  section  3446  of  the  Political  Code  were  ineffectual. 

But  the  superior  court  has  found,  upon  evidence  which  I 
think  sustains  the  finding,  that  district  No.  8  never  had  a 
legal  existence.  It  seems  to  have  acquired  the  designation  of 
swamp  land  district  No.  8  solely  by  reason  of  the  petition  for 
its  formation  and  the  order  of  the  commissioners  for  a  pre- 
liminary survey.  From  that  time  forward  it  was  called 
swamp  land  district  No.  8  in  reports  of  engineers  and  state  of- 
ficers and  acts  of  the  legislature.  But  it  clearly  was  not 
constituted  a  swamp  land  district  by  a  mere  order  of  the  com- 
missioners for  a  preliminary  survey,  the  only  result  of  which 
might  be  to  demonstrate  the  fact  that  no  reclamation  C(nild 
be  effected.  And  yet,  for  the  purpose  of  that  order,  and  for 
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the  purpose  of  designating  the  fund  out  of  which  the  ex- 
penses of  the  preliminary  survey  were  to  be  paid,  it  mighi 
be,  as  in  fact  it  was,  conveniently  designated  as  swamp  land 
district  No.  8.  The  result  of  the  preliminary  survey,  made 

under  the  order  of  the  commissioners,  was  to  show  the  recla- 
mation could  not  be  effected  with  the  funds  available,  and  no 
plan  of  reclamation  seems  to  have  been  adopted — ^no  contract 
was  let,  and  all  proceedings  ended  with  the  payment  of  the 
expenses  of  the  survey.  This  was  not,  in  my  opinion,  a  for- 
mation of  the  di.-trict  in  the  sense  of  section  32  of  the  act 
of  1868.  It  was  not  within  the  reason  of  that  proviso.  Sucli. 
indeed,  seems  to  have  been  the  view  of  the  matter  upon  which 
the  board  of  supervisors,  and  all  others  concerned,  have  acted 
during  a  period  of  nearly  forty  years  prior  to  the  proceedings 
for  the  formation  of  the  defendant. 

Upon  the  grounds  thus  briefly  indicated  I  hold  that  swamp 
land  district  No.  8  was  no  obstacle  to  the  formation  of  de- 
fendant, and  as  to  the  other  districts  I  conoor  in  the  princi- 
pal opinion. 


[8.  F.  No.  1383.    In  Bank.— December  10,  1900.] 

J.  J.  RAUER,  Respondent,  v.  JOSEPH  MERANI  et  aL,  Ap- 
pellants. 

<jkX)Ds  Soi.D — Term  of  Credit — Evidence. — Where  goods  are  sold  on 
c-rcdil,  an  action  cannot  be  maintained  for  the  purchase  price 
until  after  the  expiration  of  the  term  of  the  credit.  In  thia  case 
the  evidenee  shows  a  sale  on  credit  and  that  tha  action,  aa  to  a 
part  of  the  purchase  price,  was  commenced  before  tha  t«rm  of  tho 
credit  had  expired. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 

City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 
James  A.  Devoto,  for  Appellants. 
George  H.  Perry,  for  Respondent. 
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BEATTY,  C.  J.-^Thk  is  a  suit  to  leoover  the  price  of 
goods  flold.  Plaintiff  had  judgment,  and  defendants  appeal 
from  th  judgment  and  from  an  order  denying  a  new  trial. 

The  claim  on  the  part  of  appellants  is  that  the  action  was 
commenced  before  payment  was  due,  and  their  evidence  is  to 
the  effect  that  the  goods  were  sold  on  thirty,  sixty  and  ninety 
days'  time,  as  evidenced  by  three  promissory  notes  executed 
and  delivered  by  them,  payable  September  16,  October  15, 
and  November  15th.   The  complaint  was  filed  August  28th. 

The  assignors  of  plaintiff,  who  sold  the  goods,  testified  that 
although  the  notes  referred  to  were  executed  and  tendered 
by  defendants,  they  were  not  accepted,  and  that  the  sale  was 
not  upon  the  time  spedfled  therein.  As  to  the  real  terms  of 
the  sale  the  testimony  of  one  of  the  vendors  was  quite  in- 
definite, but  not  inconsistent  with  that  of  his  copartner,  who 
stated  that  the  goods  were  sold  on  Saturday  and  were  to  be 
paid  for,  one  hundred  dollais  on  the  following  Monday,  one 
hundred  dollars  the  following  week,  and  the  balance  the 
week  followiug.  As  the  whole  of  the  second  and  third  weeks, 
respectively,  were  allowed  for  the  second  and  third  payments, 
there  was  a  credit  of  fourteen  and  twenty-one  days  given  ac- 
cording to  the  only  evidence  introduced  by  the  plaintiff. 

The  goods  were  sold  in  August,  but  the  evidence  does  not 
show  at  what  date,  and,  consequently,  it  does  not  appear  that 
more  than  one  hundred  dollars  was  due  at  the  time  the  action 
was  commenced.  If  the  sale  took  place  on  the  16th,  as  may 
be  inferred  from  the  evidence  of  defendants  that  their  first 
(or  thirty-day)  note  was  made  payable  on  September  15th, 
the  final  payment,  even  according  to  plaintiff's  evidence,  was 
not  due  on  xVugu^it  28th,  when  the  complaint  was  filled.  Thia 
being  so,  the  judgment,  which  was  for  the  whole  price  of  the 
goods,  is  unsupported  by  the  evidence. 

The  judgment  and  order  appealed  from  are  revemd.  and 
cause  remanded. 

Temple,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  and  McFarknd,  J., 

concurred. 
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[S.  F.  No.  1049.    Department  Two.— December  11,  1900.] 

0.   C.   WHEELER,   Respondent,        MARY  ELLEN 

KARNES,  Appellant. 

JuDOMERT  nr  FoBBOLosTJBB— Stat  Bohd  Upoh  Act«ai<— Libufi  icumcr 
ov  Syjbities— Snnxo  Amm  Void  Saub.— A  stay  bond  upon  mpptml 

from  a  judgment  foreclosing  a  mortgage  is  operative,  notwithstand- 
ing the  pecuniary  insuflicieiu^  of  the  sureties,  until  the  failure  of 

the  sureties  to  justify  after  exception  taken;  and  a  sale  made  after 
the  iriving  of  such  stay  bond,  and  prior  to  exception  taken  to  thf 
sureties,  is  void,  and  should  be  set  aaide  upon  motion. 

Id. — Statutobt  RsouLAnoiir  or  Stat  Bokd — ^Equttablb  Coksideba- 
murs  NOT  Pebmimxbu. — ^The  matter  of  a  stay  bond  on  appeal  is 
one  of  statutory  regulation;  and  the  statute  governs  irrespective 
of  equitable  considerations.  The  legislature  has  failed  to  provide 
for  the  oontinfrency  of  injustice  to  a  judgment  creditor  by  the  mere 
filing  of  a  stay  bond  with  sureties  not  having  sutticient  pecuniary 
liability. 

In.— Repetition  of  Sureties  fob  Different  Sums. — A  stay  bond  which 
is  sufficient  in  form  and  amount  is  not  vitiated  by  the  fact  that 
some  of  the  sureties  are  on  it  twice  for  different  sums. 

Id.— Obdbb  FmNO  Stat  Bohd  if  Fouoldsube— Wasib,  OoouPATioir, 
aud  Defioienot — Genebal  AifocNT — SPBODioATioifB  nr  Bond. — 
The  order  fixing  the  amount  of  a  stay  bond  upon  appeal  from  n 
judgment  foreelosing  a  mortgage  need  not  specify  sqiarate  amounts 

for  waste,  occupation,  and  deficiency,  but  may  merely  name  the 
whole  amount  deemed  necessary  to  meet  the  requirements  of  section 
495  of  the  Code  of  Civil  Procedure,  although  the  undertaking  must 
contain  covenants  for  each  of  those  matters  covered  by  that  sec* 
tion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  refusing  to  set  aside  a  sale  under  foreclosure  of  a 

mortgage.  J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Thompson,  C.  C.  Merriam,  and  Lloyd  &  Wood, 
for  Appellant 

The  bond  stayed  execution  until  the  sureties  failed  to  jus- 
tify, and  the  sale  made  the  day  after  the  bond  wa.-^  ^iven  waa 
void,  and  must  be  vacated.   (Code  Civ.  Proc.,  sees.  946,  948; 
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Duncan  v.  Timet-Mirror  Co,,  109  CSal.  602^  605 ;  Swcuey  v. 
Adair,  83  Oal.  136 ;  Schacht  v,  Odell,  52  Cal.  447 :  Sam  Yuen 
V.  McMann,  99  Cal.  501 ;  Lee  Chuck  v.  Quart  Wo  Chong  Co., 
81  Cal.  228,  229 ;  Boyer  v.Superior  Court,  110  Cal.  403.)  The 
amount  of  the  bond  was  properly  fixed  by  the  order  of  the 
court;  and  the  undertaking  properly  specified  the  oovenants 
required  in  regard  to  waste,  occupation,  and  deficiency.  (Code 
Civ.  Proc,  sec.  945;  Boob  v.  Hall,  105  Cal.  413,  419.)  The 
bond  was  su£^cient  in  form  and  amount.  (Code  Civ.  Froc.« 
sec.  1057.) 

Horace  Hawes,  and  H.  H.  Welsh,  for  Respondent. 

The  order  fixing  the  bond  was  void  for  uncertainty,  and 

failure  to  specify  the  statutory  requirements.  (Code  Civ. 
Proc,  sec.  945;  Von  Schmidt  v.  Widber,  99  Cal.  511,  515; 
CampbeU  v.  Janes,  41  Gal.  515;  Boob  v.  HaU.  105  Cal.  413.) 
The  bond  was  an  evasion  of  the  statute.  (Code  Civ.  Proc., 
sec.  1057.)  The  sureties  did  not  agree  to  bind  themselves  to 
pay  the  aggregate  sums  set  opposite  their  names.  The  mo- 
tion came  nearly  one  year  after  the  sale,  and  was  without 
merit. 

McFAKLAND,  J. — ^Appeal  by  defendant  Karnes  from  an 
order  refusing  to  set  aside  a  sale  of  mortgaged  premises  under 

a  decree  of  foreclosure. 

Judgement  in  the  foreclosure  action  was  entered  November 
19, 1896,  against  the  appellant  Karnes  and  others.  On  April 
8^  1897,  the  appellant  took  an  appeal  to  this  court  from  the 

judgment,  by  giving  and  serving  notice  of  appeal  and  filing  a 
three-hundred  dollar  undertaking,  which  appeal  is  still  pend- 
ing. 

Afterward  the  oonmiissioner  appointed  to  sell  the  mort- 
gaged premises  gave  notice  of  a  sale  thereof  to  take  place  Juni» 

3,  1897.  On  May  29,  1897,  the  jude:e  of  the  court  below 
made  an  order  fixing  the  amount  of  a  bond  to  stay  proceed- 
ings, under  the  provisions  of  section  945  of  the  Code  of  Civil 
Procedure,  at  three  thousand  and  fifty  doUais;  and  on  June 
2d  appellant  filed  a  stay  bond  in  that  amount,  and  notified 
the  attorneys  for  plaintiff  that  such  bond  had  been  filed ;  and 
on  June  3, 1897,  boforo  any  attempted  «alo,  she  notified  the 
oommissioner  of  the  filing  of  such  bond  and  that  no  excep- 
tion to  the  sureties  thereon  had  been  made,  and  objected  to 
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and  protested  against  any  sale  being  made.  Nevertheless,  the 
commissioner  prooeeded  on  said  June  3d  and  made  the  8al» 
On  June  16ih — ^thifteen  days  after  the  sale — plaintiff  ex- 
cepted to  the  sureties,  and  they  failed  to  justify.  Afterward, 
in  May,  1898,  appellant,  on  due  notice,  moved  the  court  to 
vacate  the  sale  as  void  because  made  under  the  circumstances 
above  stated ;  and  on  May  27, 1898,  the  motion  was  xegolarly 
heard  and  denied.  From  the  order  denying  the  motion  this 
present  ai)poal  is  taken. 

AVe  think  that  it  was  error  to  refuse  to  set  aside  the  sale. 
The  fact  that  after  the  sale  there  was  an  exception  to  the 
sureties,  and  they  failed  to  justify,  did  not  make  the  bond  in- 
operative at  the  time  the  sale  was  made.  The  whole  matter 
w  one  of  statutory  regulation,  and  the  .•statute  governs  irre- 
spective of  equitable  considerations.  The  provision  of  the 
statute  on  the  subject — section  948  of  the  Code  of  Civil  Pro- 
cedure—is  that  the  adverse  party  may  except  to  the  sureties 
at  any  time  within  thirty  days  after  the  filing  of  the  under- 
taking, and  that  unless  the  sureties,  or  other  sureties,  justify 
within  twenty  days  thereafter,  ''exeeution  of  the  judt^ment, 
order,  or  decree  appealed  from  ia  no  longer  stayed."  But  the 
execution  is  stayed  until  the  expiration  of  the  time  allowed 
for  the  justification;  and  therefore  in  the  case  at  bar,  as  the 
stay  was  operative  when  the  sale  was  made,  the  latter  was 
unauthorized  and  invalid.  Of  eour.se.  some  inju.-tiee  might 
be  done  a  judgment  creditor  by  the  finding  of  a  stay  bond 
with  sureties  not  having  sufiicient  pecuniary  ability ;  but  the 
l^^lature  has  not  made  provision  for  such  contingency.  (See 
Duncan  v.  TimeB-Mirror  Co,,  109  Oal.  605.)  At  the  worst 
the  judgment  creditor  would  only  suffer  some  delay  through 
the  necessity  of  postponing  the  sale  until  the  time  had  ar- 
rived for  the  justification  of  the  sureties. 

The  stay  bond  was  sufficient  in  form  and  amount;  the  fact 
that  some  of  the  sureties  are  on  it  twice  for  different  sums 
does  not  vitiate  it,  and  the  aflidavits  accompanying  the  un- 
dertaking were  clearly  .sufficient. 

The  order  of  the  judge  fixing  the  amount  of  the  stay  bond 
was  proper  and  sufiicient  in  form.  (Boob  v.  Hall,  105  Cal. 
41?i.)  It  was  not  neeo--;H y  for  the  jn<l'jo  to  name  in  the  or- 
der separate  amounts  for  waste,  occupation,  and  deficiency. 
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It  was  sufficient  to  name  the  whole  amoant  which  in  his 

judgment  would  be  necessary  to  meet  the  requirements  of 
section  495,  although  the  undertaking  itself  must  contain 
covenants  for  each  of  the  matters  covered  by  that  section. 
The  order  appealed  from  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  767.    Department  Two.—December  11,  1900.] 

In  the  Matter  of  the  £6tate  of  W«  H.  KBUG£B,  Deceased, 
MARY  A.  KBUGER,  Execntrix  and  Legatee,  Appellant, 
V.  J.  L.  MERGUIRE,  Executor,  and  J.  M.  WALLING, 
Respondents. 

Eei'ATEa  OF  Deceased  Persons — ^Exbcutob's  Account — Allowance  to 
ATXOBNST— NlGUOKZICB  IN  SUII"— CtaBUBAK  EMFSJOtMEllT^FntmiQ 

— AzCTAi..-r-Upoii  tha  Mttlemoit  of  an  cseeator't  Mommt  incliidiiig 
an  aiknraaoe  to  an  attomiy,  when  it  ivaa  elaimed  bj  tha  axaoutriz, 
who  waa  a  lagate^  that  tha  attomej  ivaa  n^Ugent  in  the  proeecu- 
tion  of  a  enit  to  iphieh  tha  eaBeeutors  wen  parties,  and  tha  eoturt 
found  that  tha  general  emploTmant  of  the  attornej  indnded  tha 
oondnet  of  such  suit,  the  executor  and  attorney,  as  respondents  to 
her  appeal,  cannot  question  such  finding;  and  the  fact  that  the 
attorney  regarded  the  suit  as  a  distinct  employment,  and  did  not 
ask  for  compensation  therefor,  could  not  prevent  the  question  of 
such  alleged  negligence  from  being  considered  in  fixing  his  com- 
pensation as  attorney  for  the  executors,  under  audi  finding. 

Id. — Negligence  Upon  Motion  fob  New  Trial. — An  attorney  is  negli- 
gent in  the  conduct  of  a  cause,  u{)on  motion  for  a  new  trial,  in 
failing  to  present  the  proposed  statement  and  amendments  to  the 
judge  for  eetUement  within  tha  period  provided  by  law,  and  in 
failing  to  have  anj  f^eta  diowing  a  valid  enmsa  for  tha  delay  in- 
oorporatad  into  the  atatement  It  doea  not  asenae  audi  n^g^igenea 
that  a  valid  ezenaa  in  faot  exietadt  iriilah  waa  not  lo  ineorporatad 
and  oertiiied  in  tha  statement. 

In^AioiiimiT  Unm  AnsAXi— Evidence  of  Neglxoence. — ^An  arga- 
nent  upon  appeal  from  the  evidenoe  of  the  ne^igenoe  of  the  attor- 
ney for  the  exeeotors  in  not  incorporating  an  excuse  in  his  state- 
ment on  motion  for  a  new  trial  in  another  caoie  need  not  be  ehown 
to  have  been  first  made  in  the  court  below. 
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Id. — Liability  of  Attorney  fob  Negligence. — An  attorney  is  liable 
for  a  want  of  such  skill,  prudence,  and  diligence  as  lav^-yers  of  or- 
dinary skill  and  capacity  commonly  poasess  and  exercise. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Nevada 

County  settling  the  account  of  an  executor.  F.  T.  NiloQ, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frud  Searls,  and  GJeorge  T.     right,  for  Appellant. 
P.  F.  SimondSi  for  Kespondents. 

TEMPLE,  J. — This  is  an  appeal  from  a  decree  settling  the 
sixth  account  of  one  of  the  executors,  and  the  ap{)ellant,  as 
execute  and  legatee,  seeks  to  reverse  the  order  or  decree  as 
to  the  allowance  of  the  sum  of  six  thousand  doUara  for  legal 
services  rendered  the  executors. 

The  attorney  was  employed  in  1891  with  the  understand- 
ing that  he  should  render  such  services  as  the  executors 
might  require,  and  that  he  should  receive  such  compensation 
for  his  services  as  the  court  should  deem  reasonable — ^mean- 
ing, no  doubt,  such  sum  as  the  court  would  allow  to  the 
executors. 

Upon  the  settlement  of  the  fifth  annual  account,  one  of 
the  executors  asked  the  court  to  fix  the  value  of  the  legal 
services  rendered,  which  the  court  then  did.  From  that 
order  the  present  appellant  appealed  to  this  courts  and  the 
order  was  reversed  on  the  ground  that  the  claim  for  an  al« 
lowance  of  an  attorney's  fee  was  not  contained  in  the  ac- 
count as  filed,  and  those  interested  in  the  estate  had  no  no- 
tice that  such  allowance  would  be  made.  (Estate  of  Kruger, 
123  CaL  391.) 

After  filing  the  remitiiiwr  from  this  court  on  that  appeal 

the  sixth  account  was  filed,  in  which  the  statement  was  con- 
tained that  the  attorney  was  entitled  to  be  paid  a  reasonable 
fee  for  valuable  services  rendered  by  him,  such  fee  to  be 
fixed  by  the  court  on  that  settlement.  Upon  the  day  for  snch 
settlement  the  appellant  objected  to  the  allowance  of  any  at- 
torney's fee,  on  the  ground,  substantially,  that  the  estate  had 
been  injured  by  the  nep:lipont  performance  of  duty  by  the  at- 
torney in  a  sum  far  exceeding  the  claim  made  on  behalf  of 
ihe  attorney.   The  court  allowed  as  an  attorney's  fee  six 
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thousand  dollais,  which  ruling  the  appellant  claima  ia  not 
aoatained  by  the  evidence. 

There  was  testimony  to  the  effect  that  the  services  were 
worth  ten  thousand  dollars,  and  this  testimony  was  not  di- 
rectly controverted.  Indeed,  it  may  be  said  the  contestants 
admit  that  the  fee  allowed  would  be  reasonable  but  for  the 
fact  that,  through  the  negligence  of  the  attorney  in  a  certain 
law  suit  brought  against  the  estate,  it  incurred  a  loss  of  a 
large  amount  of  property  and  was  compelled  to  pay  seven- 
teen thousand  dollars,  besides  costs,  which  would  have  been 
saved  to  the  estate  if  the  attorney  had  properly  discharged 
his  duty. . 

It  was  contended  on  behalf  of  the  attornej^  that  his  em- 
ployment and  the  service  he  rendered  in  the  action  alluded 
to  was  separate  and  distinct  from  his  employment  as  attor- 
ney for  the  executors  in  the  administration  of  the  estate,  but 
the  court  found  against  him  on  this  point,  and  neither  he 
nor  the  executor  can  question  the  ruling.  We  arc  l)ound  to 
regard  the  service  rendered  in  the  suit  as  part  of  the  service 
rendered  in  pursuance  of  his  employment  to  aid  the  executors 
generally,  and  the  fact  that  he  did  not  ask  for  any  compensar 
tion  for  service  rendered  in  Uiat  case  will  not  prevent  the 
question  of  such  alleged  negligence  from  being  considered 
in  fixing  his  compensation  as  attorney  for  the  executors. 

Thesuit  in  question  w^ls  brought  by  one  P.  Henry  against 
the  executors  of  W.  H.  Kruger,  deceased,  and  also  against 
the  executors  of  E.  J.  Bri(^ell,  deceased,  said  Brickell  having 
been  a  partner  in  business  with  Kruger,  deceased,  to  obtain 
an  account  in  regard  to  certain  j^roperty  alleged  to  have  been 
held  in  trust  by  Kruger  and  Brickell,  for  judgment  in  the 
sum  of  sixty-two  thousand  dollars,  and  to  compel  the  con- 
veyance of  certain  property.  The  defendants  answered, 
denying  the  alleged  rights  and  equities,  and  all  indebtedness, 
the  said  attorney  representing  the  estate  of  Kruger  in  pursu- 
ance of  said  emplojrment  Judgment  went  against  said 
executors  for  a  reconveyance  of  the  property,  and  for  twenty- 
eight  thousand  dollars  found  to  be  due  said  plaintiff  on  the 
accounting,  and  for  costs.  The  executors,  by  their  said  at« 
tomey,  in  due  time  took  the  proper  steps  to  move  for  a  new 
trial,  and  said  attorney  duly  prepared  and  served  a  statement 
on  said  motion  November  21 , 1893.  The  plaintiff  in  that  ao* 
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tion  served  his  proposed  amendments  to  said  statement  No* 
vember  28, 1893.  On  the  second  day  of  December,  1883,  said 

attorney  notified  plaintiff*s  attorney  in  that  action  that  the 
proposed  amendments  would  not  be  accepted,  and  that  the 
statement  and  proposed  amendments  would  be  presented  to 
the  judge  for  settlement  November  11, 1893,  which  was  three 
days  too  late.  At  the  time  of  settlement  the  plaintiff  in  that 
case  objected  to  the  settlement  on  that  ground,  and,  when  his 
objection  was  overruled,  caused  his  objection  to  he  certifiM 
in  the  statement,  and  although  there  was  an  apparent  failure 
to  present  the  statement  for  settlement  in*  time,  the  moving 
party  did  not  cause  to  be  inserted  any  saving  explanation.  Af- 
terward, the  supreme  court,  on  motion  of  the  respondent  in 
that  case,  dismissed  the  appeal,  solely  for  this  defect.  (Henry 
V,  Merguirc,  106  Cal.  142.)  The  reasoning  upon  this  point  is 
tersely  stated  in  the  syllabus:  Where  the  record  shows  that 
the  proposed  statement  on  motion  for  a  new  trial,  and  the 
proposed  amendments  thereto  were  presented  to  the  judge 
upon  notice  after  the  expiration  of  the  ten  days  prescribed  by 
law,  and  that  the  settlement  was  objected  to  by  the  other 
party,  and  no  excuse  appears  in  the  record  for  the  delay,  the 
delay  is  fatal,"  etc.  The  court  said:  ''Here  no  excuse  for  the 
delay  is  shown,  and  it  can  make  no  difference  whether  it  was 
for  three  days  or  fourteen  days,  or  seven  months.^' 

It  will  be  seen  that  the  charge  of  negligence  is,  firsts  in 
failing  to  present  the   proposed  statement  and  proposed 

amendments  to  the  jud^e  for  settlement  within  the  period 
provided,  to  wit,  within  ten  days  after  receiving  the  projjosed 
amendments;  or,  in  case  there  was  a  valid  excuse  for  the  de- 
lay, in  failing  to  have  the  facts  constituting  such  excuse  in- 
corporated into  the  statement. 

Confessedly,  the  statement  and  proposed  amendments  were 
not  presented  to  the  judge  within  ten  days;  and  confessedly, 
also,  when  they  were  so  presented  the  settlement  was  objected 

to  on  the  ground  that  the  court  had  lost  jurisdiction  of  the 
case  and  could  not  then  settle  the  staicment  because  of  such 
delay,  and,  the  objection  being  overruled,  were  incorporated 
into  the  statement,  which  did  not  disdoee  any  excuse  for  the 
delay.  And  it  must  be  admitted  that  for  one  of  these  reasons 
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tne  Older  for  a  new  trial  whidi  was  made,  based  upon  saoh 

statement,  was  reversed. 

The  respondent  here  contends  that  such  excuse  did  exist; 
that  he  handed  the  proposed  statement  and  amendments  to 
the  judge  in  the  presence  of  Bir.  Ford,  who  represented  the 
plainti£P  in  ihe  action  of  Hewry  v,  Mergmre,  tupra,  and  the 
judge  then  appointed  the  day  for  settlement,  and  notice  was 
given  of  such  appointment.  This,  it  is  contended,  is  equiva- 
lent to  the  method  provided  in  section  650  of  the  Code  of 
Civil  Procedure,  which  authorized  him  to  hand  the  papen  to 
the  derk  for  the  judge,  who  then  must  appoint  a  day  for  set- 
tlement,  of  which  the  clerk  must  g!ye  notice.  It  is  also  con- 
tended that  since  the  opposing:  attorney  was  present  notice 
to  him  was  not  necessary,  and  this  was  itself  a  presentation  to 
the  judge  for  settlement.  The  notice  actually  given  of  the 
day  when  it  would  be  presented  for  settlement  is  inconsistent 
with  each  contention,  and  when  the  documents  were  handed 
to  the  judge  admittedly  no  notice  bad  been  served  on  Mr. 
Ford,  and  the  attorney  then  testiiied  that  Mr.  Ford  then  made 
objection  to  the  proceeding,  though  he  did  not  remember 
what  specific  objection  it  was.  Certainly,  then,  the  law  was 
not  complied  with,  and  Mr.  Ford  did  not  consent  to  the  day 
appointed. 

But  if  these  facts  constituted  an  excuse  they  should  have 
been  stated  in  the  statement  when  it  was  settled.  The  objec- 
tion was  made  that  tiie  court  had  no  power  to  settle  and  cer- 
tify the  statement  because  of  the  lapse  of  time,  and  without 
explanation  no  one  could  have  doubted  that  the  objection 
was  good.  The  court  overniled  tbe  objection  and  Mr.  Ford 
had  his  exceptions  duly  certified.  Then  it  was  plainly  incum- 
bent upon  the  moving  party  to  cause  the  justification  for  the 
delay  to  be  certified  in  the  statement.  Tliis  construction  of 
the  statute  had  been  declared  by  this  court.  (Higgim  v. 
Mohaney,  60  Cal.  444;  Tregamho  v,  OomaneJ^e  etc.  Mining 
Co.,  67  Gal.  604;  Ctmnar  v,  Stmthem  Cal  Motor  Road  Co., 
101  Cal.  429.) 

Counsel  for  respondents  say  the  point  that  the  excuse  was 
not  incorporated  in  the  statement  was  not  made  in  the  pro- 
bate court.  The  fact  was  proven,  and  when  the  attorney  for 

the  executors  was  testifying  his  attentbn  was  called  to  it. 
GXXX.  Cal^-^ 
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He  said:  ^'These  facts  were  not  incorporated  in  the  statement 
on  motion  for  a  new  trial.  Counsel  did  not  then  believe  .  .  . 
that  seven  days  was  invalid  when  five  should  be  required." 

Of  course,  no  such  objection  that  seven  days'  notice  was  given 
was  ever  made,  but  the  remark  shows  that  the  point  was 
made.  But  there  is  no  such  rule  that  points  not  made  at  the 
trial  cannot  be  made  here,  but  that  certain  objections  to  evi- 
dence or  the  procedure  cannot  be  made  for  the  first  time  in 
the  appellate  court.  Tliis  is  not  an  objection  in  this  case,  but 
an  argument  from  the  evidence  that  counsel  was  negligent. 
It  was  not  necessary  to  show  that  the  same  argument  was 
made  below,  and  surely  the  bill  of  exceptions  would  not  show 
this,  and  it  may  be  added  that  appellant  now  asserts  that  it 
was  presented  and  fully  argued  in  the  lower  court. 

The  degree  of  learning  and  skill,  as  also  the  degree  of  dili- 
gence, for  which  an  attorney  is  responsible  was  discussed  in 
OambeHv.Hart,44tOel.&42.  Itissaid:  'The  true  rule  of 
liability  undoubtedly  is  that  an  attorney  is  liable  for  a  want 
of  such  skill,  prudence,  and  diligence  as  lawyers  of  ordinary 
skill  and  capacity  commonly  possess  and  exercise." 

The  facts  in  that  case  have  a  dose  analogy  in  essential  mat- 
ters to  the  facts  of  this  case,  and  upon  the  piinoiples  there 
declared  it  cannot  be  doubted  that  actionable  negligence  was 
shown  here. 

But  even  if  the  negligence  was  not  of  such  a  nature  as  to 
be  actionable,  as  stated  on  the  last  appeal,  it  should  still  have 
been  considered  in  determining  the  value  of  the  services.  If 
because  of  the  unskillful  or  negligent  manner  in  which  the 
service  was  performed  it  was  a  detriment  and  not  an  advan- 
tage, no  compensation  should  have  been  allowed. 

The  order  or  decree  settling  the  account  of  the  executor  is 
rovcraod. 

Beatty,  C.  J.^  and  McFarland,  J.,  concurred. 
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[S.  F.  No.  1679.  Department  Two.— Deoember  11,  1900.] 

SOPHIA  MAY,  Respondent,  v.  SEWELL  HATCHER,  Ap- 

pellani 

JUDOIOIIT  FOBECLOSmO  MOBTGAGE — MOTIOH     TO  VaCATB — ^LaPSE  OF 

I^MB.— A  motton  to  TBcate  a  judgment  foreclosing  a  mortgage  not 
void  on  its  laoe,  made  more  than  lix  months  after  the  entry  of 
the  judgment,  is  too  late,  and  must  be  denied. 

Jd. — Judgment  not  Void — Absence  of  Separate  Findings. — The  ab- 
sence of  separate  findings,  or  the  incorporation  of  findings  in  the 
judgment  of  foreclosure,  cannot  render  the  judgment  void  upon 
its  face. 

io. — ^Pbexatubk  Entrt  of  Default— AioofDiCEHT  fot  Sebvei>— Ebbob 
— Validity  of  Judguent. — ^The  premature  entry  of  default  against 
defendants  in  the  foreclosure  suit  who  mnde  default  and  did  not 
ask  to  have  their  default  set  aside,  and  the  failure  to  serve  them 
with  a  copy  of  an  ahiendcd  complaint,  renders  the  judgment  n^^ainst 
them  merely  erroneous  nnd  subject  to  reversal  upon  a{)peiU,  but 
in  the  absence  of  an  appeal  does  not  render  the  judgment  forecloa- 
ing  the  mortgage  void  upon  its  face. 

Id. — Sale  Under  Foreclosure  of  Mortgage — Motion  to  Vacate — Com- 
missioner's Oath — Filing. — A  motion  to  vacate  a  sale  under  a 
judgment  not  void  foreclosing  a  mortgage,  made  after  the  judgment 
had  bev'ome  final,  cannot  be  entertained  upon  the  ground  that  no 
written  oath  or  aflidavit  of  the  commissiomr  who  made  the  sale 
is  on  file  in  the  clerk's  office.  The  law  does  not  require  the  commis- 
sioner to  make  a  written  affidavit,  or  to  file  it  anywhere;  and  it  is 
snflteient  if  the  reeord  shows  that  he  was  sworn. 

Id. — Prior  Invalid  Sale — Publication  of  Notice — Amended  Notice. 
— The  fact  that  the  commisisoncr  made  a  prior  invalid  sale,  which 
was  set  aside  for  insufficiency  of  notice,  cannot  invalidate  a  sale 
subsequently  made  upon  due  notice;  and  the  fact  that  a  wrong 
date  was  first  published  cannot  aflfect  the  sale  where  an  amended 
notice  was  sufficiently  published  prior  to  the  sale. 

Ilk— IVikSBQUAOT  OF  Pbigb. — ^Mere  inadeqnacj  of  price  is  not  of  itself 

sufficient  ground  for  vacating  a  sale  regularly  made  under  fore- 
closure of  a  mortgage,  and  a  motion  to  vacate  such  sale  not  pre- 
senting that  ground,  and  having  meager  evidence  of  inadequacy  of 
price  to  support  it,  cannot  be  granted  on  that  ground. 

APPEAL  from  an  oider  of  the  Superior  Court  of  Santa 
Glaia  Coanty  denying  a  motion  to  vacate  a  judgment  and  sale 
under  foredosnre  of  a  mortgage.  M.  H.  Hyland,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

N.  E.  Wretman,  and  Nicholas  Bowden,  for  Appellaut. 
J.  C.  Black,  and  Thomas  0.  Huxley,  for  Respondent. 

Mcf'AjK.LAND,  J. — This  is  an  action  to  foreclose  a  mort- 
gage executed  to  plaintiff  by  the  defendant  Michael  Ryan. 
Other  persons  were  made  defendants  as  claiming  some  inter- 
est in  the  property.  Judgment  of  foreclosure  was  entered 
March  1,  1897.  and  the  mortgaf^od  premises  were  sold  by  a 
commissioner  appointed  for  that  purpoiie  on  June  7, 1897,  to 
plaintiff.  On  December  4, 1S97 — ^nine  months  after  the  en- 
try of  the  judgment,  and  three  days  less  than  six  mon^ 
after  the  sale — Sewell  Hatcher,  claiming  to  have  purchased 
the  interest  of  the  mortgagor  and  his  wife  about  five  months 
after  the  sale,  moved  the  court  to  vacate  the  judgment,  and 
also  to  vacate  the  sale.  The  court  denied  the  motions,  and 
from  the  order  denying  them  Hatcher  appeals. 

We  really  observe  nothing  in  the  record  which  would  en- 
title the  appellant  to  have  the  judgment  vacated,  even  if  the 
motion  had  been  made  in  time;  but  the  motion  was  too  late, 
for  a  judgment,  unless  void  on  its  face,  cannot  be  vacated  on 
a  mere  motion  unless  it  be  made  at  least  within  six  months 
after  the  entry  of  tlie  judgment.  In  the  case  at  bar,  the 
judgment  was  clearly  not  void  on  its  face.  The  main  conten- 
tions of  appellaut  on  this  point  are :  1.  That  the  judgment  is 
void  because  there  were  no  findings;  and  2.  Because  after  a 
certain  amendment  to  the  complaint  had  been  served  on  the 
defendant  J.  H.  Ljmdon,  who  is  alleged  to  have  been  the 
assignee  in  the  insolvency  of  the  defendant  Michael  Kane, 
and  on  the  defendant  Mary  Kane,  who  is  alleged  to  have 
been  a  subsequent  judgment  creditor  of  Michael  Kane,  de- 
fault was  entered  against  them  by  the  derk  one  day  too  soon. 
Lyndon  and  Kane  had  been  brought  into  court  by  service  of 
the  summons  and  original  complaint.  As  to  the  first  con- 
tention, as  a  matter  of  fact  there  are  sulHcient  findings,  al- 
though they  are  irregularly  put  in  the  judgment  itself  instead 
of  being  in  a  separate  document  called  "findings";  but,  if 
they  cannot  be  considered  as  findings,  it  is  sufficient  to  say: 
1.  That  the  judgment  record  does  not  show  that  findings  were 
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not  waived,  and,  therefore,  under  any  view  the  judgment 

would  not  be  void  on  its  face  for  the  reason  assigned;  and 
2.  The  absence  of  findings  would  not  make  the  judgment 
void,  but  at  most  would  only  be  error  reviewable  on  appeal. 

2.  Appellant  is  not  concerned  with  the  supposed  rights  of 
Lyndon  and  Kane;  they  did  not  ask  to  have  the  default  set 
aside,  nor  did  they  make  any  effort  to  be  allowed  to  answer 
the  amendment;  and,  even  as  to  them,  what  happened  after 
the  service  of  the  summons  and  the  original  complaint,  at 
most,  ''rendered  the  judgment  erroneous  simply,  not  void.'' 
(In  re  Neuman,  75  Gal.  220.^) 

The  court  did  not  err  in  denying  the  motion  to  vacate  the 
sale.  The  point  mostly  argued  by  appellant  for  the  reversal 
of  this  order  is  that  the  commissioner  was  not  sworn  to  per- 
form his  duties.  We  need  not  discuss  the  question  here 
whether  his  failure  to  he  sworn,  if  such  failure  had  heen 
shown,  would  have  vitiated  the  sale,  for  there  was  ample  proof 
that  he  was  sworn.  Appellant's  position  is  that  the  facts 
that  no  written  affidavit  of  the  commissioner  was  on  file  in 
the  clerk's  ofi^,  and  that  the  clerk's  register  of  actions  did 
not  show  that  such  aflSdavit  had  been  filed,  are  conclusive 
proof  that  no  oath  was  taken,  and  that  no  other  evidence  was 
admissible  on  the  subject.  But  this  position  is  not  tenable. 
The  statutory  provisions  touching  the  matter  is  merely  that 
"the  commissioner^  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully."  (Code  Civ.  Proc.,  sec. 
729.)  There  is  no  provision  that  he  must  make  a  written 
affidavit,  or  that  an  affidavit  must  be  filed  anywhere;  and 
there  is  abundant  evidence  in  the  record,  not  only  that  he 
was  sworn,  but  that  he  made  a  written  affidavit. 

The  fact  that  the  commissioner  made  an  invalid  sale  on 

May  10,  1897,  which  the  court  on  plaintiflF's  motion  set  aside 

for  insufficiency  of  notice,  etc.,  did  not  invalidate  the  sale 

afterward  on  June  7th.   Nor  was  the  latter  sale  vitiated  by 

the  fact  that  there  was  one  publication  of  a  notice  of  sale 
having  the  date  June  16th,  instead  of  June  7th — there  being 
a  sufficient  publication  after  it  was  amended.  Something  is 
said  in  the  appellant's  brief  about  inadequacy  of  price;  but 

t  7  Axn.  St  Eep.  140. 
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that  is  not  one  of  the  grounds  of  the  motion ;  the  evidence  in- 
troduced on  the  subject  is  exceedingly  meager,  and  simple 
inadequacy  of  prioe,  even,  if  shown,  is  not  itself  sufficient 
ground  to  sustain  a  motion  like  the  one  here  in  question. 
There  are  no  other  points  in  appellant's  briefs  which  call  for 
special  notice. 

The  notice  of  appeal  from  the  orders  contains  also  a  notice 
of  appeal  from  the  judgment,  but  the  transcript  does  not  con- 
tain the  record  of  that  appeal,  and,  as  we  understand  counsel, 
that  appeal  is  not  before  us.  Therefore,  this  decision  will  not 
be  construed  as  in  any  way  affecting  the  appeal  from  the 
judgment. 

The  orders  appealed  from  are  affirmed. 

TemplCi  J.y  and  Henshawi  J.,  concurred. 


[S.  p.  No.  1595.   Department  Two.— December  11,  1900.] 

£.  J.  MIZE,  Kespondent,  v.  W.  K.  HEAI^T  Appellant 

Nkw  Trial — Excessivt:  Damaoes — Support  of  Verdict  Upon  Appeal. 
— An  appellate  court  is  not  warranted  in  settin;^  aside  the  verdict 
of  a  jury  and  granting  a  new  trial  merely  on  the  ground  of  exces- 
sive, daniaj^os,  unless  the  amount  of  damages  assessed  is  so  unrea- 
sonably lar<.'t>  and  extravagant  us  to  show  that  tlie  jury  were  ac- 
tuated by  po^hiou,  prejudice,  or  corruption. 

Id. — Damages  vob  Libel. — A  verdict  of  two  thouaand  six  hundred  and 
fifty  dollars  against  a  newspaper  for  tlie  publication  of  a  libel, 
held  not  excessive. 

APPEAL  from  a  judgment  of  the  Superior  Cburt  of  the 

City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  E,.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

W.  H.  L.  Barnes,  for  Appellant. 

J.  G.  Bates,  for  Respondent 
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THE  COURT.— Action  to  leoover  damages  for  the  pub- 
lication of  a  libel  by  defendant  in  his  newspaper,  the  ''Ex- 
aminer." The  jury  returned  a  verdict  for  plaintiff  in  the 
sum  of  two  thousand  six  hundred  and  fifty  dollars,  for  which 
amount  judgment  was  rendered.  Defendant  appeals  from 
the  judgment  and  from  an  order  denying  his  motion  for  a 
new  trial. 

No  exception  is  taken  to  any  ruling  of  the  court  below  at 
the  trial,  nor  is  any  alleged  error  of  law  presented;  and  the 
sole  point  made  here  for  the  reversal  is  that  the  amount  of 
the  damages  found  by  the  jury  is  excessive.  But,  on  well- 
settled  principles,  an  appellate  court  is  not  warranted  in  set- 
ting aside  the  verdict  of  a  jury  on  this  ground,  unless  the 
amount  of  damages  assessed  is  so  unreasonably  large  and  ex- 
travagant as  to  show  that  the  jury  were  actuated  by  passion, 
prejudice  or  corruption;  and  it  is  su£Scient  to  say  that  the 
record  here  does  not  show  such  a  case. 

The  judgment  and  order  appealed  from  are  aiBrmed. 


(S.  F.  No.  1400.  Department  Om^Deoember  18,  1000.) 

COUNTY  OF  SiLN  MATEO,  Respondent,  v.  LOKEN  CO- 
BURN,  Appellant. 

Eminent  Domain — Public  Use — Jldicial  Questions. — The  question 
whether  the  uses  for  which  property  is  sought  to  be  taken,  in  the 
exercise  of  eminent  domain,  are  in  fact  public  is  a  judicial  ques- 
tion, to  be  determined  by  the  court;  and  if  it  can  be  shown  that 
the  end  sought  is  solely  for  private  purposes,  condemnation  must  be 
denied. 

Id. — Highway  a  Public  Usk — Bukden  of  Proof. — A  highway  or  public 
road  is  prima  facie  a  public  use,  for  which  land  may  be  condemned ; 
and  if  it  would  be  claimed  otherwise  in  any  particular  case,  or  that 
the  road  ia  in  fact  for  private  use,  the  bmrden  of  showing  such  fact 
rests  upon  the  contestant. 

Id. — VwcEBsm — ^IivsTBDianvTAixnBS — ^Extent  or  Bight— Politigal 
ABD  Lbqislatitb  QcBSTioiiB. — ^Wherc  the  use  ia  in  fact  public,  the 
neoeesity  or  expediency  of  taking  private  property  therefor,  the  in* 
■Inunentalities  to  be  used,  and  the  extent  of  the  right  to  be  dele- 
gated  are  political  and  legislative  questions. 
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Id. — Deuajxd  roB  and  Location  of  Highway — Exclusive  Jurisdictumi 
OF  Supervisors. — Whether  a  public  highway  is  domanded  in  any 
particular  region,  as  well  as  its  location  and  extent,  are  questions 
referred  by  the  legislature  to  the  board  of  supervisors;  and  where 
the  board,  by  taking  proper  steps  under  the  law,  has  acquired 
juriadiction  to  determine  tboee  questions,  ita  jurisdiction  is  ex- 
dutWe,  and  its  determinatloB  is  not  subjeei  to  eoUfttsral  stttdt  sr 
to  review  hj  th«  ooarts. 

Id. — Damage  to  Land  not  Taken — Deduction  fob  Benetitb — Acnon 
BY  County. — In  an  action  by  a  county  to  condemn  private  property 
for  a  public  highway,  damages  to  the  land  not  taken  must  be  al- 
lowed without  any  deduction  for  benefits  to  such  land  by  the  open* 
ing  of  the  road. 

Id. — COMPSIVSATION  iBBESPBCnVE  OP  BENEFIT — CONSTRUCTION  OF  CON- 
BTTTUTTON — CoUNTY  NOT  A  **MUNICIPAL  CORPORATION." — A  COUnty 
18  a  governmental  agency  or  a  political  subdivison  of  the  state, 
and  if  it  be  a  corporation,  it  is  a  political  corporation,  and  is  not  a 
"municipal  corporation"'  within  the  meaning  of  section  14  of  ar- 
ticle I  of  the  constitution,  wliich  declares  that  "no  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  other  than  muuicipal 
until  full  compensation  therefor  be  first  made  in  money,  or  aseer* 
tained  and  paid  into  ooort,  for  tlia  ownar,  irrespeetiTe  of  any  benefit 
from  any  improremeat  proposed  1^  sueh  eorporation." 

Id. — Erroneous  Judgment — Order  for  Possession — Reversal  Upon 
Appeal. — Where  the  final  judgment  for  damages  must  be  reversed 
for  error  in  not  allowing  suftlcient  compensation,  an  order  for  pos- 
session of  the  property  sought  to  be  condemned  resting  upon  the 
erroneous  judgment  must  also  be  reversed. 

APPEAL  from  a  jud.o:ment  of  the  Superior  Court  of  San 
Mateo  County,  from  an  order  denying  a  new  trial,  and  from 
an  order  authorising  possession.  George  BL  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  H.  Skirm,  for  Appellant. 

Henry  W.  Walker,  District  Attorney,  and  George  0.  Koas, 
for  Respondent 

HAKKISON,  J.— The  plaintiff  seeks  to  acquire  by  con- 
demnation a  right  of  way  over  certain  lands  of  the  defendant 
for  a  public  road.  It  is  shown  by  the  complaint  that  a  suf- 
ficient petition  for  laying  out  a  public  road  was  pre.sented  to 
the  board  of  supervisors  of  the  plaintiflf,  and  that  viewers 
were  thereupon  appointed,  and  that  their  report  was  after- 
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ward  approved  by  the  boards  and  the  amount  of  damage  that 
would  be  sustained  by  the  defendant  was  ascertained  and 

declared  and  by  order  awarded  to  him ;  that  the  amount  so 
awarded  was  set  apart  for  him  in  the  county  treasury  and  no- 
tice thereof  given  to  him,  and  that  he  did  not  accept  the  same 
within  ten  days  thereafter ;  that  thereupon  the  board  of  super- 
visors by  an  order  directed  that  proceedings  be  instituted  by 
the  district  attorney  to  procure  the  right  of  way  under  the 
provisions  of  the  Code  of  Civil  Procedure.  The  defendant  in 
ills  answer  denied  the  necessity  of  a  right  of  way  over  his 
lands  for  any  public  use,  or  that  the  laying  out  or  opening 
of  a  public  road  on  said  lands  is  a  public  necessity,  and  in 
addition  thereto,  claimed  that  he  would  sustain  damage 
much  greater  in  amount  than  had  been  awarded  by  the  super- 
visors. The  caose  was  tried  by  the  court  and  finding?  made 
in  accordance  with  the  allegations  of  the  complaint,  and  that 
the  value  of  the  land  taken  for  the  road  and  the  improve- 
ments thereon  was  eight  hundred  dollars.  The  court  also 
'  found  that  the  benefits  which  the  defendant  would  receive 
from  the  opening  of  the  road  would  be  equal  to  the  damage 
occasioned  thereby  to  his  remaining  land.  Judgment  was 
thereupon  entered  in  favor  of  the  defendant  for  eight  hun- 
dred dollars,  and  for  the  condemnation  of  a  right  of  way  over 
his  lands  as  set  forth  in  the  complaint.  The  plaintiff  paid 
into  court  for  the  use  of  the  defendant  the  amount  of  the 
judgment,  and  the  court  thereui)()n  entered  its  judgment  of 
final  condemnation  of  said  land  for  the  purposes  of  a  public 
highway.  Defendant  gave  notice  of  a  motion  for  a  new  trial, 
and  while  said  motion  was  pending  the  court,  upon  motion 
of  the  plaintiff,  made  an  order  that,  upon  the  payment  into 
court  of  a  further  sum  of  money  as  a  fund  to  compensate  the 
defendant,  the  plaintiff  might  take  possession  and  use  the 
land  so  condemned  until  the  final  adjudication  of  the  contro- 
versy. Tlio  defendant's  motion  for  a  new  trial  was  denied, 
and  he  ha.s  {ij)penled  from  this  order  and  also  from  the  decree 
of  conlirmation,  and  from  the  order  permitting  the  plaintiff 
to  enter  into  possession  of  the  land. 

At  the  trial,  when  the  plaintiff  rested  it.s  ca.se,  the  defend- 
ant moved  to  dismiss  the  proceeding  upon  the  ground  that 
no  evidence  had  b()en  offered  tending  to  show  that  the  use 
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for  which  the  condemnation  of  his  hmd  wils  sought  was  a 
pubHc  use.  The  court  denied  this  motion,  and  afterward  ex- 
cluded evidence  of  that  character  offered  by  the  defendaat, 
and  ruled  that  the  only  isBue  to  be  tried  was  the  Talue  of  the 
lands  to  be  condemned.  These  rulings  are  now  assigned  as 
error. 

1.  The  right  of  the  state  to  appropriate  private  property 
for  public  use  is  an  element  of  sovereignty,  and  in  section  14 
of  article  I  of  the  constitution  the  people  of  this  state  have 

limited  this  right  by  declaring  the  conditions  upon  which 

alone  it  may  be  exercised.  It  is  the  function  of  the  legislative 
department  to  determine,  in  the  &st  instance,  what  shall  con- 
stitute a  public  use,  and  whether  any  private  property  shall 
be  taken  for' such  use,  as  well  as  the  extent  to  which  such 

property  may  be  taken,  and  in  section  1237  et  seq.  of  the 
Code  of  Civil  Procedure,  the  legislature  has  enumerated  cer- 
tain public  uses  for  which  the  state  may  exercLse  its  eminent 
domain,  as  well  as  the  manner  and  extent  of  its  exjerdae  for 
those  uses.  It  is  not  to  be  held,  however,  that  the  mere  • 
declaration  by  the  legislature  that  the  object  for  which  priv* 
vate  property  may  be  taken  is  a  public  use  will  preclude  the 
owner  from  contesting  the  right  to  deprive  him  of  his  prop- 
erty. If  it  is  sought  to  condemn  the  property  for  a  use  which 
is  evidentiy  private,  or  to  accomplish  some  purpose  which  is 
not  of  a  public  character,  courts  will  disregard  the  legislative 
declaration  that  such  use  is  public.  The  declaration  by  the 
legislature  is  entitled  to  great  consideration,  and  if  the  pur- 
pose for  which  the  condemnation  is  sought  is  clearly  for  a 
public  use,  or  one  which  in  ordinary  acceptation  or  experience 
expresses  a  public  use,  it  will  be  conclusive  upon  the  judiciary 
(Stockton  etc.  R.  R.  Co.  v.  Stockton,  41  Cal.  175)  ;  but,  if  it 
is  clear  that  it  is  for  a  priviite  purpose,  the  legislative  declara- 
tion  will  be  of  no  avail.  (Consolidated  Channel  Co.  v.  Cen- 
tral Par.  R.  R.  Co.,  51  Cal.  269.)  So,  too,  if  it  can  be  shown 
bv  extrinsic  evidence  that  the  end  sought  to  be  accomplished 
\<  not  of  a  pulflie  character,  but  is  solely  for  private  pur- 
poses, the  condemnation  will  be  denied  as  being  in  exce^^s  of 
the  legislative  power.  (Matter  of  Niagara  Falls  etc.  Ry.  Co., 
10S  N.  Y.  375.)  As  was  said  by  the  court  in  this  case:  "It 
is  difficult  to  make  an  exact  definition  of  a  public  use.  It  is 
easier  to  dehne  it  by  negation  than  by  aihrmation";  and  in 
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another  portion  of  the  same  opinion:  ''The  general  prin- 
ciple is  now  well  settled  that  when  the  uses  are  in  fact  pub- 
lic, the  necessity  or  expediency  of  taking  private  property  for 
such  uses  by  the  exercise  of  the  power  of  eminent  domain,  the 
instrumentalities  to  be  used^  and  the  extent  to  which  such 
right  shall  be  delegated,  are  questions  appertaining  to  the 
political  and  legislative  branches  of  the  government,  while, 
on  tlie  other  hand,  the  question  whether  the  uses  are  in  fact 
public,  so  as  to  justify  the  taking  in  invitum  of  private  prop- 
erty therefor,  is  a  judicial  question  to  be  determined  by  the 
courts."  (See,  also,  Lewis  on  Eminent  Domain,  sec.  158.) 

There  is  no  room  in  the  present  case  for  any  question  as  to 
the  character  of  the  use  for  which  the  condemnation  of  the 
laud  is  sought.  It  needs  no  argument  to  show  that  a  high- 
way or  pubhc  road  is  a  public  use.  (See  Lewis  on  Eminent 
Domain,  sec.  166.)  If  it  would  be  claimed  otherwise  in  any 
particular  case,  or  that  the  read  is  in  fact  for  a  private  use, 
the  burden  of  showing  such  fact  rests  upon  the  contestant. 

Whether  a  public  highway  is  demanded  in  any  particular 
region,  as  well  as  its  location  and  extent,  are  also  matters  of 
a  political  or  legislative  character.  (Wulzen  v.  Board  of  Su- 
pervisors, 101  Cal.  15^ ;  County  of  Sukiyou  v.  Gamlich,  110 
Cal.  94;  Lewis  on  Eminent  Domain,  sees.  238,  239.)  In  the 
Political  Code  of  this  state,  sections  2681  et  seq.,  the  legisla- 
ture has  established  a  tribunal  for  determining  these  ques- 
tions, and  has  provided  for  notice  to  all  persons  interested 
therein,  and  given  them  an  opportunity  to  be  hoard.  If  this 
tribunal  proceeds  in  accordance  with  the  provisions  of  these 
sections,  it  acquired  jurisdiction  to  determine  these  questions, 
and  its  determination  is  not  subject  to  collateral  attack.  In 
a  proceeding  thereafter  by  the  public  to  condemn  a  right  of 
way  for  this  public  road,  the  court  is  not  authorized  to  re- 
view the  action  of  the  board  of  supervisors  in  determining 
these  questions.  The  provision  in  section  2690  of  the  Polit- 
ical Code,  that  the  suit  for  condemnation  "shall  be  deter- 
mined by  the  court  or  jury  in  accordance  with  the  rights  of 
the  respective  parties,  as  shown  in  court  independent  of  said 
proceedings  before  said  board,''  is  not  to  be  construed  as  au- 

140  Am.  St.  Aep.  17. 
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thorizing  the  court  to  review  the  determination  of  the  board 
of  supervisors  as  to  the  proper  location  of  the  highway,  or 
the  propriety'  or  necessity  of  estahlishing  it.    The  clause  is 

not  without  ambiguity,  but  full  effect  is  given  to  ii>  provi- 
sions by  holding  that  after  the  suit  for  condemnation  has  been 
brought,  the  court,  in  determining  the  rights  of  the  parties 
thereto,  shall  disregard  any  ''informalities"  which  may  have 
occurred  in  the  proceedings  before  the  board.  If  it  had  been 
the  intention  of  the  legislature  to  establish  a  different  rule 
upon  this  subject  from  that  which  had  previously  oxi>tod.  it 
is  reasonable  to  suppose  that  it  would  have  expressed  such  in- 
tention distinctly  and  in  unambiguous  terms. 

2.  The  court,  however,  erred  in  failing  to  determine  the 
amount  of  damages  that  the  opening  of  the  road  would  cause 
to  the  lands  of  the  defendant  not  taken  for  the  road.  The 
defendant  testified  that  damage  would  be  caused  to  the  re- 
mainder of  his  lands  by  such  opening,  and  the  finding  of  the 
court  that  the  benefits  which  ;die  other  portion  of  his  lands 
would  receive  from  the  opening  of  the  road  are  equal  to 
the  damages  occtisioned  by  its  severance,  implies  that  some 
damage  would  be  caused  thereby.  The  constitution,  article  I, 
section  14,  declares  that  ''no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  other  than  municipal 
until  full  compensation  therefor  be  first  made  in  money,  or 
ascertained  and  paid  into  court  for  the  owner  irrespective  of 
any  benefit  from  any  improvcniont  proposed  by  such  corpora- 
tion," It  is  unnecessary  to  determine  whether  a  county  is  a 
"corporation"  within  the  meaning  of  this  clause,  since,  if 
this  be  conceded,  it  is  a  corporation  "other  than  municipal." 
A  county  is  a  governmental  agency  or  political  subdivision  of 
the  state,  organized  for  purposes  of  exercising  some  functions 
of  the  state  government,  whereas  a  municipal  corporation  is 
an  incorporation  of  the  inhabitants  of  a  specified  region  for 
purposes  of  local  government.  It  was  held  in  People  v,  Mc- 
Fadden,  81  Cal.  489,*  that  under  the  constitution  of  this 
state  a  county  is  not  a  municipal  corporation,  but,  if  it  may 
be  regarded  as  a  corponition  at  all,  it  is  but  a  "political  cor- 
poration." (See,  also,  People  v,  Sacramento  County,  45  CSal. 

9 16  Am.  St  Bap.  66. 
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692;  State  v.  Leffingwell,  54  Mo.  458;  81mp  v.  Contra  Costa 
County,  34  Cal.  284;  Askm  v.  Hale  County,  54  Ala.  639»; 
Hamilton  County  v.  Miyhels,  7  Ohio  St.  109;  Woods  v.  Col- 
fax County,  10  Neb.  652 ;  Stermer  v.  La  Plata  County,  5  Colo. 
App.  379;  Dillon  on  Municipal  Corporations,  sec.  22.) 

3.  As  the  error  of  the  court  in  determining  the  amount  of 
damages  necessitaAes  a  reversal  of  the  judgment,  the  order 
permitting  the  plaintiff  to  take  possession  of  the  land  sought 
to  be  condemned  must  also  be  reversed.  A  final  decree  of 
condemnation  can  be  made  only  after  full  compensation  has 
been  made  to  the  owner,  or  ascsirtained  and  paid  into  court 
for  him,  and,  as  the  order  for  possession  pending  the  appeal 
must  have  this  final  decree  for  its  foundation,  it  must  fall 
with  the  reversal  of  the  decree. 

The  judgments  and  orders  appealed  from  are  xevened. 

Garoutte,  J.,  and  Van  Dyke,  concurred. 
Hearing  in  Bank  denied. 

Beatty,  G.  J.,  dissenting  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  on  the  12th  of  Janu- 
ary, 1901: 

BEATTY,  G.  J. — dissent  from  the  order  denying  a  re- 
hearing. A  county,  within  the  meaning  of  section  14  of  arti- 
cle I  of  the  constitution,  is  either  a  municipal  corporation  or 
it  is  not  corporation  at  all,  and  in  either  case  is  entitled 
in  condemning  a  right  of  way  to  set  off  benefits  against  dam- 
ages. (Moran  v.  Rou,  79  Gal.  159;  Moran  v,  Ron,  79  Gal. 
649.)  In  my  opinion,  a  county  is  a  municipal  corporation 
within  the  meaning  of  this  clause  of  the  constitution,  and  the 
decision  in  People  v.  McFadden,  81  Cal.  489,'*  that  it  is  not 
a  municipal  corporation,  within  the  meaning  of  another  pro- 
vision (i.  e.,  the  prohibition  of  the  creation  of  municipal 
corporations  by  special  laws),  is  not  inconsistent  with  this 
view.  The  term  "municipal  corporation"  has  a  broad  sense 
and  a  restricted  sense,  and  it  is  used  in  these  different  senses 
in  the  two  clauses  of  the  constitution.  In  one  it  comprehends 
counties  and  in  the  other  it  does  not. 


•  26  Ani.B0p.  730. 
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[L.      Kow  808.  Department  One.— December  14,  1900.] 

W.  T.  CURL,  Respondent,  v.  ELLEN  J.  CURL,  Appellant 

Divorce — Extreme  Cruelty — Evidence — Appeal. — In  an  action  for  a 
divorce,  brought  by  the  husband,  on  the  ground  that  certain  al- 
leged conduct  of  his  wife,  witli  respect  to  her  intimate  association 
with  another  man,  had  caused  him  grievous,  mental  anguish,  the 
queation  whethw  her  conduct  had  such  effect  is  one  of  feci  for  the 
trial  court;  and  on  an  appeal  from  a  judgment  in  his  fevor,  taken 
without  any  hill  of  exceptions,  and  without  any  findings,  the  su- 
preme court  must  presume  that  there  was  evidence  sufficient  to  si^ 
port  the  allegations  of  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  W.  H.  Clark,  Judge. 

The  facts  aie  stated  in  the  opinion  of  the  court 

Walter  Bordwell,  for  Appellant. 
Diehl  &  Ghambers,  for  Respondent. 

HARRISON,  J. — ^The  plaintiff  brought  this  action  against 
the  defendant  for  a  divorce,  and  set  forth  in  his  complaint 
certain  conduct  by  her  which  he  alleged  had  caused  him  gteat 
suffering  and  grievous  mental  anguish.  The  conduct  with 
which  the  defendant  was  thus  charged  was  that  she  had  at  a 
certain  date  clandestinely  visited  the  house  and  home  of  an- 
other man  during  the  absence  of  his  family,  and  had  secretly 
remained  there  with  him  for  more  than  one  hour,  and  had  at 
divers  other  times  secretly  and  clandestinely  met  him,  and 
in  company  with  him  gone  to  places  unknown  to  the  plain- 
tiff, and  had  remained  away  for  several  hours,  and  that  he 
had  at  divers  times  visited  the  home  of  the  plaintiff  and 
defendant  during  the  absence  of  the  plaintiff,  and  while  the 
defendant  was  alone,  and  upon  each  of  said  occasions  had  re- 
mained in  said  house  in  company  with  the  defendant  alone 
for  several  hours.  The  defendant  made  no  answer  to  the 
complaint,  but  suffered  default,  and  after  hearing  proofs  of 


Digitized  by  Google 


Dec.  1900.]         Naphtaly  v.  Rovegno. 


639 


the  matters  alleged  the  oourt  granted  the  divoToe.  The  pres- 
ent api)oal  is  taken  from  this  judgment  without  any  bill  of 
exceptions. 

Whether  the  conduct  of  the  defendant,  as  above  set  forth 
in  the  complaint,  caused  the  plaintiff  grievous  mental  an- 
guish was  a  question  of  fact  to  be  determined  by  the  court 

from  the  testimony  before  it  at  the  hearing.  (Barnes  v. 
Barnes,  95  Cal.  171;  Flrmhuj  v.  Fleming,  95  Cal.  430;  An- 
dretvs  v.  Andrews,  120  Cal.  184.)  The  evidence  before  the 
trial  oodrt  is  not  before  us,  and,  as  there  are  no  findings  of 
fact,  it  must  be  assumed  in  support  of  the  judgment  thai  the 
evidence  was  sufficient  to  support  the  allegations  of  the  com- 
plaint, and  that  the  court  found  therefrom  that  the  conduct 
of  the  defendant  had  caused  the  plaintiff  grievous  mental  an- 
guish. If  so,  she  was  guilty  of  extreme  cruelty  and  the  judg- 
ment was  correct 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  Mo.  1064.  Department  Two.— December  14,  1900.] 

JOSEPH  NAPHTALY  et  al.,  Respondente,  v.  STEFANO 

ROVEGNO  et  al.,  Appellants. 

luar  Ikuxr-PABxiTUMi— Failubb  to  Dbrnut  Jdbt  Twn  Waivkb. — 
▲  dflf endant  in  an  action  of  partition,  which  had  oeen  on  the  trial 
calendar  for  aereral  weekc  prior  to  the  time  at  which  it  waa  actually 
tried,  marked  as  a  oourt  as  distinguished  from  a  jury  case,  in 
accordance  with  the  custom  of  the  eourt,  and  which  at  the  time 
it  waa  first  called  for  trial  had  been  answered  as  "ready,"  without 
any  request  for  a  jury,  is  not  entitled  to  a  jtiry  merely  because  he 
demands  it  at  the  time  of  the  trial,  in  the  absence  of  an  offer  by 
him  to  deposit  the  juxy  fees,  as  required  by  a  rule  of  the  court. 

APPEAL  from  an  order  oi  the  Superior  Court  of  the  City 
and  County  of  San  Francisoo  denying  a  new  trial.  William 
B.  Daingerfield,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
James  A.  Devote,  and  Devoto  &  De  Martini,  for  Appellants. 
Naphtaly,  IVeideniich  &  Ackennan,  for  Bespondent 

MoFAELAND,  J.^Thi8  is  an  action  for  a  partition  of 
certain  described  land.  The  defendants,  Rosa  Rovegno  and 

Jiacoma  Rovegno,  appeal  from  an  order  denying  their  mo- 
tions for  a  new  trial.  The  only  point  which  they  insist  on  for 
a  reversal  of  the  order  is  that  the  court  below  erred  in  deny- 
ing their  demand  for  a  jury. 

Whether  or  not  oertain  issues  in  the  ease  were  of  such  s 
character  as  to  give  to  appellants  the  general  rii^ht  to  have 
them  tried  before  a  jury  is  a  question  not  necessary  to  l)e  here 
determined;  for  we  think  that  the  court,  for  specific  reasons 
hereinafter  mentioned,  did  not  err  in  refusing  the  demand. 

The  case  was  tried  on  the  20th  of  October,  1896,  but  it  had 
been  on  the  trial  calendar  several  weeks  prior  to  that  time, 
marked  as  a  court  case  as  distinpiislied  from  a  jurj^  Ciise  in 
accordance  with  the  custom  of  the  court.  This  fact  was  well 
known  to  the  parties,  and  appellants  never  asked  to  have  it 
changed  from  "court"  to  "jury,"  and  had  not  demanded  a 
jury  until  the  said  30th  of  October.  On  the  latter  day,  when 
the  case  came  on  regularly  to  be  tried,  one  of  the  defendants, 
Stefano  Rovegno,  moved  for  a  continuance,  and,  the  motion 
having  been  denied,  demanded  a  jury,  and  the  demand  was 
denied.  Then  these  appellants,  who  had  not  joined  in  the 
motion  for  a  continuance,  also  demanded  a  jury  and  their 
demand  was  refused.  On  Sept€ml)er  20th  the  case  had  been 
called  for  trial,  and  a])pellants  had  answered  "ready"  without 
any  intimation  that  they  desired  a  jury ;  but,  owing  to  the 
number  of  cases  before  it  on  the  calendar,  it  was  not  reached 
until  October  20th,  at  which  time  there  was  no  jury  in  at- 
tendance. The  record,  at  this  stage,  merely  shows  the  naked 
facts  that  appellants  made  a  demand  for  a  inry  and  that  the 
court  denied  it;  nothing  further  appears.  But  in  another 
part  of  the  record  it  is  shown  that  there  was  a  rule  of  court 
providing  that  "a  party  demanding  a  jury  shall  before  the 
commencement  of  the  trial  deposit  with  the  clerk  of  the 
court  the  fees  necessary  therefor" — specifying  the  amount; 
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and  ^>pellantB  did  not  make  nor  offer  to  make  such  deposit. 
In  Adam$  Ormvfard,  116  Gal.  495,  it  was  held  that  &ueh  a 
rale  is  reasonable  and  must  be  complied  with.  Under  these 

circumstances,  it  does  not  appear  that  the  court  erred  in 
denying  the  demand  for  a  jury,  and  such  denial  does  not 
therefore  wanant  a  new  trial. 
The  order  appealed  from  is  aflBrmed. 

Temple,  J.,  and  Henshaw,  J.,  ooncuned. 

Hearing  in  Bank  denied. 

Beatty,  0.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  thereon  on  the  14th 
of  January,  1901: 

BEATTY,  G.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. 

The  appellants  claimed  that  the  issues  raised  by  their  an- 
swer were  properly  triable  by  jury.  When  the  cause  was  fiist 
entered  upon  the  trial  calendar  of  the  superior  court  there 
was  a  controrersy  between  plaintifiiB  and  defendants  as  to 

whether  it  was  a  court  or  jury  case,  and  that  court,  holding 
with  the  plaintiffs,  marked  it  as  a  court  case.  In  that  condi- 
tion it  remained  on  the  calendar  until,  previous  cases  being 
disposed  of,  it  was  called  for  trial.  The  ^>peIlantB  did  not 
then  ask  for  a  continuance,  but  they  renewed  their  demand 
for  a  jury  trial,  supj)orting  their  demand  by  an  argument  in 
which  they  attempted  to  show  that  the  nature  of  the  issues 
to  be  tried  entitled  them  to  a  jury.  Nothing  was  said  about 
the  deposit  of  a  jury  fee,  and  it  is  perfectly  manifest  from 
the  record  that  ih»  rule  of  the  superior  court  in  respect  to 
that  matter  was  never  considered  as  having  any  bearing  upon 
the  point  to  be  decided.  The  ruling  of  the  court  denying  a 
jury  trial  was  based  simply  and  solely  upon  the  ground  that 
the  defendants  were  not  entitled  to  a  jury,  and,  this  ruling 
being  made,  it  would  have  been  a  perfectly  vain  and  useless 
act  to  deposit  or  tender  the  jury  fee.  The  rule  merely  re- 
quires the  jury  fee  to  be  deposited  by  the  party  demanding 

a  jury  before  the  commencement  of  the  trial,  and  if  a  jury 
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trial  is  denied  in  advance  the  rule  can  have  no  operation.  Be- 
sides, the  party  makiDg  the  demand  has  all  the  time  before 
the  commencement  of  the  trial  to  make  his  deposit  Here, 
when  the  demand  was  made,  there  was  no  jury  in  attendance, 
and  the  trial  by  the  court  to  which  the  defendants  were 
forced  began  and  ended  before  it  was  possible  for  a  jury  trial 
to  have  oommenoed.  For  these  reasons  I  think  the  faiiuie  of 
defendants  to  deposit  or  o£Fer  the  jury  fee  is  no  answer  to 
their  position. 

It  is  quite  as  clear  that  they  did  not  waive  their  right  to 
a  jury  by  any  of  the  proceedings  referred  to  in  the  Depart- 
ment opinion.  There  can  be  no  waiver  of  a  jury  except  in 
one  of  the  three  modes  enumerated  in  section  d31  of  the  Gods 
of  OiTil  Procedure.  (Swatey  v.  Adair,  88  Gal.  179,  188; 
Biggs  v.  Lloyd,  70  Cal.  447.) 

If  these  conclusions  are  correct,  the  appeal  has  been  dis- 
posed of  by  an  erroneous  decision,  of  the  only  point  consid- 
ered in  the  opinion  of  the  Department,  and  the  serious  and 
important  question  in  the  case— the  question  decided  in  the 
superior  court  and  the  question  most  elaborately  argued  by 
counsel  here — is  left  untouched.  I  think  it  called  for  a  de- 
cision, and  that  the  appeal  should  not  have  been  disposed  of 
without  a  decision. 


(Orim.'  No.  885.   In  Bank.— Deoembcr  14,  1900.] 

THE  PEOPLE,  Eespondent,  v.  HAKRY  W.  CLAEILE, 

Appellant. 

GmaBrAL  Law — Mubdbb — ^Eviobnce, — ^In  a  prosecution  for  miirdor  th* 
evidence  although  purely  circumstantial,  is  wviowod  and  held  am- 
ply solBcient  to  tuetain  a  conviction. 

IBw— Character  of  Shots. — Where  the  homicide  is  shown  to  have  been 
committed  iiinide  of  a  house,  by  the  shooting  of  the  deceased  with  a 
shotgun,  a  witness  for  the  prosecution,  who  was  outside  the  house 
at  or  about  the  time  the  shooting  is  claimed  bj  the  prosecution 
to  have  occurred,  and  who  testified  to  the  fact  of  having  then 
heard  shots,  may  further  testify  that  from  the  lound  of  the  shots 
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tk^  w«re  made  in  the  house,  and  loniided  like  a  ihoi  find  from  « 
thotgun.  The  fact  that  tuch  witness  was  not  an  expert  cannot  be 
taken  advantage  of  on  appeal^  in  the  absence  of  an  objection  on 
that  ground  at  the  trial,  especiallj  when  he  testifies  to  his  abili^ 
to  distinguish  by  eound  between  the  different  kinde  of  ahoti. 

Idu — iDBHnrr  or  FLACBi^Where  a  witnen  for  the  proaeeution  haa 
teatifiad  that  he  waa  at  a  particular  place  when  he  heard  the  ehota 
fired,  and  that  a  few  minutee  thereafter  he  saw  the  defendant  come 

out  of  the  house,  and  evidence  is  offered  by  the  defense  that  the 
house  was  not  visible  from  that  place,  the  witness  in  rebuttal  may 
testify  that  he  pointed  out  to  other  witnesses  for  the  prosecu- 
tion the  place  where  he  was  when  he  heard  the  shots,  and  such 
other  witnesses  may  then  testify  that  the  house  waa  visible  from 
the  place  so  pointed  out. 

JD^EmamoB  ov  Komaiuiro  bt  Anotrsb.— When  the  evidence  ehowt 

conclusively  that  the  deceaaed  mnat  have  been  killed  either  by 
the  defendant  or  by  another  peraon,  the  latter  may  testify  that 
he  did  not  do  it. 

Id.— EmmroB  Traimio  to  Deobadx  Ddbiidiaiit.— To  ask  the  defend- 
ant oD  eroaa-ezamination,  while  a  witneaa  la  hia  own  behalf, 
whether  at  the  time  of  the  homicide  he  waa  llTing  with  a  woman 
who  waa  not  hia  wile  la  prejudidally  objeetknable.  Ehieh  cib- 
jeetion  la  cured,  however.  If  the  defendaatPa  own  witneaaaa  teatify 
to  the  aame  effect. 

In. — ^New  Tbial — NswLT  Disoovebed  Evidence. — ^The  order  denying  a 
new  trial  in  thia  caae^  on  the  ground  of  newly  dlaeovered  evidence, 
will  not  be  distvirbed  on  appeal. 

In. — iNSTRrCTIONS  ClUCLMSTANTIAL  EtTOENCE — REASONABLE  DoUBT. — 

An  instruction  "that  if  one  set  or  chain  of  circumstances  leads  to 
two  opposing  concliisions,  one  or  the  other  of  such  conclusions 
must  be  wrong,"  and  that  if  the  jury  "have  a  reasonable  doubt 
as  to  which  of  said  conclusions  the  chain  of  circumstances  leads,'* 
they  should  acqpiit  the  defendant,  is  properly  refused,  as  both  of 
meh  opposing  eondnalm  ml^t  lead  to  dcfendantPa  gnilt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
B.  N.  Smith,  Judge. 

The  facts  are  staled  in  the  opinion  of  the  mil, 

D.  Allen,  and  W.  H.  Shinu,  for  Appellant. 

Tixey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Asristant 
Attom^  General,  for  Respondent. 
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GAEOUTTE,  X— The  defendant  haa  been  convicted  of 

the  crime  of  murder  of  the  second  degree,  and  appeals  to  this 
court. 

It  ia  earnestly  insisted  that  the  evidence  does  not  warrant  a 

conviction.  The  evidence  was  purely  circiini.stantial,  and  the 
salient  facts  are  these:  One  Joseph  Hunter,  a  constable,  lived 
in  a  four-room  house  near  the  public  road,  some  three  miles 
distant  from  the  city  of  Loe  Angeles.  The  defendant,  a 
young  man  of  slight  physique  and  weight,  afflicted  with  a 
perceptible  lameness  in  one  leg,  had  been  living  with  Hunter 
for  some  weeks.  Upon  the  day  of  the  killinp^  Hunter  was  in 
the  city  of  Los  Angeles,  the  defendant  being  alone  at  the 
house.  During  the  early  part  of  the  day  the  defendant  bor- 
rowed a  shotgun  of  one  neighbor  and  four  loaded  shells  of 
another,  stating  his  purpose  was  to  shoot  squirrels;  and  dur- 
ing the  early  afternoon  he  undoubtedly  fired  two  of  these 
shells  at  squirrels  near  the  house.  Between  5  and  6  o'clock 
of  this  day,  a  Chinese  laundryman  drove  up  to  the  house  for 
the  purpose  of  delivering  laundfy,  as  was  his  usual  weekly 
custom.  He  went  into  the  house  with  the  laundry  and  never 
came  out.  His  horse  stood  in  front  of  the  house  for  an  hour 
or  more,  and  then  wandered  away  aimlessly  down  the  road. 
Upon  the  following  morning  suspicion  of  murder  became  rife 
in  the  neighborhood,  and  upon  the  third  or  fourth  day  there- 
after the  dead  body  of  the  Chinaman  was  found  ooncealed 
beneath  the  floor  of  the  house.  Death  had  resulted  from  two 
shotgim  wounds  inflicted  with  the  borrowed  gun  and  two  of 
the  borrowed  shells.  At  some  time  between  the  hours  of  5 
and  6  o'clock  of  this  day,  and  after  the  Chinaman  had  en- 
tared  Hunter's  house,  one  witness  heard  two  shotgun  shots, 
apparently  coming  from  within  the  house,  and  other  wit- 
nesses heard  at  least  one  shot  coming  from  the  same  direc- 
tion. Two  bed  sheets,  evidently  taken  from  defendant's  bed, 
were  found  wrapped  around  the  head  and  shoulders  of  the 
dead  man.  Spots  of  hlood  were  found  at  various  points  in 
the  house,  and  evidence  of  an  attempt  to  conceal  and  erase 
them  was  apparent.  Indeed,  there  is  no  question  but  that  the 
Chinaman  was  killed  in  the  house  by  gunshot  wounds  in- 
flicted with  the  borrowed  gun  and  shells.  Defendant  made 
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many  false  statements  when  questioned  by  the  offioeis  after 

the  killing,  and  also  made  a  bold  effort  to  escape  from  their 
custody.  He  was  seen  at  the  house  by  one  witness  a  few  min- 
utes after  the  two  shots  were  heard,  although  he  claims  to 
have  left  the  house  soon  after  the  Chinaman  had  entered  it, 
and  not  to  have  returned  until  an  hour  or  two  later.  About 
10  or  11  o'clock  of  that  night  at  the  house  he  showed  a 
woman  friend  considerable  silver  money;  and  the  theory  of 
the  state  is  that  the  purpose  of  the  killing  was  robbery.  Hun- 
ter returned  to  his  house  drunk  at  some  time  between  7  and 
8  o'clock  of  that  night.  There  are  other  items  of  evidence 
looking  toward  defendant's  guilt  which  it  is  not  necessary  to 
here  detail.  If  the  Chinaman  was  killed  between  the  hours 
of  5  and  6  o'clock  of  that  afternoon,  or  even  as  late  as  7 
o'clock,  the  defendant's  guilt  is  well  assured,  and  that  the 
gunshots  heard  by  the  aforesaid  witnesses  as  coming  from  the 
direction  of  the  house  caused  the  death  of  the  Chinaman  is 
equally  well  assured.  There  were  but  four  loaded  shells  for 
the  gun,  and  two  of  these  shells  had  been  fired  early  in  the 
afternoon  at  squirrels.  The  remaining  two  shells  were  the 
shells  used  in  the  killing.  Defendant  by  his  counsel  claims 
that  Hunter  killed  deceased,  but  that  tiieory  is  confronted 
with  the  fact  that  Hunter  did  not  return  to  his  house  until 
after  7  o'clock  at  least,  and  the  two  shots  from  the  gim,  as 
testified  to  by  the  witnesses,  must  have  been  fired  previous  to 
that  time.  While  the  fact  cannot  be  considered  upon  the 
question  of  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, still  it  may  be  mentioned  that  the  correctness  of  the 
jury's  disbelief  in  the  evidence  of  defendant  as  to  his  alibi 
was  subsequently  impregnably  forfeited  by  his  own  afiidavit 
introduced  upon  his  motion  for  a  new  trial,  wherein,  under 
oath,  he  admitted  his  testimony  at  the  trial  was  false,  and 
stated  that  he  was  present  at  the  killing,  and  saw  Hunter  fire 
the  shots  that  killed  the  deceased,  and  subsequently  stood  by 
when  Hunter  concealed  the  dead  body.  We  have  given  the 
salient  facts  disclosed  by  the  record.  In  addition  to  these, 
there  are  many  others  of  minor  importance,  and,  taking  ' 
them  altogether,  we  are  prepared  to  say  that  the  verdict  of 
the  jury  has  full  support  in  the  evidence. 

A  witness  under  objection  was  asked  the  following  ques- 
tion: ^'Q.  Could  you  tell  from  the  sound  of  the  shots  about 


Digitized  by  Google 


646 


Peoplk  v.  Clarke.  [130  CaL 


where  they  were,  whether  they  were  in  the  hooee  or  out  o^ 

the  house?"  The  objection  was  properly  overruled.  (People 
V.  Chin  Hane,  108  Cal.  597.)  The  witness  was  also  justified 
in  testifying  that  the  shots  sounded  like  those  fired  from  a 
shotgun.  Even  if  it  be  conceded  that  this  evidence  should 
only  come  from  the  mouth  of  an  expert^  still  there  was  no  ob- 
jection to  the  question  upon  that  ground,  and  the  witness  also 
stated  that  he  was  able  to  distinguish  by  the  sound  the  dif- 
ference between  shots  fired  from  a  shotgun  and  those  fired 
from  a  rifle. 

The  witness  Le  Page  testified  that  he  was  sitting  upon  a 
rock  several  hundred  feet  from  Hunter's  house  when  be 

heard  the  shots  fired,  and  that  a  few  minutes  thereafter  he 
saw  defendant  come  out  of  the  house,  look  into  the  wajron 
of  the  Chinaman,  and  then  return  into  the  house.  The  de- 
fendant offered  evidence  to  the  effect  that  a  person  sitting  on 
the  rock  described  by  the  witness  could  not  see  Hunter's 
house.  The  location  of  this  ]>arlicular  rock,  therefore,  V>ecame 
very  material ;  and  in  rebuttal  Le  Page  testified  that  he  point- 
ed out  to  the  state's  witnesses  the  rock  upon  which  he  was 
sitting  when  he  saw  defendant  at  the  house.  These  witnesses 
then  testified  that  the  house  could  be  seen  from  the  rock 
pointed  out  by  Le  Page.  We  see  no  vaUd  objection  to  thii 
line  of  testimony. 

There  was  no  error  committed  by  the  court  in  allowing 
the  prosecution  to  prove  by  Hunter  that  he  did  not  kill  the 
Chinaman.  It  may  be  said  the  evidence  points  with  unerring 
certainty  to  the  fact  that  either  the  defendant  or  Hunter 
killed  the  Chinaman.  Indeed,  counsel  for  defendant  ail 
through  the  trial  of  the  case  claim  that  deceased  must  have 
been  killed  by  Hunter.  Under  these  circumstances  the  testi- 
mony of  Hunter  was  competent  and  admissible.  (People  v. 
Van  Horn,  119  Cal.  323,  328.) 

The  defendant  when  on  the  witness  stand  was  asked  in  re- 
gard to  one  Miss  Letitia  AUec:  "Q.  You  were  living  there 
with  her,  was  you  not?"  The  question  was  clearly  objection- 
able, and  clearly  prejudicially  objectionable.  An  attorney 
cannot  degrade  or  impeach  a  witness  in  this  way.  Under 
almost  any  circumstances,  other  than  those  here  prssented, 
this  error  would  demand  a  reversal  of  the  judgment  and  a 
new  trial  of  the  defendant.  Tlii-  court, has  held  questions  of 
this  character  prejudicially  objectionable  so  many  times  in 
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the  past  that  it  is  suprising  the  state's  offioen  will  oontinue 
to  indulge  in  the  practice  of  asking  them.  In  the  very  recent 

case  of  People  v.  Cnmdall,  125  Cal.  135,  the  whole  matter  is 
fully  discussed  and  the  authorities  cited.  But  in  view  of  the 
fact  that  othtr  evidence  of  the  same  general  tenor  was  intro- 
duced npon  the  part  of  the  defendant,  we  think  it  apparent 
that  the  error  committed  by  the  trial  court  in  the  admission 
of  the  answer  to  this  question  did  not  prejudice  him.  The 
record  discloses  by  the  evidence  of  defendant's  witnesses  that 
this  woman  had  been  living  a  portion  of  her  time  prior  to 
the  killing  at  Hunter's  house  with  defendant  The  woman 
herself  testified  in  answer  to  defendant's  counsel:  "About 
two  weeks  before  the  shooting  I  remember  riding  from  the 
city  with  Joe  Hunter  toward  his  place.  At  that  time  and 
between  the  dty  and  his  plaoe,  on  the  road,  he  said  to  me, 
*Why  don't  you  get  rid  of  Harry?  He  hasn't  got  any  money, 
and  if  you  get  rid  of  him,  I  will  give  you  all  the  money  and 
fine  clothes  you  want.'  He  also  said  on  the  same  occasion  that 
Harry  was  no  good  only  for  his  good  looks."  And  upon  cross- 
examination  she  says:  "Joe  Hunter  didn't  say  to  me  that  I 
had  bettor  marry  Clark.  He  wanted  me  to  quit  Harry  and 
go  with  him.   That  is  all." 

Defendant  made  a  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  and  in  support  of  his  motion 
presented  many  affidavits.  He  himself  made  an  affidavit  to 
the  effect  that  his  testimony  bearing  upon  his  claim  of  an 
alibi  was  false,  and  that  he  was  present  in  the  house  and  saw 
Hunter  kill  the  Chinaman  and  subsequently  conceal  the 
body.  As  tending  to  furnish  statutory  grounds  for  a  new 
trial,  we  attach  no  importance  whatever  to  this  affidavit.  The 
court  below  evidently  had  but  little  doubt  of  its  falsity.  In- 
deed, it  appears  by  the  record  tluit  subsequent  to  defendant's 
conviction  Hunter  was  tried  for  the  murder  of  the  China- 
man and  acquitted,  the  jury  evidently  not  behoving  defend- 
ant's testimony,  which  was  in  line  with  his  affidavit  here 
under  consideration.  We  have  also  examined  the  contents  of 
the  oilier  allidavits  iiilroduce(l  by  him  as  showing  newly  die- 
covered  evidence.  As  to  some  of  thcni,  for  example  that  of 
Anna  Hihby,  it  may  well  have  irn})ressed  the  trial  court  as 
being  entirely  unbelievable.  Others  contain  matters  of  minor 
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importance,  and  still  others  set  out  matters  of  an  •ntirely 
comulative  chancter.  In  view  of  the  law  by  which  this  ooort 
is  governed  in  reviewing  a  question  of  this  character,  we  will 
not  disturb  the  order  denying  the  new  trial  upon  the  ground 
of  newly  discovered  evidence.  {People  v.  De  MaMm^,  109 
Cal.  607.)  We  do  not  find  it  necessary  to  pass  upon  the  ad- 
missibility of  certain  counter-affidavits  offered  by  the  state 
upon  the  hearing  of  the  motion. 

Complaint  is  made  of  the  court's  refusal  to  give  the  follow- 
ing instruction:  "The  court  instructs  the  jurj-  that  if  one  set 
or  chain  of  circumstances  leads  to  two  opposing  conclusions, 
one  or  the  other  of  such  conclusions  must  be  wrong;  and 
therefore  in  such  a  case,  if  you  have  a  reasonable  doubt  as 
to  which  of  said  conclusions  the  chain  of  circumstances  leads, 
a  reasonable  doubt  would  thereby  be  created,  and  you  should 
give  the  defendant  the  benefit  of  such  doubt  and  acquit 
him."  In  view  of  the  fact  that  both  of  these  '^opposing  con- 
clusions" might  lead  to  defendant's  guilt,  the  instruction  for 
this  reason  alone  was  properly  refused. 

There  is  no  substantial  error  disclosed  by  the  record. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

«  Van  Dyke,  J.,  McFarland,  J.,  HanisoDy  J.,  and  Henshaw, 

J.,  concurred. 

Eehearing  denied* 
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[8.  F.  No.  1637.  Department  One.— December  14,  1900.] 

PORTLAND  CRACKER  COMPANY,  Respondent,  v.  A.  H. 

MURPHY,  AppeUant 

Action  fob  Monet  Fraudulently  Appropriated — Prayer  fob  Im* 

pri80nment  (ie.nebal  and  ispecial  findings — money^ judgment. 

Under  a  oomplaint  alleging  fraudulent  appropriation  of  plain> 
tUPu  money  received  by  defenduit  as  plaintiiTt  agent  and  derk, 
and  praying  judgment  for  defendants  impriflonnicnt  until  it  ia 
paid,  a  ganeral  finding  in  ftiTor  of  tiie  defendant  for  a  less  sum 
is  not  ineonsistent  with  a  special  finding  ag»inst  the  alleged  fraud, 
and  a  money  judgment  may  be  entered  upon  sueh  findings,  with* 
out  Judgment  for  imprisonment. 

Id. — Inbtbuctions  Construed  Touluilb — Burden  of  Pboof — Verdict 
HOT  AoAnfST  Law.— -The  instructions  are  to  be  construed  together 
aa  a  whols»  snd  whers^  so  construed,  they  import  that  plaintiff 
haa  the  burden  of  proof  upon  the  whole  case,  and  must  win  or 
loss  accordingly,  hut  that  tha  verdict  may  be  against  him  upon 
the  issue  of  fraud,  if  he  fails  to  prove  ii,  and  yet  may  be  for 
him  upon  the  moa^  demand,  if  mon^  had  and  received  by  de- 
fendant to  plaintifl'a  use  is  proved,  a  verdict  against  the  fraud 
and  for  a  mon^  demand  is  not  against  law,  although  it  may  be 
seemingly  inconsistent  with  part  of  ths  instructions  taksn  separ- 
ately. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Prandsoo.  Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Grove  L.  Johnson,  John  H.  Hansen,  and  Garret  W.  Mc- 
Enemey,  for  Appellant. 

Crittenden  Thornton,  F.  H.  Merzbach,  J.  F.  Riley,  and 

Charles  H.  Jackson,  for  Respondent. 

VAN  DYKE,  J.— The  complaint  alleges  that  the  defend- 
ant embezzled  and  fraudulently  misapplied  and  converted  to 
his  own  use  the  sum  of  twelve  hundred  and  seventy-one  dol- 
lars and  ninety-four  cents,  which  had  come  into  his  hands  in 

the  course  of  his  employment  as  the  agent  and  clerk  of  the 
plaintiff,  and  the  complaint  prays  that  judgment  against  the 
defendant  may  be  had  in  said  sum  and  for  costs  of  suit;  and 
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that  the  defendant  be  arretted  and  held  to  bail;  that  judg- 
ment may  be  entered  against  the  person  of  said  defendant; 
that  he  be  imprisoned  until  the  payment  of  said  sum,  and 
for  further  relief.  Upon  the  issuance  of  the  summons  plain- 
tiff applied  for  and  obtained  an  order  for  the  arrest  of  the 
defendant  under  >:oetion  479,  subdivision  2,  of  the  Code  of 
Civil  Procedure.  The  necessary  affidavit  and  undertaking  be- 
ing furnished,  the  order  for  arrest  was  made,  and  the  defend- 
ant was  thereupon  arrested,  but  was  released  on  the  same  day 
upon  giving  an  undertaking  as  required  by  section  487  of 
the  Code  of  Civil  Proeedure.  The  answer  denies  that  the  de- 
fendant embezzled,  fraudulently  or  otherwise  misapplied  or 
converted  to  his  own  use,  the  sum  of  twelve  hundred  and 
seventy-one  dollars  and  ninety-four  cents,  or  any  other  sum 
which  had  come  into  his  hands  in  the  course  of  his  employ- 
ment as  the  agent  or  clerk  of  the  plaintiif,  or  at  all.  Upon  the 
issues  presented  the  Ciise  was  tried  by  a  jury,  and  a  general 
verdi(;t  rendered  in  favor  of  the  plaintiff  for  the  sum  of  seven 
hundred  and  fifty  dollars,  and  also  found  on  the  special  issue 
submitted,  to  wit:  ^'Did  the  defendant  fraudulently  appro- 
priate the  money  of  the  plaintiff  as  alleged  in  the  complaint? 
Answer.  No." 

Upon  the  coming  in  of  the  verdict  the  defendant  moved 
the  court  to  enter  judgment  in  his  favor  upon  the  ground 
that  the  spedal  issue  controlled,  and  that  the  defendant  was 

entitled  to  a  judgment  thereon.  The  court  denied  defend- 
ant's motion  and  entered  a  money  judgment  in  favor  of  the 
plaintiff  upon  the  general  verdict 

The  defendant  appeals  from  the  judgment  so  entered  upon 
a  bill  of  exceptions,  and  relies  for  a  reversal  upon  two  alleged 
errors:  1.  That  upon  the  verdict  the  judgment  should  have 
been  for  the  defendant;  2.  That  the  verdict  is  contrary  to  law 
in  this,  that  it  is  contrary  to  the  instructions  of  the  court. 
The  theory  of  the  defendant  is  that,  inasmuch  as  the  plaintiff 
alleged  that  the  money  had  been  embezzled  and  fraudulently 
appropriated,  that  he  caunot  recover  at  all,  unless  the  issue 
upon  such  allegation  is  found  in  its  favor.  In  this  i^pellant 
is  clearly  mistaken.  The  action  is  for  the  recovery  of  money 
in  the  hands  of  the  defendant  belonging  to  the  plaintiff,  and 
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whether  that  money  had  heen  embeoled  or  fraudulently  ap- 
propriated would  not  defeat  the  recovery  of  a  simple  money 
judgment  for  the  amount  of  money  in  the  hands  of  the  de- 
fendant due  the  plaintiff;  but,  unless  the  issue  in  reference  to 
embezzlement  or  fraudulent  appropriation  were  found  in 
favor  of  the  plaintiff,  it  could  not  recover  a  judgment  for  the 
imprisonment  of  the  defendant  until  the  money  found  due 
should  be  paid,  as  in  this  state  no  person  can  be  imprisoned 
for  debt  in  any  civil  action  on  mesne  or  final  process,  imless 
in  cases  of  fraud. 

Payne  v.  ElUot,  64  Cal.  339,^  was  an  action  for  the  fraud- 
ulent conversion  of  mining  stock.  The  plaintiff  had  judg- 
ment for  the  amount  of  the  mining  stock  so  converted,  and  a 
further  judgment  that  the  plaintiff  was  entitled  to  an  order 
of  arrest  against  the  defendant  until  the  same  should  be  paid. 
On  appeal  it  was  held  "that  the  court  below  did  not  err  in 
overruling  the  demurrer  to  the  complaint,  or  in  rendering 
judgment  for  the  plaint  if!  fur  the  value  of  the  stock  and  in- 
terest thereon  from  the  time  of  the  conversion  until  the  time 
of  the  trial,  but  that  the  judgment  for  fraud  exceeded  the 
relief  to  which  the  plaintiff  was  entitled  by  his  complaint''; 
that  the  averments  thereof  were  not  sufficient  to  support  that 
portion  of  the  judgment.  The  court  below  was  therefore 
directed  to  strike  from  tlie  judgment  the  portion  in  reference 
to  the  arrest  of  the  defendant,  and,  thus  modified,  the  judg- 
ment was  affirmed. 

In  KuUmann  v.  Oremebavm,  84  Cal.  98,  the  plaintiff  had 

a  money  judgment  in  the  court  below,  and  appealed  for  the 

purpose  of  having  tlie  judgment  modilied  by  directing  the 

court  below  to  enter  judgment  in  accordance  with  the  factvS 

found  by  the  jury,  adjudging  the  defendants  guilty  of  fraudi 

and  directing  process  to  issue  against  the  person  according  to 
law.  The  court  say:  "This  we  decline  to  do,  for  the  reason 
that  the  complaint  sets  up  no  fraud  by  defendants  of  which 

plaintiff  can  complain  It  may  be  conceded  that  the 

30urt  was  bound  to  enter  judgment  on  the  verdict  of  the  jury, 
but,  under  the  state  of  facts  above  pointed  out,  the  court  did 
not  err  in  disregarding  the  verdict  of  the  jury  in  respect  of 
fraud,''  and  affiixmed  the  judgment 

Am.  Bep.  80, 


Digitized  by  Google 


652 


Portland  Cracker  Co.  v.  Murphy.   [130  Cal. 


OhefsUlUf  V,  Commercial  etc,  Co.,  96  Cal.  645,  la  an  appeal 

from  a  judgment  recovered  by  the  plaintiff  against  llie  de- 
fendant in  an  action  upon  a  policy  of  insurance.  The  answer 
of  the  defendant  charged  fraud  on  the  part  of  the  plaintiff  in 
procuring  the  policy.  In  that  case  there  was  a  genenl  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  five  hundred  dollars, 
and  upon  the  entry  of  the  general  and  special  verdicts  de- 
fendant moved  the  court  for  a  judgment  for  the  defendant 
on  the  ground  that  the  verdict  found  fraud  upon  the  part  of 
the  plaintiff,  which  motion  was  denied ;  and  the  court  in  its 
opinion  says:  "The  code  provides:  'Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the  former 
controls  the  latter,  and  the  court  must  give  judgment  accord- 
ingly.' (C!ode  Giv.  Ploc.,  sec  625.)  This  proceeding  is  not 
authorized  in  any  other  case;  and  the  general  and  special  ve^ 
diets  in  this  case  are  entirely  consistent.  The  special  verdict 
finds  the  total  value  of  the  property  insured  and  destroyed  to 
be  the  sum  of  five  hundred  dollars,  and  the  general  verdict  is 
for  that  sum.  If  in  their  special  verdict  the  jury  had  found 
^e  value  of  the  property  to  he  leas  than  five  hundred  dollars, 
and  had  rendered  a  general  verdict  for  that  or  a  greater  sum, 
it  would  as  clearly  be  within  the  provision  above  quoted  as  ii 
now  as  clearly  is  not.  All  that  can  now  be  said  is  that  the 
jury  found  that  plaintiff's  loss  was  not  so  great  as  he  repre- 
sented it  to  be.  That  was  favorable  to  the  defendant  We 
think  that  finding  was  not  conclusively  a  finding  of  fraud 
on  the  part  of  the  plaintiff.  Standing  alone,  it  shows  that  he 
overestimated  his  property.  Whether  or  not  that  vitiated  -the 
policy  of  insurance  was  a  question  not  involved  in  the  motion 
for  judgment  for  the  defendant  upon  the  verdict.  That  mo- 
tion, as  we  have  before  stated,  could  not  be  granted  on  any 
other  ground  than  the  one  specified  in  the  code,  viz.,  incon- 
sistency between  the  general  and  special  verdicts.  The  mo- 
tion was  properly  denied." 

In  this  case  the  special  verdict  was  not  inconsistent  with 
the  general  verdict.  The  complaint  set  forth  a  cause  of  action 

for  a  money  demand,  and  also  set  forth  facts  which,  if 
proven,  would  have  justified  a  judgment  for  the  arrest  and 
detention  of  the  defendant  until  the  money  judgment  should 
be  paid.  The  jury  found  in  favor  of  the  plaintiff  on  the 
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of  the  money  demand,  although  not  to  the  amomit  claimedi 
and  found  in  favor  of  the  defendant  on  the  issue  of  the  em- 
bezzlement and  fraudulent  appropriation  of  the  money. 
Clearly,  when  the  defendant  had  money  in  his  hands  belong- 
ing to  the  plaintiff,  the  plaintiff  was  entitled  to  a  money  judg- 
ment^ although  the  defendant  may  not  have  been  guilty  of 
embezzlement  or  fraudulent  appropriation.  And  such  was 
the  judgment  entered  in  this  case. 

The  appellant  contends  that  the  verdict  is  contrary  to  law, 

in  that  it  is  contrar}^  to  the  following  instruction:  "The 
plaintiff  has  the  burden  of  proving  the  fraudulent  appropria- 
tion of  the  money  by  the  defendant  while  acting  as  its  agent; 
and  the  defendant  is  not  required  to  prove  that  he  did  not 
make  such  appropriation.  If  the  plaintiff  has  proved  by  a 
preponderance  of  the  evidence  that  the  defendant  did  make 
such  fraudulent  appropriation,  then  your  verdict  must  be  for 
the  plaintiff,  not  exceeding  the  amount  claimed  by  it  in  its 
complaint.  On  the  other  hand,  if  the  plaintiff  has  failed  to 
do  this,  your  verdict  must  be  for  the  defendant."  But  when 
this  instruction  is  taken  in  connection  with  the  other  instruc- 
tions, it  will  be  manifest  that  the  meaning  of  the  court  was 
that,  if  the  plaintiff  failed  to  prove  the  fraudulent  appropria- 
tion, the  verdict  should  be  for  the  defendant  on  that  issue. 
In  the  other  instructions  the  court  says :  ''Should  you  find  a 
verdict  for  the  plaint  iff,  you  must  ascertain  the  amount  of 
money  which  the  defendant  has  fraudulently  appropriated, 
and  on  this  amount  the  plaintiff  is  entitled  to  interest  at  the 
rate  of  seven  per  cent  per  annum  from  the  time  of  the  con- 
version fixed  in  the  complaint,  to  wit,  February  12, 1896,  up 
to  the  present  time.  Should  you  find  a  verdict  for  the  plain- 
tiff, you  are  requested  to  answer  the  following  interrogatory: 
Did  the  defendant  fraudulently  appropriate  the  money  of 
the  plaintiff  as  alleged  in  the  complaint?'  This  interrocjatory 
need  not  be  answered  should  you  find  a  verdict  for  the  de- 
fendant." In  other  words,  in  order  to  find  a  verdict  for  the 
defendant^  they  would  have  to  find  that  he  had  no  money  in 
his  hands,  eiUier  fraudulently  op  otherwise,  belonging  to  the 
plaintiff;  but  they  could  find  for  the  plaintiff  on  the  money 
demand,  and  also  find  for  the  defendant  that  the  money  ha^ 
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not  been  fraudulently  appropriated;  that  is  to  say,  nmply  a 
finding  for  the  plaintiff  as  on  a  demand  for  money  had  and 

received  by  defendant  to  the  use  of  the  plaintiff. 
Judgment  afi^imed. 

Haniaoni  J.,  and  Gaioutte,  J.,  oonouzred. 


tSie.  No.  786.  DtpartiiMiit  OiM^Daosiiiber  14,  1900.3 

E.  L.  HAWK,  Appellant,  v.  0.  L.  BARTON,  Eeapondent 

OORTBACT  TO  Pat  Judgment — Assignment  of  Contract  and  Jltjg- 
MENT — Action  by  Assignee — Statute  of  Limitations. — An  ao- 
tion  by  the  assipnee  of  a  wTittcn  contract  by  which  the  defend- 
ant agreed,  in  consideration  of  the  transfer  of  a  mine  to  him  by 
plaintifT's  assignor,  to  pay  a  judgment  against  such  assignor 
in  favor  of  a  third  person,  who  also  assigned  the  judgment  to  the 
plaintiff,  does  not  rest  upon  the  judgment,  but  upon  the  writta 
eontnet*  and  it  not  bamd  by  the  lapM  of  Ikre  yean  from  the 
entry  of  the  judgment,  if  oonmenoed  within  four  Tears  from  the 
date  of  the  eontraet 

Id. — CJoktract  not  One  of  Indemnity — Obiqinal  Pboiuse. — The  con- 
tract to  pay  the  judgment  in  consideration  of  the  transfer  of 
the  mine  ia  not  one  of  indemnity,  hot  is  an  original  promim 
upon  whieh  an  action  may  be  bronght  by  the  owner  both  of  tin 
contract  and  judgment*  without  having  arst»  or  at  aU,  to  look 
to  the  jndgment  debtor. 

lo. — ^Action  Upon  Ck>NTBACT — DEMuaEEs  as  to  LiMiTATiozf  ow  Judo- 
UXKT — Question  not  Pbesentsd. — ^In  an  action  upon  the  written 
eontraet,  to  pay  the  judgment,  a  demurrer  improperly  pleading 
the  limitation  of  ihre  years  applicable  to  an  aetlon  npon  a  Jodg^ 
moot  does  not  present  the  question  whether  the  defendant  can, 
by  proper  plea,  urge  againat  hie  liabili^  on  the  oontraet  thai 
the  Judgment  waa  barred  belore  it  was  aisigned  to  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.  Matt.  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion. 

White  &  Seymour,  for  Appellant 

A.  J.  Bruner,  for  Eespondent. 
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CHIPMAN,  C. — Action  on  a  contract.  Defendant  de- 
murred to  the  complaint  for  insufficiency  of  facts,  and  also 
for  the  reason  that  the  action  is  barred  by  section  336  of  the 
Code  of  Civil  Procedure.  Defendant  had  judgment,  from 
which  plaintiff  appeals.  The  complaint  alleges  that  on  May 
12,  1890,  one  Matthew  Lennox  obtained  a  deficiency  judg- 
ment for  the  sum  of  six  hundred  and  twenty-^ight  dollars 
and  sixty-six  cents,  arising  out  of  a  foreclosure  suit,  against 
one  W.  P.  Harlow,  and  that  the  said  judgment  is  unsatisfied, 
unpaid,  and  unroleased;  that  on  May  16,  1893,  defendant 
herein  entered  into  a  written  contract  with  Harlow  which 
recites  that  defendant,  on  December  12,  1892,  had  agreed  to 
purchase  a  certain  mine  known  as  the  Harlow  mine,  situated 
in  Placer  county,  for  the  consideration  of  fifteen  thouiaad 
dollars,  and  that  since  said  contract  of  purchase,  to  wit,  on 
said  May  16, 18d3,  Harlow  had  delivered  to  defendant  a  deed 
to  said  mine  duly  executed  and  acknowledged.  The  contract 
then  reads:  ^'Now,  as  part  of  the  consideration  for  said  deed, 
the  undersigned  agrees  and  binds  himself  as  follows  to  the 
said  W.  P.  Harlow:  1.  To  pay  and  satisfy  a  certain  judg- 
ment in  favor  of  Matthew  Leomox  against  W,  P.  Harlow  for 
the  sum  of  six  hundred  and  twenty-eight  dollars  and  sixty- 
six  cents,  said  judgment  in  superior  court  of  El  Dorado 
county,  dated  May  12,  1890."  The  contract  then  sets  forth 
certain  other  payments  agreed  to  be  made  by  defendant,  not 
necessary  to  he  stated  here.  The  contract  is  signed  "0.  L. 
Barton.''  Harlow  assigned  this  contract  to  plaintifif  Decem- 
ber 12, 1895.  The  complaint  also  avers  that  Lennox  assigned 
his  intorest  in  the  judgment  to  plaintiff  on  July  7,  1890,  and 
it  is  alleged  that  no  part  of  the  judgment  has  boon  paid,  but 
the  whole  thereof  is  due  and  unpaid;  that  defendant  was 
notified  by  plaintiff  of  said  assignments  before  this  action 
was  commenced  and  demand  made  upon  him  to  pay  and 
satisfy  said  judgment,  but  that  defendant  refused,  and  still 
refuses  to  pay  the  same  or  any  part  thereof. 

There  is  no  brief  for  respondent,  and  we  are  not  advised  as 
to  the  grounds  on  which  the  demurrer  was  sustained.  The 
complaint  was  filed  October  12,  1896,  less  than  four  years 
from  the  date  of  the  agreement  of  defendant  to  pay  the  judg- 
ment* 

The  five  yean  statute,  section  836,  relates  to  judgments, 
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and  we  suppose  defendant's  notion  was  that  the  action  rested 
on  the  judgment  and  not  on  the  contract.  In  this  we  think 
he  erred.  The  action  was  founded  on  a  written  contract  and 

was  not  barred.  (Code  Civ.  Proc,  sec.  337.)  We  can  only 
surmise  the  remaining  ground  upon  which  the  demurrer  was 
sustained — ^namelyi  that  the  contract  was  merely  one  of  in- 
demnity. But  by  its  terms  it  was  plainly  an  agreement  to 
pay  and  satisfy  a  certain  judgment  for  a  certain  sum  of 
iiioiiev  the  full  consideration  for  which  defendant  had  re- 
ceived. Plaintifi  is  the  owner  and  holder  of  both  the  judg- 
ment against  Harlow  and  the  agreement  of  Barton  to  pay  it 
Plaintiff  may  look  to  defendant,  whose  performance  would 
have  the  effect  to  discharge  the  judgment ;  he  is  not  bound 
to  look  first,  or  at  all,  to  Harlow,  the  judgment  debtor,  for  he 
holds  Barton's  written  agreement  executed  for  a  good  and 
valuable  consideration  to  pay  this  judgment. 

Whether  Barton  can  by  proper  plea  show  that  he  is  dis- 
charged from  liability  on  his  contract  for  the  reason  that  the 
judgment  against  Harlow  was  barred  when  assigned  to  plain- 
tiff is  a  question  not  raised  by  the  demurrer  since  the  action 
is  on  Barton's  contract^  and  not  on  the  LennoB-Hariow  judg- 
ment, and  the  only  statute  pleaded  is  that  relating  to  judg- 
ments. 

We  advise  that  the  judgment  be  reversed. 

HayneSi     and  Gray,  0,,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.      Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 
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(&  F.  No.  1621.  JkigutmaA  dM^Daeanber  14,  IMMl] 

GRIFFITH  COIT  et  al.,  Appellants,  v.  WESTERN  UNION 
T£L£GRAPH  COMPANY,  Respondent. 

1kuaura»— MiaxAKB  nr  I&maob— Cabs  abd  Dnjonrcv— Oogrmuo- 
noH  or  FmDiNO.— In  an  Mstion  for  damages  cMiMd      m  mlstekA 

in  a  telegraphie  message  sent  in  reply  to  a  niMsage  from  the 

plaintiff,  a  finding  that  the  telegraph  company  was  not  guilty  of 
gross  or  any  degree  of  negligence  in  the  transmission  and  delivery 
of  the  message,  or  in  the  error  or  mistake  therein,  is  to  be  con- 
strued as  equivalent  to  an  express  finding  that  the  company 
used  great  care  and  diligence  in  its  transmission  and  delivery, 
in  pursuance  of  section  2162  of  the  Civil  Code. 

Idw— SnPULATioxr  m  Requestsd  Message — LDiiTAnoir  €V  Liability — 
UinucFEATED  MESSAGE — PARTIES  BouND  BT  CoNTBACT.— A  Stipula- 
tion in  the  message  transmitted  to  the  plaintiffs  in  answer  to  their 
request  therefor,  limiting  the  liability  of  the  telegraph  company 
for  mistakes  or  delays  in  transmission  of  an  unrepeated  mes- 
sage, whether  happening  by  negligence  of  its  servants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same,  is  valid 
and  binding  equally  upon  the  sender  and  receiver  of  such  mes- 
sage, in  the  absence  of  proof  or  willful  misconduct  or  gross  neg- 
ligenoe  of  the  telegraph  company  Sn  the  performance  of  its  duty. 

iDi^AcfEXTOT  OF  Sendeb  FOB  Receiveb. — ^The  sender  of  the  message  in 
response  to  a  message  from  the  plaintiffs  was  the  agent  for  the 
plaintiffs  in  sending  it,  and  the  plaintiffs  receiving  the  message 
are  bound  by  the  contract  of  the  sender  with  the  telegraph  com- 
pany as  principal. 

bu— Ffecvm  or  Oortbaot— Oaumi  ov  AonoN  nr  Tom^Tha  addraaaee 

of  a  maiiwge,  where  there  is  no  privity  of  contract,  may  rest  his 
Mtion  upon  tort  for  a  breach  of  public  duty  by  the  telegraph 
company;  but  in  a  case  where  he  ia  party  to  a  special  contract, 
either  directly  or  indirectly  through  the  sender  as  his  agent,  in 
an  action  against  the  company  he  must  stand  upon  his  oomtract 
rights. 

bw— AamrcB  or  ICiBooianjOT  os  Omow  KnuoBroB— Mistake  Oavskd 
ST  Atmoctbbuo  BiSTDBBAncB^Where  it  i^paan  that  there  was 
3MI  wiUfnl  miacondaety  and  that  the  mistake  complained  of  was 
caused  in  an  imrepeated  message  requested  by  the  plaintiffs,  by 
reason  of  atmospheric  disturbance  during  a  prevailing  storm,  caus- 
ing the  line  to  work  badly,  the  line  being  otherwise  in  good  work- 
ing order,  when  the  message  was  sent,  a  fiiniini,'  that  there  was  no 
gross  negligence  in  the  sending  of  the  message  will  not  be  dis- 
turbed for  insufficiency  of  evidence. 
CXXX.  Cal.— 42 
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to. — ^DuTY  or  Telegraph  Company — ^PsESCifCK  of  Stobm. — It  was  tlie 
duty  of  the  telegraph  company  to  forward  the  telegram  at  th« 
earliest  practicable  moment;  and  the  fact  that  a  storm  was  pre- 
vailing over  the  route  and  that  the  action  of  the  elements  upon 
the  wire  could  not  be  overcome  by  care  and  diligence,  d«MS  not  of 
itself  oonviet  tbe  telegraph  company  of  grois  negligence  in  send- 
ing the  message  during  such  storm,  and  in  not  waiting  for  cM- 
matie  changes  for  the  better  before  sending  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Co^inty  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  W.  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Crittenden  Thornton,  and  F.  H.  Mersbach,  for  Appellanta. 

The  telegraph  company  was  bound  to  use  great  care  and 
diligence  in  the  transmission  and  delivery  of  messages.  (Civ. 
Code,  sec.  2162;  Hart  v.  Western  Union  TeL  Co.,  66  Cal. 
679.*)  An  action  will  lie  in  favor  of  the  receiver  of  a  message 
for  negligence  or  mistakes  in  transmission.  (3  Sutherland 
on  Damage.^.  ^14;  Shearman  and  Kedfield  on  Negligence, 
560;  Weetem  Union  Tel.  Co,  v.  Du  Bois,  128  111.  248>;  West 
V.  Western  Union  Tel  Co.,  89  Kan.  93*;  May  v.  Western 
Union  Tel  Co.,  112  Mass.  90;  Western  Union  TeL  Co.  v. 
Allen,  66  Miss.  549;  Millikenv,  Western  Union  Tel.  Co.,  110 
N.  Y.  403;  Young  v.  Western  Union  Tel  Co.,  107  N.  C. 
370^;  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695*; 
Western  Union  Tel.  Co.  v.  Beringer,  84  Tez.  38.)  The  ad- 
dressee is  not  bound  by  conditions  assented  to  by  the  sender. 
The  liability  of  the  company  to  the  addressee  arises  from 
breach  of  its  public  duty.  {Western  Union  TeL  Co.  v.  Du 
Bois,  supra;  De  La  Orange  v.  Southwestern  TeL  Co.,  25  La. 
Ann.  383;  New  York  etc.  Tel  Co.  v.  Dryburg,  35  Pa.  St. 
298«;  Western  Union  Tel  Co.  v.  McKibben,  114  Ind.  511.) 
The  receiver  of  a  message  is  under  no  obligation  to  have  it 
repeated.  {Harris  v.  Western  Union  TeL  Co.,  9  Phila.  88; 
Tyler  v.  Western  Union  Tel.  Co.,  60  HI.  421^;  De  Rutte  v. 
New  York  etc.  Tel  Co.,  30  How.  Pr.  403 ;  1  Daly,  547.)  The 

•   S6eAm.B^llS.  ae  Am.  6t  Bqi.  864. 

a  IS  Am.  St  Rsp.  109.  9  79  Am.  Dee.  838. 

a?  Am.  St  Rep.  530.  TU  Am.  Sep.  38. 
4S2  Am.  St  Rep.  888. 
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telegraph  oompany  was  bound  to  dday  transmission  of  the 

message  during  the  storm.  (Pierce  v.  Southern  Pac.  Co.,  120 
Cal.  156;  Salisbury  v.  Herchenroder,  106  Ma^s.  458®)  The 
act  of  God  was  not  the  sole  cause  of  the  mistake,  unmixed 
with  human  agency  or  negligence  of  the  defendant.  (Po- 
laek  V.  Pioche,  35  Cal.  420^;  Forward  v.  Pittard,  1  Term  Rep. 
27,  per  Lord  Mansfield;  Mc Arthur  v.  Sears^  21  Wend.  190; 
Ewart  V.  Street,  2  Bail.  157^0;  Fi^h  v.  Chapman,  2  Ga.  349**; 
MerrU  v,  EarU,  29  N.  Y.  115^ ;  Turner  v.  Tuolumne,  Water 
Co.,  26  Cal.  403.) 

George  H.  Fearons,  and  R.  B.  Carpenter,  for  Respondent. 

The  plaintiff  who  requested  the  sending  of  the  message 
complained  of  must  stand  in  the  shoes  of  the  sender,  and  is 
bound  by  the  contract  limiting  the  liability  of  the  defendant. 
(Ellis  V,  American  Tel  Co.,  96  Mass.  226,  238.)  The  com- 
pany was  bound  to  transmit  the  message  promptly,  or  suffer 
a  penalty  for  neglect.  (U.  S.  Rev.  Stats.,  sec.  5269.)  The 
stipulation  was  valid  and  binding  upon  the  partiea.  (Hart 
V  Western  Union  Tel  Co.,  66  Cal.  679^;  Redingion  v.  Pa- 
cific Postal  Tel.  etc.  Co.,  107  Cal.  317**;  Primrose  v.  Western 
Union  T cl.  Co.,  154  U.  S.  1;  Smith  v.  New  York  Cent.  Ry. 
Co.,  24  N.  Y.  222;  Riley  v.  Western  Union  Tel.  Co.,  109  N. 
Y.  231;  Qnnnell  v.  Western  Union  Tel  Co.,  113  Mass. 
299»«;  Clement  v.  Western  Union  Tel  Co.,  137  Man.  463; 
Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  240;  United 
States  Tel.  Co.  v.  Oildersleve,  29  Md.  232i«;  Western  Union 
Tel  Co.  V.  Carew,  15  Mich.  525;  MeAndrew  v.  Eleetrie  Tel 
Co.,  17  Com.  B.  3.) 

GAROUTTE,  J.— -Plaintiffs  telegraphed  to  W.  B.  Dennis, 
at  St.  Louis,  asking  him  to  tel^pratph  them  the  lowest  cash 
price  for  two  hundred  and  twenty  tons  of  forty-pound  steel 
railsJ-  The  message  was  correctly  delivered,  and  in  answer 
thereto  Dennis  telegraphed  to  plaintiffs  the  price  to  be  thirty- 
seven  dollars  per  ton.   This  dispatch  was  delivered  in  due 


8  Am.  Rep.  354. 
9Q6  Am.  Dec.  115. 
10  23  Am.  Dec.  131. 
1146  Am.  Dec.  393. 
use  Am.  Dec.  292. 
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14  48  Am.  St.  Rop.  ISS. 
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time,  but  when  delivered  it  read  twenty-seven  dollars  per  ton, 
the  mistake  in  the  message  having  occurred  in  transit  by  rea- 
flon  of  atmospherio  disturbances.  EelyiDg  upon  the  woxds  oi 
the  message  as  delivered,  plaintiffs  entered  into  contracts  to 
buy  and  sell  steel  rails,  and  great  damage  resulted  to  them 
by  reason  of  the  mistake  of  defendant,  heretofore  stated.  To 
recover  this  damage  the  present  action  was  brought. 

The  facts  of  the  case  are  largely  agreed  upon,  and  in  ad- 
dition, the  court  made  a  finding  of  fact  as  follows:  "The 
defendant.  Western  Union  Telegraph  Company,  was  not 
guilty  of  gross  or  any  other  degree  of  negligence  in  the  trana- 
mission  of  the  message  of  Dennis  to  the  plaintiffs,  nor  was  the 
error  or  mistake  in  the  said  diapatch  of  said  Dennis,  as  the 
same  was  delivered  to  said  plaintiffs,  due  to  or  caused  by  the 
gross  or  any  other  degree  of  negligence  of  the  said  defendant, 
Western  Union  Telegraph  Company."  Upon  thia  facts  judg- 
ment was  rendered  for  defendant,  and  this  i^peal  from  the 
judgment  and  order  denying  a  motion  for  a  new  trial  is  now 
before  us.  This  finding  in  favor  of  defendant  of  no  negli- 
gence is  essentially  a  finding  of  the  ultimate  fact  in  the  case, 
and  will  be  so  treated  by  thd  court  in  the  consideration  of  the 
merits  of  this  appeal. 

The  Civil  Code,  section  2162,  declares :  "A  carrier  of  mes- 
sages for  reward  must  use  great  care  and  diligence  in  the 
transmission  and  delivery  of  messages."  In  many  jurisdic- 
tions it  is  held  that  the  phrase  ''gross  negligence"  is  a  mis- 
nomer, and  that  the  adjective  "gross"  in  no  \^ay  qualifies  the 
noun  "negligence."  But  in  this  state  the  rule  is  recognized  to 
the  contrarj%  not  only  by  the  decisions  of  this  court,  but  by 
many  sections  of  our  Civil  Code.  The  phrases  ''gross  negli- 
gence" and  "slight  negligence"  are  found  in  common  use  in 
the  law  of  this  state,  and,  being  so  used,  each  must  be  held 
to  have  a  distinctive  meaning.  The  defendant  iu  this  case 
was  required  to  use  great  care  in  the  transmission  and  deliv- 
ery of  this  message.  The  court  found  that  in  the  transmis- 
sion and  deUveiy  of  the  message  defendant  was  not  guilty  of 
any  negligence.  Not  being  guilty  of  any  negligence  what- 
ever, defendant  must  be  held  to  have  used  great  care;  and 
the  finding  of  fact  quoted  is  the  equivident  of  an  express  find- 
ing that  defendant  used  great  care  in  the  performance  of  its 
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duty  in  the  transmission  and  delivery  of  the  message  here 
involved.  But  in  view  of  the  conclusion  at  which  the  court 

has  arrived,  it  is  unnecessary  to  determine  whether  or  not 
the  evidence  in  this  case  is  sufficient  to  support  a  finding  of 
fact  to  the  effect  that  defendant  was  not  guilty  of  any  nog- 
Hgence  whatever;  and  this  conclusion  is  hased  upon  the  fol- 
lowing reasons:  The  written  message  which  was  delivered 
by  Dennis  to  defendant,  to  be  sent  to  San  Franci.-^co  and  de- 
livered to  plaintiffs,  contained  the  following  regulation  and 
stipulation  bearing  upon  defendant's  duties  and  liabilities: 
'It  is  agreed  between  the  sender  of  this  message  and  this 
company  that  said  company  shall  not  he  liable  for  mistakes 
or  delays  in  the  transmission  or  deliver}^,  or  for  nondelivery 
of  any  unrepeated  message,  whether  happening  by  negli- 
gence of  its  servants  or  otherwise^  beyond  the  amount  re- 
ceived for  sending  the  same."  In  this  case  the  message  sent 
from  St.  Louis  to  plaintiffs  was  not  a  "repeated  message/* 

The  foregoing  stipulation  constituted  a  valid  and  binding 
contract  between  Dennis,  the  sender,  and  the  defendant  com- 
pany. As  to  its  validity  and  binding  force  in  this  state,  at 
least,  the  law  may  be  considered  settled.  (Heart  v.  Wettem 
Union  Tel.  Co.,  66  Cal.  579*'';  Redington  v.  Pdcific  Postal 
Tel.  etc.  Co.,  107  Cal.  317**^;  Primroac  v.  Western  Union  TeL 
Co.,  154  U.  S.  1.)  These  authorities  declare  the  rule  of  this 
state  upon  the  question.  It  follows,  therefore,  that  if  Dennia, 
the  sender  of  the  message,  was  bringing  tiiis  action  against 
defendant  for  damages  suff'ered  by  him,  he  would  be  bound 
by  the  agreement  made,  and  could  only  recover  in  case  de- 
fendant was  guilty  of  willful  misconduct  or  gross  negligenoe 
in  the  performance  of  its  duty.  The  interesting  question 

then  presents  itself :  Do  these  plainti£Ps,  the  addressee  and 
receiver  of  the  message,  stand  in  a  better  position,  as  against 
defendant's  negUgence,  than  does  Dennis,  the  sender  of  the 

message? 

In  England  it  is  held  by  the  courts  with  entire  unanimity 
that  the  addressee  of  a  message  has  no  right  of  action  against 
the  telegra])h  company  for  failure  of  performance  of  duty. 
And  this  conclusion  is  based  upon  the  proposition  that  the 
relation  between  the  pailies  is  purely  one  of  contract,  and  the 

IT  60  Am.  Rep.  119.  48  Am.  St  Rep.  132. 
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addressee  is  not  a  party  thereto.  Id  this  country  it  may  be 
deemed  settled  law  that  the  addressee  has  a  right  of  action 
against  the  telegraph  company  when  by  its  negligence  he  has 

suffered  damages.  At  the  same  time  the  different  reasons 
given  by  the  different  courts  in  adopting  this  rule  of  law  are 
many^  We  will  not  here  enter  into  a  discussion  of  the  gen- 
eral pzineiples  governing  litigation  arising  between  individ- 
uals and  telegraph  companies  in  the  matter  of  sending  and 
receiving  messages,  but  will  confine  ourselves  to  a  considera- 
tion of  the  law  bearing  upon  the  facts  of  this  particular  case. 

Plaintiffs  telegraphed  to  Dennis,  in  St.  Louis,  requesting 
him  to  send  by  telegram  the  price  of  two  hundred  and  twenty 
tons  of  steel  rails.  In  pursuance  of  that  request  Dennis  tele- 
graphed the  desired  information.  It  is  thus  plain  that  Den- 
nis performed  service  for  plaintiffs  at  their  request.  And 
that  being  so,  we  deem  the  conclusion  irresistible  that  in  the 
performance  of  the  service  Dennis  was  acting  for  plaintiffs 
and  was  their  agent.  The  fact  that  plaintiffs  by  a  telegram 
requested  him  to  perform  this  service  is  immaterial.  They 
could  have  made  their  request  with  the  same  legal  result 
either  by  letter  or  paioL  If  a  party  residing  in  St  Louis  had 
been  engaged  for  a  consideration  by  ]i]aintiffs  to  telegraph 
them  the  in  formation  here  desired,  and  that  }»artyhad  done  so, 
certainly  such  party  would  have  been  the  agent  of  plaintiffs, 
Yet  the  fact,  if  it  be  a  fact^  that  no  consideration  was  paid  by 
plaintiffs  for  the  performance  of  the  service  by  Dennis  is  not 
a  material  element  in  the  consideration  of  the  question  of 
agency.  Dennis,  in  sending  the  message,  being  the  agent  of 
plaintiffs,  they  were  bound  by  the  contract  made  with  the 
defendant  Plaintiffs,  by  requesting  him  to  send  the  message, 
necessarily  authorized  him  to  contract  with  defendant  as  to 
how  that  message  should  be  sent.  And  ^lis  general  authorisa- 
tion wa.s  sufficiently  broad  to  include  the  agreement  as  to 
nonliability  heretofore  set  out,  and,  therefore,  the  agreement 
was  binding  upon  the  principal,  these  plaintiffs. 

In  discussing  this  identical  question,  Thompson  on  the 
Law  of  Electricity,  section  237,  says :  "In  such  a  case,  is  the 
receiver  of  the  message  bound  by  the  stipulation,  assuming 
that  the  sender  was  bound  by  it?  If  the  right  of  actiim  wbidi 
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the  zeoeiver  has  against  the  company  lests  upon  privity  of 
contract  and  depends  upon  the  eircumstances  that  the  sender 

was  his  agent — ^in  other  words,  if  the  contract  with  the  tele- 
graph company  was  the  contract  of  the  receiver  through  his 
agent,  the  sender — then,  on  the  most  unshaken  ground,  the 
receiver  would  be  bound  by  this  condition,  if  the  circum- 
stances were  such  that  it  would  bind  the  sender."  Now,  in 
this  state,  by  the  authorities  already  cited,  it  is  plain  that 
Dennis  was  bound  by  the  stipulation,  and,  having  power  to 
make  it,  his  principal  can  only  stand  in  his  shoes.  But  it  is 
said  the  action  of  the  addressee  of  a  message  is  founded  upon 
tort,  namely,  a  breach  of  public  duty,  and  that  therefore  the 
question  of  contract  does  not  enter  into  it.  Yet,  in  a  case  like 
the  one  at  bar,  it  may  with  equal  legal  propriety  be  said  that 
a  cause  of  action  by  Dennis  against  defendant  would  be 
founded  on  tort,  namely,  a  breadii  of  public  duty,  and  thus 
eliminate  any  question  of  contract  from  the  case.  But  this 
court  has  said  that  it  cannot  be  done,  and  that  Dennis  must 
stand  upon  his  contract  as  made.  In  cases  where  no  question 
of  privity  of  contract  arises  between  the  sender  and  the  re- 
ceiver  of  a  message,  the  addressee  may  rest  his  right  of  action 
on  tort;  but  where  a  party  to  a  special  contract,  either  directly 
or  indirectly  through  the  sender  his  agent,  brings  his  action 
against  the  company,  he  must  stand  upon  his  contract  rights. 

We  find  many  cases  which  support  the  conclusion  at  which 
we 'have  arrived.  The  roads  traveled  by  courts  in  arriving  at 
this  conclusion  are  many,  yet  those  roads  all  lead  to  the  same 
destination.  In  the  leading  case  of  Ellia  v.  American  Tel. 
Co.,  95  Mass.  226, 238,  no  question  of  agency  was  adverted  to 
in  the  opinion,  yet  the  court  said:  "Besides,  it  is  difficult  to 
86o  how  the  plaintiff,  who  claims  through  a  contract  entered 
into  by  the  sender  of  the  message  with  the  defendants,  which 
created  the  duty  and  obli.^ation  resting  in  the  defendants, 
can  claim  any  higher  or  different  degree  of  dihgence  than 
that  which  was  stipulated  for  by  the  parties  io  the  contract. 
Certainly,  a  derivative  or  incidental  right  cannot  be  p;r(  atcr 

or  more  extensive  than  that  which  attached  to  the  principal 
or  source  whence  such  right  accrued  or  was  derived."  In 
Curtin  v.  Western  Union  Tel.  Co.,  38  N.  Y.  Sup}).  r)S,  10 
Misc.  Rep.  348,  it  is  said:  ^'The  stipulation  for  exemption 
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from  liability  contained  in  the  printed  blank  of  the  com- 
pany, upon  which  the  lender  writes  his  message,  constitutes 
a  contract  which  binds  him  and  the  person  to  whom  the  mes- 
sage is  addressed,  if  the  assent  of  the  sender  to  such  stipula- 
tion can  be  assumed."  In  Aiken  v.  Western  Union  Tel.  Co., 
5  S.  C.  371,  it  is  held:  "It  is  equally  clear  that  any  stipula- 
tion of  an  express  nature  intended  to  mold  and  limit  its  obli- 
gation must  be  construed  as  attaching  to  the  obligation  in  its 
fullest  extent  and  aflfecting  equally  all  the  persons  related  to 
it,  either  as  sender,  receiver  or  agent  of  transmission.  Under 
this  view  of  the  contract  the  plaintiff  is  entitled  to  enforce  its 
performance  as  a  direct  party  in  interest"  In  De  RuUe  v. 
New  York  eie.  Tel  Co.,  1  Daly,  556,  80  How.  Pr.  403,  we 
find  this  language:  "When  the  defendants,  therefore,  under- 
took and  were  paid  for  sending  the  message,  their  contract 
was  with  the  plaintiff,  through  his  agent,  and  the  action  for 
a  breach  of  it  was  properly  brought  by  him/'  There  is  some 
authority  opposed  to  the  general  tenor  of  the  cases  dted,  as, 
for  example,  New  York  etc.  Tel.  Co.  v.  Dry  burg,  35  Pa.  St. 
303/®  and  De  La  Grange  v.  Southwestern  Tel.  Co.,  25  La. 
Ann.  383.  But  no  question  of  agency  appears  to  have  been 
involved  in  those  cases,  and  it  is  upon  the  contract  made  by 
Dennis  with  the  defendant  and  the  privity  of  contract  exist- 
ing between  Dennis  and  plaintiffs  that  we  plant  our  conclu- 
sion upon  tliL9  branch  of  the  case. 

In  view  of  what  has  been  said,  the  remaining  question  pre- 
sents itself,  Has  defendant  been  guilty  of  willful  misconduct 
or  gross  negligence?  No  question  of  willful  misconduct  is 
presented  by  the  record,  and  the  question  then  is.  Does  the 
evidence  support  the  finding  of  fact  that  defendant  was  not 
guilty  of  gross  negligence?  Gross  negligence  is  defined  to  be 
''the  want  of  slight  diligence.''  "Gross  negligence  is  an  entire 
failure  to  exercise  care,  or  the  exercise  of  so  light  a  degree  of 
care  as  to  justify  the  belief  that  there  was  an  indifference  to 
the  things  and  welfare  of  others."  "Gross  negligence  is  that 
entire  w^ant  of  care  which  would  raise  a  presumption  of  the 
conscious  indifference  to  consequences."  (See  Redington  v, 

19  7s  Am.  Dec  338. 
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Pac^  Postal  TeL  eie,  Co,,  supra,)  It  is  conceded  that  the 
mistake  in  the  message  was  occasioned  by  atmospheric  dis- 
turbances, and  that  "it  is  impossible  to  overcome  the  action 
of  the  elements  upon  the  wire  and  repeaters  with  any  kind  of 
care  and  diligence.^' 

Plaintiff's  counsel  in  his  brief  says:  "In  this  case  negli- 
gence  does  not  consist  in  the  manner  in  which  the  act  was 
attempted  to  be  done,  but  in  the  attempt  to  do  the  act  at  all." 
The  mistake  in  the  message  arose  in  transit  between  Denver 
and  Los  Angeles.  And  in  view  of  the  fact  that  the  message 
had  arrived  at  Denver  from  St.  Louis  in  due  time  and  in 
proper  form,  there  is  no  showing  of  gross  negligence  up  to 
this  point.  Especially  is  this  true  in  view  of  the  further  fact 
that  when  the  message  arrived  at  Chicago  from  St.  Louis  in 
transit  to  San  Francisco,  the  only  open  line  of  communica- 
tion to  the  point  of  its  destination  was  Tia  Denver  and  Los 
Angeles.  It  follows  that  counsel's  claim  is,  that  in  view  of 
the  general  atmospheric  disturbances  going  on  between  Den- 
ver and  Los  Angeles  defendant  should  have  held  the  message 
at  Denver  until  climatic  changes  for  the  better  had  taken 
place. 

There  can  be  no  question  but  that  it  was  tiie  duty  of  do* 

fendant  to  forward  this  message  from  Denver  at  its  earliest 
practicable  moment  Our  statute  in  terms  demands  it.  Now, 
this  message  was  received  at  Denver  at  1 :65  A.  M.,  February 
20th,  and  a  great  storm  was  then  prevailing  at  intervals  of 
distance  and  intervals  of  time  between  that  point  and  Los 
Angeles.  During  the  night  of  the  19th-20th  more  than  two 
hundred  messages  were  transmitted  over  the  line  in  question 
from  Denver;  the  operator  at  Denver  knew  the  line  had  been 
working  badly  by  reason  of  the  storm,  and  at  times  it  was  im- 
possible to  get  a  message  through.  The  line  was  working 
badly  at  the  time  the  message  was  received  at  Denver,  and 
had  been  so  working  off  and  on  all  night.  But  at  the  time  the 
message  was  sent  from  Denver,  about  5  A.  M.,  the  wire  was  in 
good  working  order.  The  two  operators  at  Denver  and  Los 
Angeles  respectively  engaged  in  sending  and  receiving  the 
aforesaid  two  hundred  messages  subsequently  never  heard  of 
any  complaint  as  to  the  manner  of  their  transmission.  Under 
the  circumstances  here  depicted  defendant  was  required  to  do 
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either  one  of  two  thingBy  namely,  hold  the  message  at  Denver 
for  an  unlimited  time,  or  send  it  on  its  way.  And,  testing  the 
facts  in  view  of  the  meaning  of  the  words  ''gross  negligence" 
as  the  law  definee  them,  this  court  cannot  say  that  the  findin^r 
made  by  the  trial  court  to  the  effect  that  defendant  was  not 
^ilty  of  gross  negligence  has  no  support  in  the  evidence. 
The  wire  at  the  time  the  message  was  sent  ''was  in  good  wozk- 
ing  order."  The  fact  that  a  storm  was  rioting  over  the  route 
should  not  of  itself  convict  defendant  of  gross  negligence  in 
attempting  to  forward  a  message.  If  that  be  the  law.  then 
messages  would  not  be  sent  for  days  at  a  time,  or  even  weeks, 
during  the  winter  season.  The  important  question  is,  What 
is  the  condition  of  the  wire?  Is  it  in  good  working  order? 
And  is  there  a  reasonable  probability  that  the  message  as  sent 
will  arrive  at  its  destination?  Here  the  salient  fact  appears 
that  the  wire  was  in  good  working  order  when  the  message 
was  sent.  Taking  the  evidence  altogether,  the  finding  of  the 
court  that  there  was  no  gross  negligence  upon  the  part  of  the 
defendant  will  not  be  disturbed. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.|  concuned. 
Hearing  in  Bank  denied. 


tL.  A.  No.  779.  DepartBMBi  OiM.— DMOBber  15,  ISOO.] 

JOHN  NICOLL,  Appellant,  v.  JOHN  W£LDON  et  al,  Be> 

spondents. 

Pbaotici — Settino  Aside  Default — Discretion. — The  prantinir  or 
denying  of  a  motion  to  set  aside  the  default  of  a  defendant  is 
10  largely  a  matter  of  discretion  with  the  trial  court  that, 
leH  it  clearly  appears  that  there  has  been  aa  almas  of  thia  iit' 
enftfon,  the  appellate  oourt  dedinea  to  set  aaids  the  order.  tMs 
diaenftloB  is  the  beat  ezarciBed  when  it  teoda  fto  brlag  ataal  a 
J«4giiiant  npen  the  merita. 
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Id. — Monoir  CtaAimD  oir  Tebms.-— The  terms  imposed  by  the  cotirt  as 
a  condition  to  granting  a  motion  of  the  defendant  to  sot  aside 
a  default  muat,  in  the  absence  of  any  contrary  showing,  be  held  to 
be  ample  compensation  to  the  plaintiff  for  any  injury  he  may 
have  suffered  by  the  delay  occasioned  by  the  motion. 

APPEAL  fiom  an  oider  of  the  Superior  Co\irt  of  Kern 
Ck>unty  setting  aside  a  jndgment  by  d^ault.  J.  W.  MaboUi 

Judge. 

The  facts  are  stated  in  the  opinioa  of  the  court. 
B.  Brundage,  for  Appellant. 
Alvin  Fay,  for  Eespondents. 

HAERISONy  J. — ^After  judgment  had  been  entered 
against  the  respondents  in  this  action  iqton  their  default^ 
they  made  application  to  the  court  to  hare  the  jndgment  set 

aside  and  leave  granted  them  to  answer,  upon  the  ground 
that  their  default  and  the  judgment  entered  thereon  was 
taken  against  them  through  inadvertence  and  excusable  neg- 
lect; and  in  support  of  their  motion  presented  affidavits  set- 
ting forth  the  facts  upon  which  they  relied.  At  the  hearing 
of  the  motion  no  counter-affidavits  were  filed,  and  the  court 
granted  their  motion  upon  the  condition  that  they  pay  into 
court  for  the  use  of  the  plaintiflF  the  sum  of  twenty-five  dol- 
lars. From  this  order  the  plaintiff  has  appealed. 

The  granting  or  denying  a  motion  to  set  aside  the  default 
of  a  defendant  is  so  largely  a  matter  of  discretion  with  the 
trial  court  that^  unless  it  is  clearly  made  to  appear  that  there 
has  been  an  abuse  of  this  discretion,  this  court  declines  to  set 
aside  its  order.  Especially  are  we  indisposed  to  review  its  ac- 
tion when  it  has  set  aside  the  default,  and  it  does  not  appear 
that  the  plaintiflf  has  sustained  any  prejudice  thereby.  This 
discretion  of  the  court  is  best  exercised  when  it  tends  to  bring 
about  a  judgment  upon  the  merits  of  the  controversy  between 
the  parties.  Section  47S  of  the  Code  of  Civil  Procedure  is  a 
remedial  provision,  and  is  to  be  liberally  construed  so  as  to 

dispose  of  cases  upon  their  substantial  merits,  and  to  give  to 
the  party  claiming  in  good  faith  to  have  a  substantial  defense 
to  the  action  an  opportunity  to  present  it.  {BiLell  v,  Emerich, 
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85  Cal.  116 ;  Harbaugh  v.  Honey  Lake  etc.  Water  Co.,  109 
Cal.  70;  Melde  v.  ReynoldM,  129  Cal.  308.)  It  is  for  this  rea- 
son that  we  more  readily  listen  to  an  appeal  from  an  order 
refusing  to  set  aside  a  default,  than  where  the  motion  has 
been  granted,  since  in  such  case  the  defendant  may  be  de- 
prived of  a  substantial  right,  whereaa  it  may  be  assumed,  if 
nothing  to  the  contrary  is  diown,  that  the  plaintiff  inll  be 
able  at  any  time  to  establish  his  cause  of  action.  If,  for  any 
reason,  he  will  be  unable  to  do  so,  that  fact  should  be  made 
to  appear;  but  if  he  is  merely  subjected  to  delay  or  inconven- 
ienoe  by  having  the  default  set  aside,  he  can  be  compensated 
therefor  by  the  terms  which  the  court  will  impose  as  the  con- 
dition of  granting  the  motion. 

In  the  present  case  the  court  was  satisfied  from  the  evidence 
presented  to  it  that  the  neglect  of  the  defendants  was  excus- 
able, and  we  see  no  reason  for  questioning  its  conclusion  in 
that  respect  When  this  fact  had  been  determined  by  the 
court,  it  was  its  duty  to  grant  the  motion  upon  such  terms  as 
it  should  deem  to  be  just.  The  delay  in  making  the  applica- 
tion after  the  judgment  had  been  rendered  was  a  matter  to  be 
considered  by  that  court  in  determining  whether  to  grant  the 
relief,  and  Uie  terms  which  it  imposed  as  a  condition  of 
granting  the  motion  must,  in  the  abaence  of  any  contrary 
showing,  be  held  to  be  ample  compensation  to  the  plaintifif. 
It  does  not  appear  in  the  present  case  that  the  plaintiff  will  be 
materially,  if  at  all,  injured  by  the  delay.  He  seeks  by  the 
action  an  injunction  against  the  defendants  for  doing  certain 
acts,  and  at  the  commencement  of  the  action  obtained  a  pre- 
liminary injunction  against  them.  The  judgment  obtained 
by  him  and  the  writ  of  injunction  issued  thereon  had  the  ef- 
fect merely  to  make  permanent  the  previous  restraining  or- 
der, and  the  preliminary  injunction  is  not  impaired,  nor  are 
the  defendants  released  from  ita  effect  by  setting  aside  the 
final  judgment. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J,,  coneoned. 


fl 
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(Sac  No.  684.  Dtptttmait  Two.— Deoembar  16,  1900.] 

LAKE  SHORE  CATTLE  COMPANY,  Respondent,  v.  MO- 
DOC LAJ^D  AND  LIVESTOCK  COMPANY,  Appel- 
lant. 

SAUB  of  CaTTLB  to  SuPDONTDrDKlfT  OF  OOBFOEATIOIT — ^AcnolT  AOAHf ST 

Corporation — Support  of  Verdict — Conflicting  Evidence. — In  • 
an  action  against  a  corporation,  whose  business  it  was  to  pur- 
chase cattle,  and  which  transacted  all  of  its  business  in  the 
county  through  its  superinteiKknt.  to  recover  the  purchase  price 
of  cattle  sold,  whore  the  evideiu-  was  conflicting  aa  to  whether 
the  purchase  was  made  by  the  superintendent  as  actual  or  osten- 
sible agent  for  the  corporation,  or  for  himself  individually,  a 
verdict  against  the  oorporation  will  not  be  disturbed  upon  ap* 
peaL 

Id. — Indivioual  Note  of  Supkbintendent. — The  fact  that  the  super- 
intendent who  purchased  th«  eattlo  from  plainiiir  gave  his  in- 
diridual  note  to  the  plaintiff  for  the  balance  of  the  purchase 
price  is  merely  a  circumstance  in  favor  of  the  oorporation  do* 
fendant,  but  is  not  conclusive  of  the  issue  whether  the  corpora- 
tion defendant  made  the  purchase. 

Id. — iHSTEUOTIOIf  AS  TO  ALLOWAHGB  OF  IWTEBEBT — CONBTBUOTIOIT  OV 

Vkbdiot — Clerical  Bbus-^udomeht. — ^Where  the  court  instruct* 
ed  the  jury  that  if  they  should  find  for  the  plaintiff  they  should 
add  interest  from  the  time  the  amount  found  became  due  to  the 
date  of  the  verdict,  a  verdict  allowing  interest  on  the  amount 
found  due,  "at  .07  per  cent  per  uamm,**  from  ft  spediled  date 
until  the  date  of  the  verdict,  is  to  be  construed  as  an  intended 
compliance  with  the  instructions  of  the  court.  The  expression 
".07"  is  to  oe  regarded  as  clearly  a  clerical  error;  and  judgment 
was  properly  entered  for  the  amount  found  due,  with  interest 
at  seven  per  cent  per  annum. 

Id. — Evidence  of  Similar  Purchases  bt  Superintendent. — Evidence 
is  admissible  to  show  that  the  superintendent  of  the  corporation 
defendant  had  made  similar  purchases  of  cattle  from  other  per- 
sons for  the  corporation  in  his  own  name. 

Id. — Proof  of  Agency — Declarations — Testimony  of  Superintend- 
ent— The  superintendent  of  the  defendant  corporation  may  testi- 
fy to  his  agency  and  to  purchases  of  cattle  made  by  him  for  the 
corporation  and  reported  to  it;  and  such  testimony  is  not  sub- 
ject to  the  objection  that  the  agency  of  the  superintendent  can- 
not be  proved  by  his  declarations. 

Id. — Books  of  Superintendent — Reports  of  Accounts. — The  books  of 
account  between  the  superintendent  and  the  corporation,  in  so 
far  as  included  in  reports  made  by  him  to  the  corporation, 
whether  strictly  admissible  or  not,  are  harmless,  and  where  othe 
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entries  not  reported  are  of  slight  importance,  there  u  no  prejiidi* 
cial  error  in  their  admission  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mo- 
doo  County  and  from  an  order  denying  a  new  triaL  J.  W. 
Harrington,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court 

Spencer  &  Baker,  and  Clarenoe  A.  Kaker,  for  Appellant 

Jarrett  T.  Richards,  G.  F.  Harris,  E.  C.  Bonner,  and  H.  L. 
Spargur,  for  Eespondent 

McFARLAND,  J. — This  action  was  brought  to  recover 
four  thousand  eight  hundred  dollars  and  interest,  balance 
due  on  an  alleged  sale  of  cattle  by  plaintiff  to  defendant  made 
November  6,  1802.  The  jury  returned  a  Terdict  for  plain- 
tiflP  for  the  amount  claimed,  and  judgment  was  rendered  ao- 
cordingly.  Defendant  appeals  from  the  judgment  and  from 
an  order  denying  its  motion  for  a  new  trial. 

The  transcript  pxesents  a  dreary  mass  of  matter  covering 
over  ei^t  hundrod  printed  pages,  and  should  not  have  oc- 
cupied more  than  one-fourth  of  that  amount  of  space.  It 
might  be  ^^omewhat  justly  characterized  by  the  comparison 
of  ''two  grains  of  wheat  hid  in  two  bushels  of  chaff/'  which 
Bassanio  uses  to  illustrate  the  "reasons"  of  Gratiano.  A  good 
deal  of  the  testimony  of  witnesses  is  given  at  length  by  queS" 

tion  and  answer.  Many  questions  substimtially  the  isanie 
are  asked  over  and  over  again,  and  a  very  large  part  of  the 
transcript  is  taken  up  with  objections  of  counsel — the  same 
objections  being  ropeated  many  times.  Under  the  head  of 
''errors  of  law  occurring  at  the  trial/'  there  are  four  hun- 
dred and  ninety-nine  separate  specifications,  covering  one 
hundred  and  twenty-six  pages;  to  the  ]»ointi?  that  the  evidence 

is  insufficient  to  justify  the  verdict  and  that  it  is  against  law, 
thero  are  many  other  specifications ;  and  there  are,  in  addi« 
tion,  about  forty  eocceptlons  to  the  giving  and  refusing  of  in- 
structions. Most,  althou^  not  quite  all,  of  these  exceptions 
and  specifications  are  mentioned  in  appellant's  briefs — the 
briefs  themselvee  covering  over  two  hundred  printed  pages. 
It  is,  therefore,  entirely  impracticable  to  undertake  to  notice 
appdlanfs  points  in  detaiL 
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The  raqpondent  and  appellant  aie  oorpoiationB.  It  is 
ayened  in  the  complaint  that  the  appellant,  acting  by  and 
through  its  ageiat,  W.  H.  Nelson,  bought  the  cattle  in  ques- 
tion of  respondent;  and  it  is  not  disputed  that  one  C.  E. 
Giowder,  superintendent  of  respondent,  sold  the  cattle  at  the 
time  mentioned  in  the  complaint  to  said  Nelson,  who  was  then 
superintendent  of  the  appelhuit.  The  number  of  cattle  sold, 
the  price,  and  the  facts  that  about  one-third  of  the  purchase 
price  was  paid  at  the  time,  and  that  four  thousand  eight  hun- 
dred doUazB  was  the  balance  remaining  unpaid,  are  all  ad- 
mitted, or  proved  beyond  question.  The  real  merits  of  the 
case  are  involved  in  the  question  whether  or  not  the  purchase 
was  made  by  Nelson  as  agent  of  and  for  the  corporation  ap- 
pellant.  Appellant  contends  that  Nelson  made  the  purchase 
entirely  for  himself  individually,  that  he  was  not  either  the 
actual  or  ostensible  agent  of  appellant  for  the  purpose  of 
making  such  purchase,  and  that  therefore  appellant  was  not 
bound  by  the  transaction.  Respondent  contends  that  he  was 
appellant's  actual  agent,  and,  moreover,  that  whatever  may 
have  been  the  private  understanding  between  him  and  ap- 
pellant, the  latter,  by  its  acts,  clothed  him  with  ostensible  au- 
thority upon  which  respondent  had  the  right  to  rely. 

As  to  this  question  the  evidence  was  conEicting.  The 
headquartezs  of  appellant  was  in  the  dty  of  San  Francisco, 
while  its  main  business  was  carried  on  in  Modoc  county,  sev- 
eral hundred  miles  distant  from  said  city.  Its  business  is 
described  in  its  charter  as  ^'the  dealing  in,  buying  and  selling, 
management  and  disposition  of  land  and  livestock,  and 
everything  pertaining  thereto  in  all  respects."  It  was  incor- 
porated in  1886,  and  a  few  months  afterward  Nelson,  as  the  • 
minute-book  of  the  directors  shows,  was  elected  vice-presi- 
dent and  superintendent,  and  as  such  he  was  ''authorized  to 
sign  checks,  and  make  and  sign  oontracto  necessary  for  the 
proper  performance  of  the  busineai  of  the  corporation."  He 
was  the  only  member  of  the  corporation  who  lived  in  Modoc 
couBty;  and  from  December,  1886,  to  April,  1893,  during 
which  period  the  sale  here  involved  occurred,  he  was  su- 
perintendent and  attended  to  all  the  business  of  appellant  in 
thai  eoonty.  The  appellant  had  a  large  tract  of  land  in  Mo- 
doc county,  and  rwied  and  bou^t  and  sold  cattle  there,  and 
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the  business  was  done  entirely  by  and  through  Nelson,  who 
was  the  only  agent  or  xepreeentatiye  of  the  appellant  in  that 
region  of  the  ooontry.   These  general  facts  were  themselves 

strong  evidence  to  the  point  that  appellant  had  intrusted  Nel- 
son with  all  business  in  that  remote  country  and  clothed  him 
with  authority  to  do  all  acts  necessary  to  its  transaction.  We 
will  not  undertake  to  here  levieiw  the  evidence.  It  was  "con- 
flicting" within  the  role  so  often  stated,  and  it  cannot  be 
s;ii(l  tliat  there  was  no  substantial  evidence  to  sustain  the 
verdict.  The  fact  so  much  relied  on  by  appellant,  that  Nel- 
son signed  his  individual  name  to  the  note  gLven  for  the 
balanoe  of  the  purchase  price,  is  merely  a  dreiunstance  more 
or  leas  favorable  to  appellant's  contention;  it  is  not  by  any 

means  conclusive  of  I  lie  is.sue. 

Many  of  appellant's  objections  were  to  evidence  introduoed 
by  respondent  to  show  that  Nelson  had  made  similar  pu^ 
chases  of  other  persons;  and  we  think  that  such  evidence 
was  entirely  proper.  There  were  also  many  objections  to  the 
testimony  of  Nelson  upon  the  ground  that  he  should  not  be 
£dlowed  to  testify  as  to  his  agency  and  his  acts  in  purchasiug 
the  cattle  for  appellant.  These  objections  were  apparently  on 
the  theory  that  his  declarations  as  to  agency  were  not  atkois- 
sible ;  but  he  was  present  on  the  witness  stand  testifying  to 
the  matters  objected  to,  and  we  see  no  ground  for  rejecting 
his  testimony.  We  see  no  point  in  the  objection  made  to  the 
introduction  of  the  books  of  the  appellant  They  were  pro- 
duced in  court  by  appellant  as  appellanf  s  books  in  response 
to  a  demand  made  for  thdr  producti<m.  We  have  no  doubt 
that  appellant's  objections  to  evidence  introduced  by  re- 
spondent were  properly  overruled,  except,  perhaps,  in  one  in- 
stance. Nelson  himself  kept  a  book  in  which  he,  as  su- 
perintendent! made  entries  of  itmns  of  account  between  him 
and  appellant,  and  respondent  was  allowed,  over  appellant's 
objections,  to  read  certain  entries  from  that  book.  The  point 
that  this  wa3  error  is  not  very  strongly  urged  by  appellant 
in  the  briefs;  stilly  it  is  made.  Whether  or  not  the  entries  in 
this  book  were  strictly  admissible  under  the  general  law  sb  to 
books  of  account  is  a  somewhat  doubtful  question ;  but  we 
do  not  deem  it  necessary  to  definitely  detmnine  it,  because 
most  of  the  items  of  any  considerable  significance  which  were 


Digitized  by  Google 


Dec.  1900.]  Lake  Shore  etc.  Co.  v,  Modoc  etc.  Co.  673 

introdaeed  in  evidence  were  included  in  reports  sent  by  Nel- 
son, as  superintendent,  to  the  appellant,  and  the  others  were 
of  too  little  importaDce  to  be  prejudicial  or  to  warrant  a  re- 
versal. 

We  see  no  enor  in  the  instractions  given  at  die  leqnest  of 
respondent  As  to  the  instniotions  asked  by  appellant,  the 

court  gave  the  first  twenty-five  instructions  [usked,  many  of 
which  are  quite  elaborate,  and  gave  also  three  others  with 
slight  modifications.  It  would  seem  that  these  numerous  in- 
structions ought  to  include  all  that  counsel  could  reasonably 
ask  on  one  side  of  the  case,  and  we  think  that  they  do.  The 
instructions  given  presented  the  law  of  the  case  fairly  and 
correctly  to  the  jury,  and  suificiently  include  whatever  was 
correct  in  the  instructions  refused;  and  we  do  not  think  that 
any  error  was  committed  in  the  matter  of  giving  and  refus- 
ing instraetions. 

The  court  instructed  the  jury  that  if  they  found  for  plain- 
tiff in  any  amount,  they  should  add  to  such  amount  interest 
from  the  time  it  became  due  until  the  date  of  the  verdict  ''ai 
the  rate  of  seven  per  cent  per  annum,  simple  interest" ;  and 
the  verdict  was  for  four  thousand  eight  hundred  dollars, 
"with  interest  at  .07  per  cent  per  ainiuin  from  >iovember  6, 
1892/'  until  the  date  of  the  verdict.  Judgment  was  entered 
for  four  thousand  eight  hundred  dollara,  with  interest  at 
seven  per  cent  per  annum,  and  counsel  for  appellant  stren- 
uously contend  that  this  was  error  because  ".07  per  cent"  does 
not  mean  "seven  per  cent."  It  is  suHlcient  to  say  that  the 
ej^ression  ".07"  was  clearly  a  clerical  error,  and  must  be 
construed  as  an  intended  compliance  with  the  instructions  of 
the  court 

We  have  noticed  the  prominent  facts  of  the  case,  and  we 
deem  it  enough  to  say  in  conclusion  that  the  record  presents 
no  ground  for  reversal  of  the  judgment  or  of  the  order  deny- 
ing a  new  triaL 

The  judgment  and  order  i^peeled  from  are  affirmed* 

Temple,  J.,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 
CXXX. 
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IBac.  No.  673.    Department  Two. — December  17,  1900.] 

JOHN  MURPHY,  AppeUant,  v.  JOHN  MADDEN,  Treas- 
uier  of  Modoo  County  (MICHAJAH  PINENEY,  Sob- 
stitated),  Bespondiiit 

pAfim  or  W^xniM  nr  GmcDrAL  Gau— Vom  Oub  iw  Waiiuit 
— Nmro  Pw>  Tuiro  Omb  bt  SuooBmiro  Jvool—Am  oste  of  a 
superior  judge  not  made  bj  the  oonrt  nor  entered  in  the  wSa^ 
utM  of  the  eoorty  dlraeting  the  ooonty  anditor  to  draw  hit  var- 

nat  for  a  specified  sum  "in  favor  of  the  above-named  witaeas," 
BO  name  being  inserted  in  the  order,  is  void  and  ineffectual  for 
ai^  purpose.  It  cannot  authorise  the  auditor  to  draw  his  war- 
rant,  nor  constitute  the  basis  of  an  order  nuno  pro  tuno  made  by  a 

succeeding  judge  and  entered  i;pon  tlie  minutes  of  the  court  in 
favor  of  a  witness  named  who  had  attended  in  a  criminal  case. 

Id.— MAimainra  so  Taaagoan.— Jfawdoame  will  not  lie  to  the  eoonty 
treasurer  to  compel  payment  of  »  warrant  drawn  by  the  auditor 
under  mdi  void  order. 

Id.— OoHSTBuoxmr  or  TuiaL  Oooi— Bmnan  or  Foob  Wknnm. 
Seetion  1820  of  the  Penal  Code  doea  not  provide  a  mode  in  which 
witneiMt  in  eriminal  oaaee  gmeraUy  are  to  be  paid;  but  relatm 
only  to  the  apeeial  ease  of  the  eaqpenaea  of  poor  witmeeiee  attend- 
ing from  outside  the  oounty.  aad  simply  faxnishea  the  ooort  with 
the  means  of  procnring  their  attendance. 

Id. — Fees  in  Criminal  Cases — Act  of  1895 — AIode  or  Payment — 
pRESENTATioiv  TO  SUFEBVISOBS. — ^The  fee  bill  of  1895,  supposing 
it  to  have  any  applieatlon  to  a  witBsss  for  whom  an  order  is  made 
BBder  section  329  of  the  Peaal  Code,  does  Bot  provide  a  Bioda  far 
eaforciBg  the  fees  of  witnesses  attending  in  eriminal  cases;  and 
if  they  oonstituto  a  valid  charge  against  the  wmtj,  wfaidi  in 
Bot  detenninedy  they  are  to  bo  sobniitted  to  the  board  of  aypet 
viMnrs  as  other  olalma  against  the  ooonty  aia  sabmittsd. 

APPEAL  from  a  judgment  of  the  Superior  Couit  of  Mo- 
doc County  denying  a  writ  of  mandate.  J.  W.  Harrington, 
Judge  issuing  alternative  writ.  N.  D.  Arnot,  Judge  presiding 
upon  denial  of  writ 

llie  facts  are  stated  in  the  q^on  of  the  court. 

G.  F.  Harris,  for  AppeUant 

John  E.  Raker,  and  £.  C.  Bonner,  District  Attom^,  for 
Respondent 
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TEMPLE,  J. — This  appeal  is  from  a  judgment  in  the  su- 
perior court  denying  a  writ  of  mandate  to  the  county  treas- 
urer. The  judgment  was  upon  demurrer,  the  plaintiff  de- 
clining to  amend. 

The  petition  shows  that  petitioner  attended  as  a  witness  in 
the  trial  of  a  criminal  case,  in  obedience  to  a  subpoena,  for 
seven  days,  and  to  attend  traveled  one  mile.  Judge  Claflin, 
who  presided  at  the  trial,  made  an  ordmr  in  writing,  but 
which  was  not  entered  in  the  minutes  of  the  court,  as  follows, 
after  the  title  of  the  cause: 

"The  auditor  of  Modoc  county,  California^  is  directed  to 

draw  his  warrant  upon  the  treasurer  of  said  county  in  favor  of 
the  above-named  witness,  payaVjle  out  of  the  general  fund  of 
the  county,  for  ten  dollars  and  sixty  cents. 
'^Witness  my  hand  this  19th  day  of  December,  1896. 

"C.  L.  CLAFLIN, 
"Judge  of  Superior  Court.'' 

* 

Thereafter,  March  8,  1897,  upon  a  showing,  the  superior 
court  made  what  is  called  '*an  order  nunc  pro  tunc/'  That 
was  after  the  term  of  Judge  Claflin  had  expired,  and  Hon. 
J.  W.  Harrington  was  superior  judge.  In  this  order,  inter 
alia,  it  is  recited  that  it  appeared  that  the  plaintiff,  in 
obedience  to  a  subpoena,  actually  attended  as  a  witness  in  the 
trial  of  a  criminal  case,  and  that  the  amount  allowed  was  nec- 
essary for  the  expenses  of  the  witness,  and  is  not  in  excess  of  ^ 
one  dollar  and  fifty  cents  per  day  and  ten  centB  per  mile  for 
travel,  and  the  auditor  wjis  ordered  to  draw  his  warrant  for 
the  amount.  The  former  order  made  by  Judge  Claflin  is 
then  described  as  being  for  the  same  amount,  and  the  order 
then  proceeds  as  follows:  ''It  is  ordered  that  this  order  be 
entered  as  of  the  same  date,  to  wit,  nineteenth  day  of  De* 
r-embor,  A.  D.  1896,  and  be  and  operate  as  fully  in  particular 
as  if  said  order  had  been  made  and  entered  by  the  Hon. 
Claflin  on  said  date  in  the  minutes  of  the  court." 

Prior  to  this  so-called  wwne  pro  iwne  order,  to  wit,  Decem- 
ber 19,  1896,  the  auditor  had  issued  a  warrant  to  petitioner 
for  the  amount.  On  the  eic^hth  day  of  March,  1897,  after  the 
nunc  pro  tunc  order  had  been  made,  this  warrant  was  pro- 
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sented  to  the  treasurer,  who  refused  to  pay  the  same,  and 
thereupon  this  proceeding  was  inaugurated. 

The  onkT  made  by  Judge  Clallin  is  ineffectual  from  any 
point  of  view.  It  is  in  favor  of  no  one  and  does  not  authorize 
the  auditor  to  draw  his  warrant  for  any  person.  The  recital 
is  "in  favor  of  the  above-named  witness/'  but  no  person  Is 
named.  It  could  have  no  validity  under  section  1329  of  the 
Penal  Code  for  the  further  reason  that  it  was  not  made  by 
the  court  and  entered  in  the  minutes  of  the  court*  Coun^ 
contends  that  it  is,  or  may  be,  an  ex  parte  order,  and  as  such 
might  have  been  made  in  chambers.  But  conceding  it  to  be 
an  ex  parte  order,  still  this  would  not  follow,  for  it  is  ex- 
pressly provided  in  section  1329  of  the  Penal  Code,  to  this 
order,  that  it  must  be,  "if  (he  attendance  of  the  witness  be 
upon  a  trial,"  by  the  court  and  by  order  entered  upon  its  min- 
utes ;  in  other  cases,  by  the  judge  by  written  order.  The  statute 
itself  discriminates  between  the  "court"  and  the  ''judge/'  and 
provides  that  in  one  case  the  court  must  act,  and  in  the  other 
the  judge  may.  Whatever  is  done  by  the  court  is  also  done 
by  the  judge  as  an  essential  constituent  of  the  court,  but  the 
converse  is  not  true. 

The  order  made  by  Judge  Harrington  was  evidently  in- 
tended to  be  a  compliance  with  the  act  to  establish  fee?, 
passed  in  1895  (Stats.  1895,  p.  267),  and  counsel  on  both 
sides  seem  to  so  consider  it.  Supposing  that  act  to  i^ply,  a 
proposition  which  is  seriously  contested,  it  simply  determines 
fees  which  certain  persons,  officers,  witnesses,  and  others  are 
entitled  to  charge,  but  declares  nothing  as  to  who  shall  pay, 
or  in  what  mode  payment  can  be  enforced.  Counsel  for  ap- 
pellant contends  that  section  1329  of  the  Penal  Code  provides 
the  mode  in  which  witnesses  in  criminal  cases  are  to  be  paid. 
I  am  unable  to  agree  with  counsel  in  this  contention.  Sec- 
tion 1329  provides  only  for  the  special  cases  of  witnesses  from 
without  the  county,  and  those  too  poor  to  pay  the  expense  .of 
attendance.  As  to  neither  class  does  it  provide  compensation 
or  anything  in  the  nature  of  fees,  and,  as  to  the  poor,  it 
simply  furnishes  the  court  with  the  means  of  procuring  the 
attendance  of  the  witnesses. 

There  being  no  mode  provided  for  the  payment  of  these 
fees,  supposing  they  constitute  a  valid  charge  against  the 
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county — ^which  we  do  not  detennine — ^they  are  to  be  submit- 
ted to  the  board  of  supervisois  as  other  daims  against  the 

county  are  submitted. 

We  have  not  found  it  necessary  to  determine  whether  the 
sucoessor  of  Judge  Ciatiin  could  pass  upon  the  claim  of  the 
witness,  under  the  fee  bill  of  1895.  If  the  court  had  made  a 
valid  order  which,  for  some  reason,  was  not  entered  in  the 
minutes,  no  doubt  this  order  so  made,  or  another  to  the  same 
precise  effect,  could  have  been  subsequently  entered  as  of  the 
date  the  iirst  order  was  made,  but  as  the  court,  in  December, 
1896,  failed  to  make  an  order  in  the  matter,  the  so-called 
nunc  pro  tunc  order  made  by  Judge  Harrington  must  be 
sustained,  if  at  all,  as  an  order  made  in  the  first  instance.  Nor 
do  we  hnd  it  necessary  to  decide  whether  Modoc  county  has 
a  special  fee  bill. 

The  judgment  is  affirmed. 

McFarland,  J.,  concurred. 

BEATTY,  C.  J.  concurring. — I  concur.  T  wish  to  add  to 
what  is  said  by  Justice  Temple  that,  although  there  is  no  law 
which  authorizes  a  court  or  judge  to  make  an  order  for  the 
payment  of  any  claim  of  a  witness,  except  in  the  cases  speci- 
fied in  section  1329  of  the  Penal  Code,  I  still  think  that  all 
fees  claimed  under  the  act  of  1895  (Stats.  1395,  p.  273)  must 
be  audited  by  the  court  before  any  claim  therefor  can  be  al- 
lowed and  ordered  paid  by  the  board  of  supervisors. 
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(Grim.  No.  966*  DepMtiiieiit  One^DMamber  18»  1900.] 

THE  PKOrLE,  liespondent,  v.  GEOKGE  WARREN,  Ap- 

peUaut 

CKiMiNAL     Law — Grand     Labceny — Ikdictment — DEscuiniojf  of 
STOLEN  Pkopekty — Cektainty. — In  an  indictment  lor  grand  lai 
ceny,  the  descTiption  of  the  property  stolen  as  "four  calves,  ibeu 
and  there  the  pertwual  property  of  Anton  Lucheasa,"  i»  sufficieaU>' 
certain. 

Id. — Co^Tl^■UA^'CE — Intoxication  of  Counsel — Contempt  of  Court— 
Pbefabation  of  Otueb  Counsel — Discbetion. — The  counsel  for 
the  dtfendant  eumot,  by  becoming  intoxicated,  and  incurring  a 
penalty  for  oontempt,  after  impanelment  of  the  jury,  give  to  the 
defendant  the  right  to  an  indefinite  continuance  of  the  caae.  It 
is  la  the  diaeretion  of  the  court  to  allow  newly  appointed  aaao* 
date  counsel  a  reasonable  time  for  preparation  and  to  refuse  a 
eontkraanoe;  and  whov  its  action  was  not  arbitrary,  its  discre- 
tion will  not  be  interfered  with  upon  appeaL 

Id.— Triai>-Call  ow  Jury  vob  TtenMomr— Verdict  Bfforb  Tdo 
Fixed  fob  Rkading — Discretion  or  Court. — Upon  the  request 
of  the  jury,  while  considering^  the  cause,  made  to  the  court  at  11 
o'clock  V.  M.,  for  the  readinjij  of  the  testimony  of  a  witness  for 
the  defendant,  which  it  would  require  two  hours  to  read,  the  eomt 
did  not  abuse  its  discretion  by  fixing  9  o'clock  of  the  next  morn- 
ing as  the  time  for  such  reading:,  and  adjo\irnin<;  court  until 
that  time;  and  where  tlie  jury,  a  few  moments  before  the  tinu' 
fixed  for  the  reading,  announced  their  verdict  of  guilty,  and 
adhered  thereto  after  being  polled,  the  court  had  discretion  to 
recelTe  their  verdict,  without  the  reading  of  the  testimony  called 
for. 

Id. — ^Amnro  abto  ABErnNO  Cbime — iKBTBUcnoKS — Case  or  Ebbob. — It 
is  error  to  instruct  the  jury  that  one  who  aids  or  abets  in  the 
commission  of  a  crime  may  be  punished  as  a  principal;  but  such 
error  is  cured  by  clear  and  explidt  instructions  that  "all  per- 
sons who  aid  and  abet  in  the  commission  of  a  crime  are  princi- 
pals," and  that  *'in  every  crime  there  must  exist  a  union  or  joint 
operation  of  act  and  intent,  or  criminal  negligence."  Under  such 
instructions  the  jury  could  not  be  misled  to  believe  that  one  w  ho 
Innocently  aids  in  the  commission  of  a  crime  may  be  found  gniity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sail 
Luis  Obispo  County  and  from  an  order  denying  a  new  trail. 

E.  F.  Uiiaiigst,  Judge. 
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The  desciiption  of  the  property  stolen  was  as  stated  in  the 
first  Byllabus.   Farther  facta  are  stated  in  the  opinion. 

Graves  &  Graves,  Louis  Lamy,  and  Ciiurles  A.  Palmer,  for 
Appellant. 

Tiiey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

COOPEK,  C. — Defendant  was  jointly  indicted  with  one 
J.  A.  Warren,  Jr.,  for  grand  larceny,  and  convicted.  This  ap- 
peal 18  from  the  judgment  and  an  order  denying  a  new  trial. 
It  is  conceded  that  the  evidence  is  sutiicieut  to  sustain  the 
verdict. 

Defendant  contends  that  the  indictment  did  not  describe 
the  property  alleged  to  have  been  stolen  with  sufficient  cer-  ' 

tainty.  The  description  has  been  held  sufficient  in  People 
r.  Warren,  post,  p.  683,  and  upon  the  authority  of  that  case 
the  point  is  settled.  Exior  is  as-igned  in  the  refusal  of  the 
court  to  continue  the  ease,  during  the  trial,  for  the  purpose 
of  allowing  defendant  to  employ  other  counsel.  The  facts, 
iis  shown  in  the  record,  are  as  follows:  The  trial  commenced 
on  Monday,  April  2,  1900,  and  a  jury  wius  impaneled.  At 
1 :30  P.  M.  of  April  3d,  at  the  opening  of  the  afternoon  ses- 
sion, Ernest  Graves,  who  had  up  to  that  time  been  defend- 
ant's sole  attorney,  came  into  court  in  an  intoxicated  condi- 
tion, and,  after  some  time  taken  up  in  an  attempt  to  pro- 
ceed with  the  trial,  it  became  appaient  to  the  judge  presiding 
that  the  defendant's  attorney  was  so  much  under  the  in-  • 
fluence  of  liquor  that  the  business  of  the  court  could  not  pro- 
ceed in  regular  order.  The  court  thereupon  admonished 
counsel,  stating  that  counsel  was  evidently  not  in  a  condition 
to  proceed  with  the  trial,  and,  while  the  court  was  so  speaking, 
counsel  interrupted  in  an  insolent  and  impudent  manner, 
saying:  "The  allegations  of  the  court  are  false."  There- 
upon the  court  fined  the  attorney  fifty  dollars  for  contempt 
of  court,  but  suspended  the  execution  of  the  fine  until  the 
conclusion  of  the  trial,  expressly  stating  that  it  was  not  the 
intention  of  the  court  to  stop  the  proceedings  of  the  trial. 
The  court  thereupon  admonished  the  jnry  and  adjourned  un- 
til 3  o'clock  P.  M.  of  the  same  day.  Just  a:5  the  judge  rose 
to  leave  the  bench,  the  attorney,  in  a  loud,  violent,  and  of- 
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fensive  manner,  applied  to  the  judge  on  insulting  epilhet.  The 
court  then  ordered  the  attorney  into  custody  of  the  sheriff 
and  made  an  order  for  him  to  show  cause  on  the  foDowlDg 
day,  Apzil  4ih,  at  9  o'clock  A.  M.,  why  he  should  not  he 
punished  for  contempt.  The  case  was  then  continued  until 
April  4th,  at  9  o'clock  A.  M.,  at  which  time  the  court  imposed 
a  further  fine  upon  the  attorney,  and  made  an  order  commit- 
ting him  to  jail  for  five  days.  The  court  thereupon  sent  for 
William  Graves,  the  partner  of  Ernest  Graves,  who  had  heen 
sent  to  jail,  and  appointed  said  William  Graves  ii^  counsel 
for  defendant.  The  said  William  Graves  rctjucsted  time  to 
investigate  the  facts  of  the  case,  and  the  court  thereupon 
continaed  the  case  until  1:30  P.  M..  and  directed  the  re- 
porter  to  read  to  said  William  Graves,  if  desired,  all  the  pro- 
ceedings in  the  case.  Upon  the  calling  of  court  at  1 :30  P.  M. 
William  Graves  made  a  motion  for  a  continuance,  upon  his 
own  affidavit  and  the  affidavit  of  defendant,  in  which  it  was 
stated  that  William  Graves  was  not  familiar  with  the  facts 
of  the  case,  and  could  not  safely  proceed,  and  that  he  was 
pressed  with  other  professional  engagements.  The  coun, 
after  the  motion  for  a  continuance  was  argued  and  consid- 
ered, remarked:  would  wish  very  much  to  be  able  to  give 
the  defendant  an  adjournment  for  some  time  if  it  were  not 
for  the  fact  that  the  jury  has  been  impaneled  and  that  there 
are  a  large  number  of  witnesses  here  in  attendance,  and  we 
are  in  the  midst  of  the  trial.  Mr.  Graves  has  pleaded  other 
engagements — ^Mr.  William  Graves.  I  will  not  set  aside  the 
order  I  made  yesterday.  I  will  still  let  you  stand  as  attorney 
of  record,  and  I  will  appoint  Mr.  Palmer — Charles  Palmer— 
ius  additional  counsel  for  defendant.-  I  will  let  this  case 
stand  over  until  to-morrow  at  half-past  one  P.  M.,  at  which 
time  the  defendant  will  be  prepared  to  proceed.  Mr.  Re- 
porter, you  will  read  for  the  counsel  any  of  the  testimony  that 
has  been  taken  in  the  proceeding,  that  they  may  be  fully  ad- 
vised of  the  proceedings  to  date,  whenever  thoy  desire  it,  be- 
tween now  and  1  ;30  P.  M.  to-morrow."  April  5th,  at  1 :30 
P.  M.,  Louis  Lamy,  an  attorney  at  law,  appeared  at  the  re- 
quest of  William  Graves,  and  with  said  Palmer  acted  as  at- 
torney for  defendant.  The  said  attorneys,  Lamy  and  Palmer, 
renewed  the  motion  for  a  continuance,  which  the  court  de- 
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nied  and  ordered  the  trial  to  prooted.  The  trial  ttien  pro- 
ceeded, witnesses  were  examined,  and  on  April  9th,  s^ter 
serving  out  his  five  days,  Ernest  Graves  appeared  in  court 
and  assisted  the  said  Lamy  and  Palmer  in  the  defense.  The 
trial  was  completed  on  April  llth^  and  the  case  argued  to 
the  jury,  and  Ernest  Graves  took  part  in  the  argument. 

We  do  not  think  the  court  erred  in  refusing  to  further  con- 
tinue the  case.  Motions  of  this  kind  rest  much  in  the  discre- 
tion of  the  court  helow,  and  it  is  only  in  esses  of  arbitrary  ac- 
tion or  abuse  of  discretion  that  we  would  be  justified  in  inter- 
fering with  the  order  of  the  court.  In  this  case  the  court  did 
not  act  arbitrarily,  but  proceeded  with  care  and  a  constant 
regard  for  the  rights  of  defendant  Several  adjournments 
were  granted  to  give  counsel  time  to  prepare  for  trial  and  to 
become  familiar  with  the  case.  While  the  rights  of  a  defend- 
ant should  always  be  carefully  guarded,  so  that  his  defense 
may  be  fully  presented,  at  the  same  time  the  public  interest 
and  busmesB  must  be  conducted  in  an  orderly  manner.  Here 
a  jury  had  been  impaneled  and  the  trial  had  progressed  to 
the  afternoon  of  the  second  day.  W^itnesses  were  in  attend- 
ance and  the  case  taking  its  regular  course.  The  counsel 
could  not,  by  becoming  intoxicated  or  incurring  the  penalty 
of  contempt,  give  the  defendant  the  right  to  an  indefinite 
postponement  of  the  case.  All  the  defendant  could  require, 
as  a  matter  of  right,  would  be  a  reasonable  time  to  have  other 
counsel  become  familiar  with  the  facts  of  the  case.  This 
time  was  granted  by  the  court,  and,  under  the  circumstances, 
appears  to  have  been  amply  sufficient.  The  court  must  have 
discretion  in  such  cases.    (People  v.  Goldenson,  76  Cal.  341.) 

It  is  claimed  that  the  court  ened  in  not  ordering  the  testi- 
mony of  J.  A.  Warren,  Sr.,  read  to  the  jury.  The  case  had 
been  submitted  to  the  jury  about  three  hours,  when  they 
came  into  court  after  11  o'clock  P.  M.  and  asked  to  have  the 
testunony  of  said  Warren  read.  The  judge  then  asked  the 
reporter  how  long  it  would  take  to  read  the  testimony,  and 
was  informed  that  it  would  take  about  two  hours,  as  there 
was  about  three  hundred  pages  of  it.  The  judge  then  an- 
nounced to  the  jury  in  the  presence  of  counsel  that  owing  to 
the  lateness  of  the  hour  it  would  be  necessary  to  adjourn  un- 
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til  the  next  day  at  9  o'dock  A.  M.,  when  the  testimony  would 
be  read.  No  objection  or  exception  was  then  made,  and  the 

jury  retired  and  court  adjourned.  A  few  minutes  before  9 
o'clock  the  next  morning  the  jury  came  into  court  and  an- 
nounced that  they  had  agreed  upon  a  verdict.  Counsel  then 
objected  to  the  verdict  being  received  because  the  testimony 
called  for  by  the  jury  had  not  been  read.  The  judge  re- 
marked that  the  jury  had  found  a  verdict  without  having 
such  testimony  read,  and  that  he  knew  of  no  course  except 
to  receive  it,  and  that  the  jury  might  be  polled,  and  if  any 
juror  desired  to  express  himself  he  might  do  so.  The  jury 
were  polled  and  all  answered  that  it  was  their  verdict  The 
court  did  not  deny  th*^  ri^ht  of  defendant  to  have  the  t<si  - 
mony  read.  Neither  was  it  an  abuse  of  discretion  to  adjourn 
court  till  the  following,  day  for  such  purpose.  The  court 
would  not  be  required  to  remain  in  session  all  night  for  the 
purpose  of  having  testimony  read  to  the  jury.  The  court 
«  rred  in  giving  to  the  jury  the  instruction  to  the  effect  that 
all  persons  who  aid  or  abet  in  the  commission  of  a  crime, 
though  not  present,  shall  be  prosecuted  and  punished  as 
principals  (People  v.  Warren,  post,  p.  683) ;  but  the  error 
was  cured,  as  in  that  case,  by  a  direct  and  clear  statement  of 
the  law  in  other  parts  of  the  charge.  The  jurj^  were  elsewhere 
told  that  all  persons  who  'aid  and  abet  in  the  commission  of 
a  crime  are  principals,"  and  ''in  every  crime  or  pubhc  of- 
fense there  must  exist  a  union  or  joint  operation  of  act  and 
intent  or  criminal  negligence."  In  such  case  we  cannot  be- 
lieve that  the  jur\^  understood  that  a  person  who  innocently 
aids  in  the  commission  of  an  offense  may  be  found  guilty. 
The  jury,  if  possessed  of  oonmion  sense,  oould  not  have  given 
the  word  "aid"  its  extremely  narrow  and  literal  sensSa 
The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 
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THE  PEOPLE,  Eespondent,  v.  J.  A.  WARREN,  Jr.,  Ap- 
pellant 

CBncnfAL  Law — Qbaud  IiABCVfT — ^Zrdictmei^t — DsscBiPTiDir  or 
Stolen  Pbofbbtt — CEHTAnm^Iii  an  indictment  for  grand  lar- 
oeny,  the  description  of  the  property  stolen  as  "four  calTOtr  tbfiD 
and  there  the  propertj  of  Anton  LuchesHy"  is  euffieient. 

Id.— Nsw  Tbeai«— Nxin.T  HuoonaMD  Evxdbhob— BBAHimro  or  GAUfis 
>-iAB8KiroB  or  Deixrdaft— PBESUMPnoxr  Upon  Appeal.— Wheie 
the  eridoiee  adduced  at  the  trial  is  not  set  forth  in  the  record 
upon  appeal,  and  aa  affidavit  on  motion  for  a  new  trial  for  newly 
discovered  evidence  sets  forth  the  presence  of  the  afllant  at  the 
marking  and  branding  of  calves  by  the  father  and  brothers  of 
defendant  about  a  week  before  the  date  of  the  alleged  larceny, 
and  that  the  defendant  was  not  then  present,  it  cannot  be  pre- 
sumed upon  appeal,  in  favor  of  the  materiality  of  the  evidence, 
that  the  larceny  was  shown  to  have  been  committed  at  the  time 
of  such  marking  and  branding. 

Id. — Ikbxjtficiknt  Suowino  fob  New  Trial. — A  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence  is  looked  upon 
with  disfavor;  and  where  it  appears,  in  view  of  the  affidavit  and 
counter-affidavits,  that  there  is  not  a  sufficient  showing  of  dili- 
gence or  of  the  truth  and  materiality  of  the  evidence  to  make 
a  strong  case  in  favor  of  the  motion,  it  is  properly  denied. 

Id. — Possession  of  Stolen  Property — Modification  of  Requested 
Instruction — Possession  by  Consent  and  Will  of  Accused. — 
An  instruction  requested  by  the  defendant,  upon  the  subject  of 
the  possession  of  stolen  property  as  a  circumstance  tending  to 
prove  guilt,  that  "the  possession  must  be  personal  and  exclusive, 
and  must  be  such  as  to  preclude  the  inference  that  the  stolen 
property  was  in  the  possession  of  any  other  person  than  the  de- 
fendant," ifl  properly  modified  hf  atrlidag  out  all  after  the  word 
"ezcluaive,"  and  inserting  in  lieu  thereof,  "or  it  must  bo  tlio 
posscsiioB  of  fODM  porsoD  or  persons  bj  the  eonsent  and  will  of 
the  aecuaed,  and  in  either  ease  the  possession  must  InyoWe  m  dis- 
tinet  and  oonseioiis  assertiOB  of  possession  hj  tho  aeeossd." 

Id. — Ammo  and  Abettino  Cbuci — Cttbb  op  Ebbokeous  Instbuctionb. 
An  erroneous  instruction  to  the  sffost  that  persons  who  have 
"aided  or  abetted"  in  the  commission  of  »  crimo  may  bo  pun- 
ished as  prindpals  is  eoisd  by  oorreet  instrnetions  upon  the  sub- 
ject of  aiding  and  abetting  in  its  commission  and  as  to  the  bur^ 
den  of  proof  thereof,  where  the  jury  could  not»  in  view  of  the 
instructions  as  a  whole^  have  been  misled  into  the  belief  thai 
the  defendant  oould  be  found  guilty  for  an  innocent  aiding  in  the 
commission  of  the  offense. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
£.    Unangit,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves  for  Appellant 

Tirey  L.  Ford,  Attorn^  General,  and  A.  A.  Moore,  Jr.. 
Deputy  Attorney  General,  for  Respondent. 

COOPER,  a— The  defendant  was  convicted  of  the  crime 

of  grand  larceny,  and  has  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

It  is  conceded  that  the  evidence  was  sufficient  to  justify  the 
verdict,  hut  certain  errors  are  urged  which  we  will  notice  in 
the  order  presented  in  defendant's  hrief .  It  is  claimed  that 
the  indictment  does  not  state  facts  sufiicient  to  constitute  a 
public  offense,  for  the  reason  that  the  personal  property  al- 
leged to  have  been  stolen  is  not  described  with  sufficient  cer- 
tauity.  The  description  is  ''four  calves,  then  and  there  the 
personal  property  of  Anton  Luchessa."  This  description  is 
sufficiently  certain.  (People  v.  Li ffh' field,  5  Cal.  355;  Peopk 
V,  Stanford,  64  Cal.  27;  State  v.  S telly,  48  La.  Ann.  1480; 
State  V,  Friend,  47  Minn.  449.)  Defendant  made  a  motion 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence. 
In  support  of  the  motion  he  filed  the  affidavit  of  one  Musie, 
in  which  it  was  stated  by  Music  that  he  was  at  the  ranch  of 
J.  A.  Warren,  Sr.,  the  father  of  defendant,  two  or  three  days 
before  the  seventeenth  day  of  November,  1899,  and  that  the 
father  and  two  of  his  sons  were  marking  and  branding  calves 
in  the  corral,  and  so  marked  and  V)randed  eight  or  ten  calves: 
that  defendant  was  not  there  and  Music  did  not  see  him  that 
day.  The  larceny  is  charged  to  have  occurred  on  the  twenty- 
'  second  day  of  November,  1899.  We  do  not  see  how  the  fact 
that  Music  did  not  see  defendant  at  the  corral  two  or  three 
days  before  the  17th  of  November,  1899,  could  have  affectcnl 
the  result.  It  is  said  the  evidence  of  Music  would  have  tend- 
ed to  prove  an  alibi.  The  evidence  introduced  at  the  trial  is 
not  in  the  record,  and  we  cannot  presume  that  the  larceny 
was  .shown  to  have  been  committed  at  the  time  of  marking 
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the  calves  spoken  of  by  Music.  The  affidavit  of  Music  shows 
that  George  Warren  was  present  in  the  corral  at  the  time  of 
the  marking  spoken  of  by  Music,  as  well  as  his  brother  Will- 
iam and  his  father  J.  A.  Warren,  Sr.  It  is  not  shown  why 
the  evidence,  if  material,  was  not  produced  at  the  trial,  as  the 
affidavit  shows  that  at  least  four  parties  were  present  at  the 
marking.  It  wa^  further  shown  by  counter-aOi davits  that 
Music  was  a  witness  at  the  trial,  and  in  substance  testified  to 
the  same  facts  set  forth  in  his  affidavit  on  motion  for  a  new 
tiiaL  A  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered  evidence  is  looked  upon  with  suspicion  and  disfavor, 
and  a  party  who  relies  upon  such  ground  must  make  a  strong 
case  both  in  respect  to  diligence  on  his  part  and  as  to  the 
truth  and  materiality  of  the  evidence,  and  if  he  fails  in  either 
respect  his  motion  must  be  denied.  {People  tr.  FreeiVMm,  92 
Cal.  359 ;  People  v.  Rushing,  ante,  p.  449.)  The  showing 
made  in  this  case  was  not  sufficient  either  as  to  diligence  or 
.  as  to  the  truth  and  materiality  of  the  evidence. 

The  defendant  offered  the  following  instruction:  ''The 
possession  of  stolen  property  in  a  case  of  larceny  is  a  circum- 
stance tending  to  prove  guilt  only  where  it  appears  that  the 
defendant  acquired  the  possession  by  his  own  act  or  with  his 
concuxxence  or  knowledge.  The  possession  must  be  personal 
and  ezdusive,  and  must  be  such  as  to  preclude  the  inference 
that  the  stolen  property  was  in  the  possession  of  any  other 
person  than  the  defendant." 

The  court  modified  the  instruction  by  leaving  out  the 
words  "and  must  be  such  as  to  preclude  the  inference  that  the 
stolen  property  was  in  the  possession  of  any  other  person 
than  the  def endanV'  taii.  in  lieu  {hereof  added :  "Or  it  must 
be  the  possession  of  some  person  or  persons  by  the  consent 
and  will  of  the  accused,  and  in  either  case  the  possession  must 
involve  a  distinct  and  conscious  assertion  of  possession  by  the 
accused." 

The  modification  was  proper.  It  clearly  appears  therefrom 
that  if  the  property  had  been  found  in  the  possession  of  a 
third  party  without  the  knowledge  of  defendant,  and  with  no 
assertion  of  possession  on  his  part,  such  circumstance  won  Id 
not  tend  to  prove  his  ^lilt.  The  jury  were  clearly  [old  that 
the  possession  of  a  third  party  must  involve  a  distinct  and 
conscious  assertion  of  possession  by  the  defendant.  Of  course, 
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the  posBesBioii  of  a  third  party  by  the  ooneent  and  will  of  de- 
fendant and  for  hie  benefit  would  be  his  possession.  The 

court  instructed  the  jury:  'The  court  further  instruct?  thi- 
jury  that  the  distinction  between  an  accessary  before  the  fad 
and  a  principal  in  case  of  a  felony  is  abrogated,  and  all  per- 
sons concerned  in  the  commission  of  a  felony,  whether  they 
directly  committed  the  act  constituting  the  offense,  or  aided 
or  abetted  in  its  commission,  though  not  preseat,  shall  be 
prosecntod,  tried,  and  punished  as  principals." 

This  instraction  was  erroneous  as  held  by  this  couit  in 
People  V.  Dole,  122  Osl.  492.^  In  that  case,  however,  it  wis 
held  that  where  other  instructions  were  given,  by  which  it 
clearly  appeared  '^that  merely  aiding  or  assisting  in  the  com- 
mission of  a  orime  without  guilty  knowledge  is  not  criminal," 
the  instructions  were  to  be  read  together  and  the  error  was 
cured.  In  this  case  the  erroneous  instruction  was  followed 
by  the  correct  instruction:  "All  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  oonstitating  the 
offense  or  aid  and  abet  in  its  comnussion,  or,  not  being  pres- 
ent, have  advised  and  encouraged  its  commission,  are  princi- 
pals in  any  crime  so  committed.'* 

And  the  court  further  instructed  the  jury  that  the  burden 
was  upon  the  prosecution  to  prove  "that  ^e  calves  wen 
stolen  by  the  defendant  and  by  no  other  person ;  or  that  they 
w  ere  stolen  by  the  defendant  and  another  person  or  personi 
who  had  conspired  togethe^r  to  commit  the  crime;  or  that 
they  were  stolen  by  some  other  person  or  persons,  while  the 

defendant  aided  and  abetted  such  other  person  or  peiaoiis  in 

stealing  them.'* 

The  jury  could  not,  in  view  of  these  instructions  as  a 
whole,  have  believed  that  defendant  could  be  found  guilty  for 
merely  aiding  innocently  and  without  guilty  knowledge  or 
intent  in  the  commission  of  the  offense  charged. 

We  advise  that  the  judgment  and  order  be  aifirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

1  68  Am.  St.  Rep.  60. 
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ABATEMENT.    Sm  EflUtes  of  Deceased  Penons,  4 
ACCIDENT  INSURANCE.    See  Insurance. 
ACKNOWLEDGMENT.    See  Mortgage,  21-23,  3L  32. 

ADVERSE  POSSESSION. 

L  Boundary  Betweeit  Adjacent  Lots — Adverse  Possession  of  Strip 
— Fence — Prescriptite  Title. — In  an  action  involving  the  owner- 
ship of  a  strip  of  land,  depending  upon  a  question  of  boundary 
between  adjacent  city  lots,  evidence  showing  that  the  defendant 
in  1863,  immediately  upon  purchase  of  one  of  the  lots,  entered 
upon  and  took  possession  of  the  strip  in  controversy  by  the  erec- 
tion  of  a  division  fence  which  included  it,  under  the  belief  that 
the  strip  was  part  of  the  purchased  lot,  and  maintained  such 
fence  continuously  thereafter,  and  that  the  plaintiff  never  had 
possession  of  the  strip,  though  claiming  it  by  conveyance  of  the 
adjoining  lot,  is  sufficient  to  support  findings  and  judgment  for  the 
defendant,  based  upon  adverse  possession  and  a  prescriptive  title 
to  the  strip.    (Lucas  v.  Province,  270.) 

2.  Payment  of  Taxes  not  Involved. — Where  a  prescriptive  title  by 
adverse  possession  was  complete  prior  to  1878,  the  amendment 
of  that  year  to  section  326  of  the  Code  of  Civil  Procedure  mak- 
ing payment  of  taxes  an  element  of  adverse  possession  has  no 
application.  (Id.) 
See  Deed,  2. 

AGENCY. 

Ostensible  Authobitt  to  Deaw  of  Principal — Evidence. — Upon  a 
review  of  the  evidence  as  to  the  prior  course  of  dealings  between 
the  parties,  the  defendants  are  held  to  have  made  the  drawer 
of  the  drafts  sued  on  their  ostensible  agent  in  drawing,  present- 
ing, and  cashing  such  drafts,  and  that  the  plaintiff  was  not  guilty 
of  ordinary  negligence,  within  the  meaning  of  section  2334  of  the 
Civil  Code,  in  cashing  them.  (Bank  of  Ukiah  v.  Mohr,  268.) 
See  Attorneys  at  Law;  Banks,  10^  Brokers;  Conversion,  3j 

Corporation,  12-16;  Deed,  12^  Gambling  Contract,  L  2,  6; 

Jurisdiction;  Mortgage,  27i  Statute  of  Frauds,  2i  Telegraph 

Companies,  2. 
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ALIMONY.    See  Divorce,  1,  S. 

AMENDMENT  TO  CONSTITUTION.  See  Gonetitutioiua  Law. 
APPEAL. 

1.  BraMAi.  or  JuMKm— DoHMmoir  iob  Oow— BnmmuB 
Laobm.— Where  a  jadgnmii  of  the  superior  oouri  is  imrsed  so 
appeal,  without  the  insertion  in  the  order  of  any  diieetim  as  te 

costs,  it  is  the  duty  ol  the  derk  of  the  supreme  court  under  mk 
XXIII  of  that  court*  to  enter  iqion  the  record  a  judgment  that 
appellant  recover  his  costs  of  appeal,  and  to  insert  such  direc- 
tion in  the  remittitur.  If  the  clerk  enters  the  judgment  correctly 
but  omits  to  insert  such  direction  in  the  remittitur,  the 
appellant  is  entitled  to  have  the  remittitur  recalled,  and  a  proper 
one  issued,  and  it  is  not  laches  to  delay  the  application  therefor 
to  the  next  ttiiu  of  the  supreme  court  in  the  district  in  which 
the  appeal  wad  heard.  (Baker  t.  Southern  Calif oma  Ry.  Co^ 
113.) 

2.  Attemit  to  Collect  Costb. — The  fact  that  the  appellant  made 
two  unsuccessful  attempts  to  collect  his  costs  under  two  imperfect 
remittiturs  issued  by  the  clerk  is  no  objection  to  the  appiicatiim. 
(Id.) 

3.  AppLiOAHOif  TO  Recall  Remittitur — Grouwd  of  Moriorr.— An 
objection  to  the  application  on  the  ground  that  the  notice  of  the 
motion  did  not  specifically  state  that  it  would  be  made  on  the 
ground  that  the  remittitur  failed  to  conform  to  the  judgment 
will  not  be  sustained,  where  the  terms  of  the  notice  otherwise 
disclose  that  this  was  the  ground  of  the  motion,  and  the  opposite 
side  was  not  prejudiced  by  the  omission.  (Id.) 

4.  Dismissal — Satisfaction  of  Judgment — Moot  Cask. — ^An  appeal 
will  be  dismissed  where  it  appears  that  the  judgment  appealed 
from  has  been  satisfied,  and  that  the  questions  presented  have 
become  merely  a  moot  case.    (Moore  t.  Morrison,  80.) 

5.  LiMiTATioif  OF  Time — Jurisdiction — Mawdatory  Statutb — Sub- 
sequent IhSAniLiTY. — statutes  limiting  the  time  for  appeal  are 

jurisdictinnnl  and  mandatory,  and  the  courts  have  no  power  not 
given  by  the  statute  to  extend  the  time  limited  for  an  appeal. 
When  the  period  of  limitation  has  begun  to  run,  no  subs('<]uent 
disability  will  suspend  its  operation.     (Williams  v.  Long.  58.) 

6.  Dismissal  of  Appeal  from  Judgment — Death  of  Respondent- 
Service  OF  Notice. — An  appeal  from  the  judgment  will  be  dis- 
missed if  taken  after  the  lapse  of  the  time  limited  therefor;  and 
the  fact  that  the  respondent  died  some  eighteen  days  before 
the  expiration  of  the  six  months  allowed  for  the  ^»pflal,  and  tkat 
not  until  after  its  ozpirmtioii  aa  adminiatratrlx  mm  appointed 
upon  wbam  Mrviee  of  noClee  of  the  appeal  was  made  wHli  dne  diK- 
genoe,  cannot  operate  to  aaipcBd  tlie  period  of  Umitetfoi^  or  U 
prednde  the  diamitMl  of  the  appeaL  (U.) 
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7.  AjBmmMm  Ufoit  AmAXr— Aanammm  oir  EnoB  nor  ABOom— 
Vxmam  mtngmaiaAM  of  mntot  apptaring  in  Um  tnuneript  on 
appeal,  wbidi  an  moro  aakod  ttatemtnt*  that  tho  oourt  erred 
in  making  certain  rulings,  witbont  any  argument  made  of  reasons 
given  why  such  rulings  are  erroneous,  will  not  be  inquired  into 
by  this  court  upon  appeal  in  order  to  find  out  reasons  for  or 
against  the  correctness  of  the  rulings,  if  they  are  not  apparently 
objectionable  upon  their  face.   (People  t.  Breen»  72.) 

8.  Appeal  from  Judomekt — ^Review  of  Evidence — Support  of  Find- 
ings.— Upon  appeal  from  a  judgment,  taken  more  than  sixty  days 
after  the  entry  thereof,  the  evidence  cannot  ba  reviewed  to  asoer' 
tain  whellier  it  supports  the  findings.    (Rylaad  t.  Hemy,  426.) 

9.  Death  ow  Btuommtn  Atteb  Submission — Judgment  Nunc  Pro 
TuHOw — ^Where  a  respondent  dies  after  the  submission  of  the 
cause,  an  afllrmance  of  the  judgment  will  he  entered  nuno  pro  tWM 
as  of  a  date  prior  to  the  death.   (Lucas     Prolines,  270.) 

10.  Order  GaAimiro  Nsw  taair^AimiCAircB— Law  or  sbb  Oa»— 
Durr  or  Lower  Ooubt.— The  decision  of  this  court  upon  ques- 
tions of  law  In  affirming  upon  appeal  an  order  grantiag  a  new 
trial,  is  the  law  of  the  case;  and  it  is  the  duty  of  the  lower  court 
not  to  depart  from  the  decision  of  this  oonrt  tha  new  trial. 
(Kent     SsB  Frandsco  Say.  Union,  400.) 

11.  Absence  of  Undertaking — Dismissal — Joint  Notice  bt  City  and 
Water  Company. — Wlicre  u  city  and  a  water  coinpuny  jointly  gave 
notice  of  their  appeals,  tlie  situation  is  no  different  from  what 
it  would  have  been  if  either  had  prosecuted  its  several  appeal 
and  served  the  other  with  notice  thereof,  and  a  motion  to  dis- 
miss both  appeals  for  want  of  an  undertaking  on  appeal  will 
be  denied  as  10  the  city,  whidi  Is  not  rcqptired  to  give  an  under- 
taking, and  will  be  granted  as  to  tha  water  eompany,  the  appeal 
of  which  Is  ineffecual  In  tha  absence  of  an  undertaking.  (Meyer 
▼.  City  of  San  Diego,  60.) 

12.  Stipuij^tion  for  Dismissal — Absence  of  Transcript — Clerk's 
Certificate. — In  the  absence  of  the  transcript  upon  appeal  dis- 
closing who  are  the  attorneys  of  record,  an  appeal  will  not  be 
dismi-ssed  upon  a  mere  stipulation  of  attorneys,  without  a  cer- 
tificate of  the  clerk,  under  seal  of  the  court,  setting  forth  the 
matters  required  by  rule  VI  of  this  court,  and  also  the  date  of 
the  entry  of  the  order  or  judgment  appealed  from.  (Camenzind 
V.  Kampfen,  596.) 

13.  Judgment  in  Forfciost  re — Stay  Bond  Upon  Appeal — IirauFn- 
CIEifCY  OF  SiTRtriiKs  Sktting  AflinE  Void  S.\le. — A  stay  bond 
upon  appeal  from  a  judgment  foreclosing  a  mortgage  is  operative, 
notwithstanding  the  pecuniary  insufficiency  of  the  sureties,  until 
the  failure  of  the  sureties  to  justify  after  exception  taken;  and 
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•  late  made  after  the  giving  of  aucli  stay  bond,  and  prior  to  ez- 
eaptkm  taken  to  the  lureties,  is  void,  aad  ghoold  ba  Mi  aaida  apoa 
motion.    (Wbaelar  t.  Sanaa,  618.) 

14.  Statutobt  Regulation  of  Stat  Bond— -EQUiraBLB  QmnflU- 
nous  ROT  PKua88iBi&— Tfaa  matter  of  a  atay  bond  on  appeal  it 
one  of  itatatory  relation;  and  the  itatute  govemi  irrespeetive 
ol  aqjuitable  oonaiderationa.  Tha  I^gialatiiia  haa  failed  to  pnnride 
for  the  eontingoMy  of  injnatiaa  to  a  judgment  creditor  bj  the 
mare  filing  of  a  atay  bond  with  auretiaa  not  baTing  anflleient  pc- 
enniaiy  liabiU^.  (Id.) 

15.  Repetition  of  Sureties  fob  DirreBENT  Sums. — A  stay  bond  which 
la  sufficient  in  form  and  amount  iB  not  vitiated  by  the  fact  that 
tome  of  the  anretiea  ar«  on  it  tidoe  for  different  auma.  (Id.) 

16.  Ordek  Fixing  Stat  Bond  in  Forecix)sirk — Waste,  Occupation, 
AND  Deficiency — General  Amount — Spec  ihcations  in  Bond. 
The  order  fixing  the  amount  of  a  stay  bond  upon  appeal  from  a 
judgment  foreclosing  a  mortgage  need  not  specify  separate 
amounts  for  waste,  occupation,  and  deficiency,  but  may  merely 
name  the  whole  amount  deemed  necessary  to  meet  the  require- 
ments of  section  4U5  of  the  Code  of  Civil  Procedure,  although 
the  undertaking  must  contain  covenants  for  each  of  tboae  matf 
tare  eoverad  by  that  laetion.  (Id.) 

Sae  CempTOmiifti  4;  Ihunagea,  8;  Divorea,  4;  Eatataa  of  Da- 
maaad  Panoni^  1;  Findings  ^;  Judgment;  Jury  and  Jmnonr 
1,  8}  Mandamus,  8;  Mortgage^  18;  New  Trial,  Z,  i;  Parti- 
tion, 8;  Place  of  Trial*  8. 

ABRB8T. 

1.  Un  or  UmncBiflAnT  Fonon— LiamuTT  ov  Omen  am  Sonaai. 
An  officer  who,  in  making  a  lawful  arrest,  naca  eyeamiva  and 
imnaeeaaary  force,  ia  liable  npon  hia  official  bond  for  damages 
tlMrd>y  caused  to  tha  person  arreatad.    (Towle  t.  Matfaawa,  874.) 

2.  Construction  or  Finding — "Willful"  Shootino  by  Deputy — 
*'Mauce"  not  Impobted-— "IniWTlOHAL"  Act.— A  finding  that  a 
deputy  officer,  in  making  tha  anast,  "willfully  shot  plaintiff  in 
the  bade,"  ia  not  to  ba  construed  as  importing  that  the  deputy 
acted  "malidously,''  and  that  his  action  was  therefore  extra- 
official,  for  whieh  tha  officer  waa  not  liable,  but  is  to  ba  coBf 
atruad  aa  amploying  Hia  term  used  in  ita  ordinary  senasb  and 
importing  that  the  deputy  "intantionaUy*'  or  'Villingiy"  shot  the 
plaintiff.  (Id.) 

See  Debtor  and  Creditor. 

ARSON.    See  Criminal  Law,  3,  10,  11. 

ASSIONlfXNT.  Sea  Banka*  8;  Oomtmfll»  8|  Bsta««  of  Daesaaad  Ftow 
aan%  1-8;  Straat  Assesmant,  1 
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ATTACHMENT.   8m  Mortgage,  31,  9L 

ATTORNEYS  AT  LAW. 

1.  Judgment  of  Disbarment — Affirmakce  ojt  Appeal — MoDmcA- 
TION. — A  judgment  of  the  superior  court,  disbarring  an  attorney, 
which  has  been  atTirmed  by  the  supreme  cojirt,  cannot  b*  modi- 
fied by  the  latter  court  after  the  issuance  of  the  remittitur.  An 
application  for  a  modification  should  be  made  to  the  luperior 
eonrt    (Disbarment  of  Wharton,  486.) 

2.  Estate  of  Deceased  Persons — PLxecitor's  Account — Allowance 
TO  Attorney — Negligence  In  Suit — (;eneral  Employmknt — 
Finding — Appeal. — Upon  the  settlement  of  an  executor  s  account 
including  an  allowance  to  an  attorney,  where  it  waa  claimed  by 
the  executrix  who  was  a  legatee,  that  the  attorney  was  negli- 
gent in  the  prosecution  of  a  suit  to  which  the  executors  were 
parties  and  the  court  found  that  the  general  employment  of  the 
attorney  included  the  conduct  of  such  suit,  the  executor  and  at- 
torney, as  respondents  to  her  appeal,  cannot  question  such  find- 
ing; and  fhe  fmet  that  the  attorney  regarded  the  snit  as  a  dis- 
tinet  employment,  and  did  not  ask  for  oompiensation  therefor, 
eould  not  prevent  the  question  of  such  alleged  ncigligenee  from 
being  considered  in  flzing  his  compensation  as  attorney  for  the 
executors,  under  such  finding.   (Estate  of  Kruger,  021.) 

8.  Negligence  Upon  Motion  for  New  Tiual. — An  attorney  is  nej^- 
ligent  in  the  conduct  of  a  cause,  upon  motion  for  a  new  trial, 
in  failing  to  present  the  proposed  statement  and  amendments 
to  the  judge  for  settlement  within  the  period  provided  by  law, 
and  in  failing  to  have  any  facts  showing  a  valid  excuse  for  the 
delay  incorporated  into  the  statement.  It  does  not  excuse  such 
negligence  that  a  valid  excuse  in  fact  existed,  which  was  not  so 
incorporated  and  oertified  in  the  statement.  (Id.) 

4.  Argument  Upon  Aiteal — Evidence  of  Neglkjenck. — An  aigii- 
ment  upon  appeal  from  the  evidence  of  the  n('»:lif?t'nce  of  the  attor- 
ney for  the  executors  in  not  incorporating  an  excuse  in  his  state- 
ment on  motion  for  a  new  trial  in  another  cause  need  not  be 
shown  to  have  been  first  made  in  the  court  below.  (Id.) 

g.  LEAmuTT  cv  Attoiubt  iob  NMU6iiiOB.--An  attorney  is  liable 
for  a  want  of  such  slrill,  prudence  and  diligence  as  lawyers  of 
ordinary  skill  and  eapadty  commonly  poesesa  and  exercise,  (Id.) 

6.  Consent  to  Comphomise  by  Couefendants — SnrLLATioN  Signed 
BT  Attokney — Support  of  Finding. — Evidence  that  the  codefend- 
ants  in  the  previous  suit  not  made  parties  to  the  present  action 
for  a  specific  performance  of  tlie  compromise  yerbally  consented 
and  agreed  thereto  and  that  the  stipulation  for  the  compromise 
was  signed  by  their  attorney  by  their  authority  and  consent,  is 
suincicnt  to  support  a  flndhig  in  faror  of  the  authority  of  the 
attorney  to  enter  into  the  stipulation.   (Wall  v.  Mines,  27.) 
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ATTORNEYS  AT  LAW  (GoBkimMd). 

7.  Authobut  of  Attobitst  to  SnpuL^n— OoiiSTRuonoir  or  Code.— 
Section  283  of  the  Code  ol  CMl  ProoBdnre  was  not  Intended  either 
to  enlarge  or  to  nbridge  the  ftuthority  girai  to  an  attorn^  bj  the 
client,  but  only  to  preacribo  the  manner  of  Ita  anereiie;  and  an 
authorized  stipulation  maj  be  enforced,  even  if  not  complying 
with  the  terms  of  that  section,  if  it  ia  not  fOTbiddcn  bj  aaj  other 
statute  or  principle  of  law.  (Id.) 
See  Banlu,  9;  Contempt^      Pkaotki^  I*  S. 

BAILMENT.  See  Pleading,  8-8;  Pledge}  Warehouseman. 

BANKS. 

1.  IiiaoLvuiT  Bahk— Pill  ij  B  woB  ov  DnomviM  wot  Sruuuiuijsas 
— LoAK  TO  Bank  bt  SrooKSOLDKaw — In  an  inaohrent  bank  incor- 
porated under  the  act  of  April  11,  1882,  the  daina  of  deposi- 
tors not  stockholdera  are  preferred  over  those  of  depositing  stock- 
holders, in  the  absence  of  a  by-law  entitling  them  to  share  equally 
with  them.  But  if  the  stockholder  is  not  a  depositor,  and  has 
loaned  the  money  to  the  bank,  he  is  entitled  to  share  equally 
in  the  assets  with  other  creditors.    (Murphy  v.  Pacific  Bank,  542.) 

2.  CoNSTBTTCTioir  OT  AoT  OF  1862— "Ddositou*'— OmiHABT  Cbhui- 
CATVS  or  Deposit — Jjoav  not  Rsnmui'im— la  the  act  of 
1862,  the  term  "depositors"  is  intended  to  ladoda  not  only  those 
who  hsTe  made  dqpoaita  in  the  bank  subjeei  to  dieek,  bat  alao 
the  holders  of  ordinary  certificates  of  deposit,  not  subject  to 
check,  which  are  in  the  nature  of  ft  receipt  for  a  deposit  executed 
by  the  bank,  recitin^x  that  a  sum  specified  has  been  deposited 
in  the  bank  by  the  depositor  payable  to  himself  or  order,  upon 
ret  inn  of  the  certificate  properly  indorsed.  Such  certificates, 
though  negotiable  and  payable  immediately,  are  not  note?,  and  do 
not  represent  a  loan,  nor  bear  interest  not  stipulated,  but  repre- 
Bont  the  money  deposited  in  the  bank  to  be  retained  until  demanded. 
(Id.) 

3.  Constitution ALiTT  of  Act  of  1862 — Classification  or  Deposi- 
tors.— ^The  act  of  1862  is  constitutional  and  valid,  and  is  not 
subject  to  the  objection  that  it  improperly  classifies  the  deposi- 
tors in  a  bank,  and  subjects  individuals  of  the  class  who  are 
stockholders  to  special  burdens,  from  which  other  depositors  are 
exempt.  The  stockholders  constitute  the  corporation,  and  are 
entitled  to  share  in  the  profits  derived  from  deposits  made  by 
those  not  stockholders,  who  are  merely  creditors  of  the  bank; 
and  depositors  who  are  stockholders  are  not  in  the  same  class 
with  depositors  who  are  not  stockholders.  (Id.) 

4.  Finding  of  Insufficient  Assets — Judgment  Upon  STOCKnoin- 
eb's  Certificate — ^Provibion  for  Stat. — In  an  action  against  the 
bank  by  the  assignee  of  a  certificate  of  deposit  issued  to  a  stock- 
holder, where  the  court  foimd  that  the  bank  was  insolvent,  and 
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that  iti  astett  wen  Insuffldent  to  pay  the  piafemd  depooltors 
not  ttoeklioldflra.  la  rtndaring  judgment  for  the  plaintiff,  Mdi 
preference  could  not  be  eeenred  otherwlee  tlian  bj  a  etay  of  the 
judgment  until  the  preferred  eredltore  ahould  be  paid,  and  It  li 
not  objeetionable  to  Iniert  lueh  provieioii  for  etay  in  the  judg- 
ment. If  it  amounte  to  a  perpetual  etay,  because  of  the  insnffl- 
dency  of  the  assets,  plaintiff  is  not  injured  tiiereby.  (Id.) 

6.  Ghavoi  or  LoAjr  to  Obdshabt  Onnmns— Nsw  Deposit. — A 
stoddiolder  irho  had  made  a  kwa  to  the  banic,  and  received  a 
time  eertiicate^  payable  in  one  year,  bearing  interest,  and  after 
its  maturity  and  part  payment  had  surrendered  it  as  paid,  and 
then  reoeived  en  ordinary  eertillcate  of  deposit  for  the  balance, 
and  upon  farther  payment  receiyed  another  like  certificate,  which 
was  outstanding  when  the  bank  became  insolvent,  cannot  then  be 
CMisidercd  as  a  lender  of  money  to  the  bank,  or  entitled  to  share 
in  its  assets  with  preferred  depositors  not  stockholders.  The 
legal  cffpct  of  the  transactions  was  that  each  ordinary  certifi- 
cate of  d^K>sit  issued  represented  a  new  deposit  made  at  its  date. 
(Id.) 

6.  ABSiamcDiT  or  Cebthioatb— KNOwLsoa  or  Insolvency  of  Bank 
■ — AssiGlfKB  NOT  Protected. — Where  the  certificate  of  deposit  held 
by  the  stockholder  when  the  bank  became  insolvent  was  assigned 
thereafter  to  the  plaintifT.  who  took  the  assignment  with  knowl- 

•  edge  that  the  bank  was  insolvent,  and  was  in  liquidation  under 
the  bank  commissioners'  act,  it  being  admitted  that  the  assignor 
was  a  stockholder,  the  plaintiff  is  not  protected,  and  is  not  en- 
titled to  share  equally  with  prefered  creditors  not  stockholders. 
(Id.) 

7.  pROTEcnoif  OF  Deposittno  Stockholdebs  Under  By-law — 
— Change  op  By-law — Revision. — Where  an  original  by-law  of 
the  bank  entitled  stockholders,  who  were  depositors,  to  share 
equally  in  the  assets  with  other  depositors,  and  a  subsequent  re- 
vision of  the  by-laws  was  made,  in  whleh  that  by-law  was  mnitted, 
and  the  revised  bj-laws,  when  adopted,  were  declared  to  be  the 
by-laws  of  the  bank,  without  suggestion  that  the  new  by-laws 
were  amendatory  of  the  former  by-laws,  such  original  by-law 
ceased  to  eorist,  and  did  not  thcteafter  apply  to  the  protection  of 
dspoelting  stodcholdera.  (Id.) 

8.  Aonoif  Agaihst  Bawk— Bfippffco-'PAnMooK— 1fAinn.«w  Rul- 
ufo. — ^In  an  action  against  a  banking  company  to  recover  the  bal- 
ance of  an  account  of  money  dspoeited,  where  the  genuineness  of 
the  pass-book  relied  upon  was  fnDy  estabUahed  by  competent  evi- 
dence, and  it  was  properly  admitted  in  evidence,  the  admission  of 
testimony  relative  to  its  genuineness,  objected  to  as  not  the  best 
evidence  thereof,  is  harmless,  even  if  erroneous.  (Nicholson  v. 
Randall  Banking  Co.,  533  ) 

0.  EviMNOB  or  Attohibt— <^ENiiNENE8s  ov  Pam-book  Sbowh  bt 
CuEKT. — ^An  attorn^  may  testify  to  the  genuineness  of  a  pass- 


Digitized  by  Google 


696  Bbnkvolbnt  Absooiations. 

BANKS  (OoDiiiiiied). 

book  in  the  pmmhSou  of  hii  ellait»  lASd  wm  «dkibitad  to  Ua 
by  tho  dient,  and  wUdi  tho  ftttonM^  ponoiuiUjr  knew  to  be  in 
tbe  handwriting  of  the  cashier  of  the  banking  oompeny  defend* 

ant.  Such  evidence  is  not  in  jwferem^  to  any  privileged  com- 
munication  between  the  attorney  and  client,  though  he  adviaed 
him  with  refnenoe  to  the  aeeoont.  (Id.) 

10.  AUTHOUTT   or  CaSBID— AOQDIEBCKRGB   OF   'BMJXKaO  COMPAXt, 

Where  the  banking  eompany  defciidaiit»  by  a  long  oonrae  of  ae- 
quieacenoe  in  the  aeta  of  the  caahier,  haa  held  him  oat  aa  bar- 
ing authority  to  do  thoae  acts,  it  cannot  afterward  repudiate 
them;  aiid  it  is  immaterial  whether  he  had  or  had  not  power 
to  do  them  merely     irirtne  of  liia  poaition  aa  caahier.  (Id.) 

11.  TBAivanB  ov  DirosiT  Aoooumt  noK  Fobickb  BAKs—Acnoir 
or  Cauddb— EmncL  or  Bahkoto  Oompant. — ^Where  the  busi- 
neaa  of  a  former  bank  kept  by  the  president  of  the  baakiag 
oompany  waa  turned  over  to  it»  aa  sueoeesor  thereof,  and  the 
former  bank  eeaaed  to  do  busineea,  and  the  oaahier  of  the  latter 
issued  ita  own  pass-books  to  the  depositors  in  the  former  beak 
for  the  balance  of  their  aoeounta,  whereupon  they  became  the 
customers  of  the  banking  company,  and  its  cashier,  without  any 
objection  from  its  directors,  kept  those  accounts  and  rendered 
statements  thereof,  showing  a  transfer  from  the  former  h.mk. 
and  its  depositors  were  thereby  induced  to  Itelieve  and  act  upon 
the  belief  that  their  deposits  and  the  accounts  thereof  had  bfeen 
properly  transferred  to  and  assumed  by  the  banking  company, 
it  is  bound  by  the  action  of  its  cashier,  and  is  estopped  from 
questioning  ita  liability  upon  such  accounts.  (Id.) 

12.  New  Thial — Surfbise — Rktubal  or  Cashier  to  Xtenrr.— The 

refusal  of  the  cashier  to  testify  for  the  banking  company,  when 
called  as  its  witness,  to  prove  that  the  plaintiff's  testator  did 
not  make  the  deposit  in  the  banking  company  for  which  he  was 
credited,  on  the  ground  that  such  testimony  niifrht  possible  tend 
to  criminate  the  witness,  and  that  defendants  were  surprised 
by  such  refusal,  is  not  ground  for  a  new  trial,  where  there  was 
no  endeavor  to  compel  an  answer,  and  where  it  fully  appeared 
at  the  trial  that  the  deposit  was  made  in  a  former  bank,  to  tlie 
business  of  which  the  banking  company  succeeded,  and  by  ita 
acts  became  responsible  for  each  dqN)sit.  (Id.) 

iiENBVOLBNT  ASS(X)IATION& 

1.  Obdkb  or  DB1IXD8— SVmnDBED  Obabisb  or  Subordinati  Qaovm — 
Action  bt  Gbaud  Qbove  Agaiiyst  TteASURER — Parties. — In  an 
action  by  an  incorporated  grand  grove  of  the  United  Ancient 
Order  of  Druids  to  compel  the  treasurer  of  a  subordinate  unin- 
corporated grove  which  it  is  alleged  had  been  declared  dissolved, 
and  ita  charter  and  all  of  its  property  forfeited  to  the  grand 
grove,  the  alleged  defunct  grove  is  not  a  proper  party  defend- 
ant; but  the  individuals  named  as  defendants  should  be  regarded 
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BENEVOLENT  ASSOCIATIONS  (Ck>iktmiied). 

as  the  odIj  d«f«iiduiti.  (Onad  Gim  of  United  Andent  Order 
of  Druids  of  Oalifomift  t.  Qoribftldi  Orofo  No.  71,  116.) 

2.  Unincorporated  Benefit  SocirrT — Rights  of  Members — Expul- 
sion— Charge  and  Notice  of  Heabino. — An  unincorporated  asso- 
ciation organized  for  mutual  benefit  is  a  mere  aggregate  of  indi- 
viduals, called  for  convenience,  like  partnerships,  by  a  common 
name.  Its  members  own  its  propertj,  and  it  has  no  ri^t  of 
ezpalsi<m  except  that  Iwsed  upon  tlw  agreement  of  the  members 
enibodied  in  its  ehnrter,  eonotitntioo,  and  by-lavs.  No  member 
ean  be  depriyed  of  hb  share  in  the  property  by  expulsion  with- 
out a  speeifie  charge  of  the  Tiolation  of  particular  rules  of  the 
assodation  creating  the  offense  charged,  and  prescribing  expul- 
sion as  a  penalty,  and  without  notice  and  hearing  of  sneh  diarge. 
(Id.) 

3.  Forfeiture  of  Charter — Principles  Ikyolvid — ^Mode  of  Notice 
OF  Charge  and  Hearing. — The  same  principles  which  are  applica- 
ble to  the  expulsion  of  a  member  are  applicable  to  the  expul- 
sion of  the  subordinate  association  and  its  members,  and  the 
forfeiture  of  its  charter  and  property  by  a  superior  association. 
If  there  is  no  provision  in  tiin  diaiier  constitution  or  by-laws 
of  the  association  prescribing  Ticarious  service  of  notice  of  the 
charge  and  hearing  thereof  upon  its  officers  or  designated  agents, 
jurisdiction  to  forfeit  the  diarter  can  only  be  acquired  by  per- 
sonal ssnries  Off  sndi  noties  upon  tho  membcars  of  the  subordinate 
assodatioa.  (U.) 

4.  Citation  to  Former  Officers — Stipulation  fob  Hearing — Jrn- 
isdiction — De  Facto  Successors — ^Due  Process  of  Law. — The 
service  of  a  citation  to  the  accused  subordinate  grove  upon  its 
former  officers,  whose  term  had  expired  eight  months  previously, 
and  who  did  no  other  act  after  abdicating  their  offices  than  to 
acknowledge  service  of  audi  citation  and  stipulate  for  a  hear- 
ing of  the  charge,  after  thdr  places  had  been  filled  by  the  dec- 
tion  of  other  officers,  who  were  acting  as  sudi,  could  not  con- 
fer jurisdiction  upon  the  grand  grom  to  fbrfdt  the  diarter,  irre- 
spective of  the  validity  of  the  election.  Such  forfdture  would 
be  without  doe  prooeas  of  law  as  to  the  members  claiming  to 
be  the  grove,  who  were  represented  by  de  facto  officers  of  thdr 
dioice,  to  whom  no  notice  of  hearing  waa  given.  (Id.) 

6.  Representation  Before  Trial  Committee — Finding — Jurisdic 
tion  not  Shown. — A  finding  that  a  person  named  appeared  oe- 
fore  the  trial  committee  of  the  grand  grove  on  the  part  of  the 
defendants,  comprising  only  two  of  the  members  of  the  subordi- 
nate grove,  under  authority  given  alone  by  the  treasurer  de- 
fendant, whose  authority  to  bind  the  members  of  the  subordi- 
nate grove  does  not  appear,  doee  not  show  jurisdiction  in  the  grand 
grove  to  forldt  tiie  dmrter  of  the  subordinate  grove.  (Id.) 
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BLXEVOLENT  ASSOCIATIONS  (Continued). 

6.  Request  for  New  Committek — Mistake  of  Name  in  Eecorh — 
Correction. — Where  it  is  not  denied  that  there  is  a  mistake  in 
the  record  in  substituting  the  name  of  the  treasurer  defendant 
for  that  of  an  attorney  of  the  defunct  association,  who  appeared 
in  the  grand  grove  and  urged  the  appointment  of  a  new  oom- 
mittee,  the  appellate  court  will  not  rest  its  deciaion  upon  the 
false  statement  in  the  record  whi<^  mln^t  be  oomoted  190s  ad- 
miaflion  of  the  resptrndent,  or  upon  order  of  ilio  court  Mov,  or 
upon  motion  in  tlutt  court.  (Id.) 

7.  Jurisdiction  or  Gbulnd  Grove  Over  Subject  Matter — Insuffi- 
cient Charges. — ^Tiere  the  charges  in  the  written  accusation 
of  the  grand  grove  against  tlic  subonliiiatL'  j^rove  con:*i.ste.I: 
1.  Of  a  mere  general  charge  that  the  ofTending  grove  had  vio- 
lated its  charter,  and  had  refused  to  obey  the  directions  and 
laws  of  the  grand  grove;  and  2.  Of  charges  of  speeiilo  acta  not 
appearing  in  the  aocnaatliMi  to  be  vioUtiona  of  anj  of  tbe  ape- 
dfic  proYiaiona  of  the  eliarter,  oonatitutioii,  or  l^-litw8»  or  to  be 
aeta  of  the  aubordlnate  grovo  aa  diatinguiabed  from  aela  of  ita 
nambera .  no  juriadietion  ia  ahown  over  the  aubject  matter  of 
anj  offeoae  which  oould  juatify  a  forfeiture  of  the  charter.  <Id.) 

8.  Forfeiture  Without  Dux  Pbocess  of  Law. — forfeiture  of  the 
charter  and  property  of  thi;  .subordinate  ;,^rove  by  the  grainJ 
grove,  without  suflBcient  specifu  utioii  of  charges  to  show  juris- 
diction over  the  subject  matter,  and  without  sufficient  notice 
of  hearing  to  bind  the  members  of  the  subordinate  grOTC,  ia  in 
violation  of  the  constitutional  provision  that  no  one  shall  be  de- 
prived of  property  witbost  due  prooaaa  of  law.  (Id.) 

BIGAMY.   See  Criminal  Law, 

BONDS.    See  Appeal,  13-16;  Elections;  Injunction;  Mechanics'  Liens; 
Street  Assessment,  11,  12;  Sureties. 

BOUia)ARIES. 

1.  OOUIITT  BOPWDABT— -Rim    CHANOE    OF   OOUBSB    AT    BKND. — An 

artificial  change  in  the  eourse  of  a  river,  which  is  the  estab- 
lialied  boundary  between  two  counties,  made  at  the  neck  of  a 
peninsula  created  by  a  bend  in  the  stream,  whereby  a  new  chan- 
nel of  the  river  is  caused,  and  the  former  channel  is  ordinarily 
left  without  a  current,  cannot  operate  to  change  the  legal  boun- 
dary between  the  counties.    (Waters  v.  Pool,  130.) 

2.  liMAL  Obamob  or  Bouxmasr-^CHAHOBD  Looaflnnr  or  Lamiy— SuK 
■eqoent  aeta  of  the  lagidatiiFe  ezprenly  i^ealiog  tin  former  acU 
eatablidiiqg  the  boundary,  and  indicating  aa  latest  to  define  the 
boundary  anew,  and  vo  SialM  tiie  changed  course  of  the  river  the 
boundary  between  the  iwo  countiea,  have  the  legal  effect  to 
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BOUNDARIES  (Continued). 

change  the  location  of  the  land  lying  between  the  old  and  new 
new  chnnnels  of  the  river  from  one  county  to  tilt  othar.  (Id.) 


BROKBRR 

1.  Bionai's  OoKumuoir— fiiu  bt  Owm— YAzmnr  or  OdimuoT— 
CoNXiNUANGB  OT  ExPLOTiCBNT. — eoBtnefc  betwMn  fh«  owner 
of  real  estate  and  a  firm  of  liroken,  making  them  exdusiTe  agents 
to  sell,  and  agreeing  to  pay  tliem  a  speeiiled  oommissioa  upon 
any  sale  made  by  them,  or  by  anyone  else,  induding  the  owner^ 
during  the  eyJstenee  of  the  contract,  which  was  to  continue  for 
thirty  days  and  until  withdrawn  by  the  owner  in  writing,  ia 
▼alid  and  binding  upon  the  owner  according  to  its  terms.  In 
the  event  of  a  sale  by  the  owner  after  the  thirty-day  poriod. 
the  employment  not  having  been  previously  withdrawn  in  writinj^, 
he  is  liable  for  the  agreed  oommiMi<m.    (Kimmell  v.  Skellj,  555.) 


2.  Construction  of  Contract — Sale  not  a  Withdrawal  in  Writ- 
ing.— The  contract  cannot  be  construed  to  allow  tliat  a  sale  and 
deed  by  the  owners  should  constitute  a  withdrawal  in  writing  pur- 
suant to  the  terms  of  the  contract,  so  as  to  defeat  the  broker's 
commission,  which  was  expressly  to  be  paid  in  the  event  of  such 
sale  before  the  withdrawal;  aud  tha  sale  oould  not  oonstitute  a 
withdrawal  before  the  sale  waa  mads.  (Id.) 


3.  Considkbation — Services  of  Broexbs — Fikdiiig  of  Pubohaseb. — 
The  consideration  for  the  contract  of  the  owner  to  pay  a  com- 
mission upon  their  own  sale  during  the  existence  of  the  eon- 
tract  eon^sted  of  the  agreed  senrieea  ol  tho  brokers  in  attempt- 
ing to  find  a  purehaser.  If  ihey  perfonned  such  servioes,  the 
faot  that  no  purdiaser  was  found  by  them  cannot  defeat  the 
contract*  which  was  moffo  than  an  ordinary  broker's  contract. 
The  parties  were  at  liberty  to  make  the  compensation  of  the 
broker  depend  upon  any  lawful  condition  agreed  to  in  the  con- 
tract; and  the  only  question  la  BUeh  case  Is  as  to  what  the  eon- 
tract  proYides.  (Id*) 

4.  Fbaud  or  Mistake — Neglect  of  Owkeb  to  Read  Contract^ 
Bbliahcb  Upon  Statements  of  Brokers. — ^The  neglect  of  the 
owner,  who  had  the  ability  to  read  the  contract  and  who  was 
furnished  with  a  copy  thereof,  to  read  it  in  its  entirety  before 
sirpiing  Jt,  and  her  reliance  upon  the  statements  of  the  brokers 
as  to  its  contents,  is  only  proof  of  neglifrence  upon  her  part,  and 
cannot  entitle  her  to  set  aside  the  contract  on  the  ground  of 
fraud  or  mistake.  There  was  no  special  relation  of  trust  or  con- 
fidence between  the  owner  and  the  hrokien;  and  the  waa  not 
entitled  to  rely  upon  their  statements  aa  to  the  contents  of  the 
contract  (Id.) 
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BROKERS  (Continued). 

6.  Inadmissible  Evidence — AonoN  for  Broker's  Commissions — 
Oral  Modification  of  Contract — Sale  of  Notes — Material  Er- 
ror.— In  an  action  to  recover  broker's  commissions  upon  the  sale 
of  real  estate  payable  under  the  terms  of  the  %vritten  contract 
when  the  purchase  money  was  paid,  where  tlic  plaintiff  alleged 
an  oral  modification  of  the  contract  that  the  commissions  would 
be  paid  when  he  obtained  a  purchaser  for  the  notes,  and  that 
he  bad  obtained  auoh  purdiaser,  evidfliifli  for  fhe  defendant  to  profe 
the  amount  received  from  the  sate  of  the  notes  is  erroneous  in 
any  phase  of  the  case.  The  admission  of  sudi  evidenee,  aflor  ob* 
jeetioo,  shows  that  the  court  deemed  it  material,  and  an  order 
granting  a  new  trial  for  the  error  will  bo  alBimed  upon  appsaL 
(MarsteUer  ▼.  Leavttt,  149.) 

6.  Maturity  of  Commissions — Sale  of  Notes — ^Discount — Evidenck 
NOT  Harmless. — ^If  it  be  conceded  that,  as  matter  of  law,  the 
sale  of  the  -notes  by  the  defendant,  ipso  fcuyto,  rendered  the  daim 
of  plaintiff  for  eommissions  due,  and  that  the  facts  statsd  in 
the  complaint  would  support  a  recovery  upon  that  theory,  the 
right  of  reeovery  cannot  bo  denied  merely  boeanse  defendant  mi^ 
have  sold  the  notes  at  a  discount;  and  the  admission  against 
plaintiff's  objeetioii  of  inadmissible  evidence  of  the'  amount  re- 
ceived  at  the  sate  of  tfaa  notes  cannot  be  said  to  ba  harmlssi  (U.) 

BURGLABY.  Sea  Criminal  Law,  lO-ie. 

CHATTEL  MORTGAOE.  See  Mortgage  Sl-Si. 

CLAIM  AND  DELIVERY. 

1.  Findings — Aggregate  Value  or  Property. — In  an  action  of 
claim  and  delivery,  where  the  complaint  alleged  only  the  aggre- 
gate value  of  all  the  articles  of  property  claimed,  and  they  were 
returned  to  the  defendant,  in  whose  favor  judgment  was  rendered, 
it  was  not  necessary  for  the  court  to  find  the  value  of  each  arti- 
cle of  the  property  claimed,  but  a  finding  of  their  aggr^^te  value 
was  sufficient    (Black  v.  Hilliker,  190.) 

2.  OwOTEBSHip  OP  Detendant — CowFUCTmo  EviDEwcB— Choice  or 
Articles  by  Plaintiff. — A  finding  that  the  defendant  was  the 
owner  and  entitled  to  possession  of  the  property  claimed  and 
demanded  by  the  plaintifT.  made  upon  conflicting  evidence,  cannot 
be  reviewed  upon  appeal;  and  in  view  of  such  finding,  the  plain- 
tifT lias  no  right  to  choose  to  retain  any  part  of  the  articles  re- 
plevied and  to  pay  to  defendant  the  value  thereof.  (Id.) 

8.  BnoovBT  n  DsnEHDanT— Bannur  ov  Faomrrr-^aiCAan.— 
Where  the  property  claimed  waa  not  delivered  to  the  plaintiff, 
but  returned  to  the  def endant»  and  there  ia  no  proof  that  the 
defendant  expended  any  time  or  mon^  in  the  pnianii  of  tiie 
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property,  the  defendant  recovering  judgment  is  not  entitled  to 
recover  any  damages  either  fbr  the  taking  and  withholding  of 
the  property  uukr  teetion  697  <rf  the  Cod«  of  CMl  FnotAan, 
nor  lor  tho  oonvenion  thenof  under  section  3836  of  tlie  Civil 
Code.  Both  of  thooe  tectioni  are  inApplioable  in  sucli  caee.  (Id.) 

• 

4.  Counsel  Fees  fob  Defense  of  Action. — The  defendant  is  not  en- 
titled to  recover  as  damages  the  services  rendered  by  counsel  to 
appear  for  and  represent  the  defendant  generally  in  defending 
the  action.  (Id.) 

5.  ALiBBirAira  JiTDOHENT— Tkmnn  or  Fbofibtt— Ezicctioxi  m 
Valu*— Denial  of  Motion  fob  Recall — Appeal — Relief  in 
Equity. — Where  the  defendant  in  an  action  of  claim  and  delivery 
recovered  judgment  for  the  return  of  the  property  or  its  value, 
and  the  plaintifT  tendered  the  property  and  costs  in  satisfaction 
of  the  judgment,  which  was  refused,  and  the  defendant  issued 
execution  for  its  value,  which  the  court  refused  to  recall  on 
plaintiff's  motion,  the  plaintiff  who  has  appealed  from  the  order 
denying  such  motion  may  maintain  an  action  in  equity  to  en- 
join further  proceedings  under  the  judgment,  pending  the  de- 
termination of  the  appeal.    (Eppinger  v.  Scott,  275.) 

6.  Effect  of  Denial  of  Motion-^Authobiti  of  Equitt. — The  de- 
nial of  the  motion  to  recall  the  execution  in  the  action  of  claim 
and  delivery  givea  to  the  court  of  equity  the  same  authority  to 
interfere  as  if  the  oout  in  that  notion  was  powerless  to  render 
aid.  (Id.) 

See  Pleading,  1-6. 

CLERK  OF  COURT. 

1.  CoBT  Bmr— Time  m  Vnm  Dpjvkbt  or  FnmiHos  and  Judo* 

KENT  TO  Clerk — Nonfiling — Nonpayment  of  Caixndab  Fbb.— A 
cost  bill  filed  and  served  within  five  day«  after  delivery  of  the 

deci'^ion  and  judgment  to  the  clerk  cannot  be  stricken  out  be- 
cause the  clerk  failed  to  indorse  any  filing  upon  the  derision 
and  judgment  until  after  the  filin?  of  the  cost  bill,  upon  the 
alleged  ground  that  the  calendar  fee  had  not  been  paid.  (Beck 
V.  Pasadena  Lake  etc.  Co.,  50.) 

2.  KORFATIIINT  OF  FOBKKB  Itl— DOTT  OF  CUX  A0  TO  NsW  SBT- 
ICK— The  clerk  cannot,  because  of  the  nopayment  of  a  former 
fee  which  he  had  neglected  to  demand  in  advance,  properly 
refuse  to  perform  a  new  service  which  it  is  his  duty  to  perform. 
It  was  the  duty  of  the  clerk  to  file  the  findings  and  judgment 
when  they  were  delivered  to  him  to  be  filed,  without  r^ard  to 
the  unpaid  calendar  fee.  (Id.) 

S.  VwoMOt  or  OsMMOtB  Durr— RioHTS  or  Pabtt  rot  AxMsnBD.— At 
n  general  mte,  •  party  it  not  to  snUor  the  forfeiture  ol  a  r|gkt 
beeanse  the  cleric  has  neglected  to  perform  his  duty.  (U.) 
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COMMISSIONa  See  Broker. 

COMMON  CARRISB8.  See  Ballroade;  Telegraph  Companlee. 

COMPROMISE. 

1.  Compromise  of  Previous  Surr — Spkcific  Performance — Most 
GAGE  of  Real  Estate — Titt-e — Beneficial  Interests  of  Third 
Parties. — In  an  action  to  enforce  the  spooifio  fx^rfornuince  of  a  com 
promise  of  a  picviuus  Buit  brought  by  the  same  plaint iff^i  against 
the  bunie  and  other  parties  defendant  to  enforce  a  tru>t  against 
one  who  is  defendant  in  both  actions,  in  favor  of  an  orphan  asvlutu 
as  an  alleged  corporation — by  which  compromise  it  was  stipulated 
that  the  eorporation  had  no  eziBtence,  and  that  all  toe  real  eittte 
in  controversy  belonged  to  nxeh  defendant,  as  legal  owner,  and  that 
a  spedfled  piece  thereof  ehould  he  mortgaged  and  epediled  emiM 
be  paid  to  the  plaintilTa — a  decree  requiring  her  to  mortgage  the 
entire  intereet  in  that  property  is  proper.  Any  heoeileia]  ^teretts 
eaeerted  by  her  to  he  in  codefendants  in  the  previous  suit,  not 
made  parties  to  the  present  action,  hy  reason  of  an  alleged  trust 
declared  in  the  nrticles  of  inoOIporatiOU  in  favor  of  a  society  of 
which  sueh  codefendants  were  members,  are  not  to  be  considered  in 
enforcing  such  compromise.    (Wall  t.  Mines,  27.) 

2.  INIBBBSTS  nr  UmROOBFOBARD  SooBTT  MOT  lawfLvm— The  hi- 
terests  of  third  persons  as  menibers  of  an  unincorporated  sodetj 
which  i»  not  made  a  party  to  either  action,  no  issue  respecting 
which  was  presented  or  drawn  in  question  apart  from  the  U^gsl 
corporation  are  not  involTed,  and  cannot  he  oonsideted.  (U.) 

3.  Rights  of  Codefendants  not  Made  Parties — Finding — Review 
Urox  Appeal. — Codefendants  in  the  fornu-r  tsuit  not  made  parties 
to  the  present  action  cannot  be  bound  by  tlie  judtrnient  therein;  and 
the  appellants  cannot  be  heard  to  complain  of  any  finding  made  by 
the  court  a<;ainst  the  existence  of  any  interests  of  such  codefend- 
ants in  the  property  involved  in  this  action,  no  proof  of  which  was 
given  on  the  trial.  (Id.) 

4.  Ineffeotitb  Dbid  to  TtjjoaIi  GouK»aTi05 — Grantee  not  ih  Esse 
— Want  of  Delivery  and  AOOBPTance. — deed  made  fay  the  de 
fendant  to  the  alleged  incorporated  orphan  asylum,  prior  to  the 

compromise,  for  the  purpose  of  defeating  it,  is  inefTective  and  void 
for  want  of  a  grantee  in  esse  to  take  under  it;  and  there  can  be 
no  delivery  of  such  deed  to  the  illegal  corporation  or  any  offior 
thereof,  nor  any  acceptance  thereof,  express  or  implied,  and  no  .it- 
ceptance  can  be  presumed  from  the  beneficial  character  of  the 
grant.  (Id.) 

5.  MiifOB  Pabths  10  OoMraoMiBB-— BDunirrATioK  bt  Ouabouk  ao 
LiTKM— RATEFicATioir  Aftb  MiJ<»iTr.— Hw  fact  that  some  of 
the  partiee  to  the  compromise  were  minors  eeanot  invalidate  it, 
where  they  had  no  general  guardian,  and  were  represented  in  the 
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COMPROMIbB  (Continued). 

compromise  by  their  guardian  ad  litem  duly  appointed,  who  aa- 
sisted  in  negotiating  the  compromise,  and  wliere  his  acta  were 
solemnly  and  expressly  ratified  by  them  after  becoming  of  age,  in 
open  court  and  by  deeds  made  in  pursuance  of  the  compromise,  and 
by  participating  in  efforU  to  oiforoe  it.  (Id.) 

6.  CoNSISiBBATION  OF  COMPROMISB  A8  TO  APPELLANT — ADEQUACY  AHD 

Fairness — Finding  as  to  Persons  not  Parties. — Where  the  con- 
sideration for  the  compromise  as  to  the  appellant  against  whom 
it  was  enforced  is  manifestly  adequate,  fair,  and  reasonable,  and 
the  result  of  the  litigation  is  to  leave  all  of  the  title  to  the  prop- 
erty involved  in  the  former  litigation  in  such  appellant,  it  caimot 
be  complained  upon  the  appeal  that  codefendants  in  the  former 
suit,  as  to  whom  the  consideration  for  the  compromise  is  also 
found  to  be  fair  and  adequate,  are  not  made  parties  to  the  present 
aeUoo,  Mid  are  not  boand  by  the  deeree,  and  do  not  iban  in  ib« 
wiilta  of  this  action.  (Id.) 
See  AttonMjt  at  Law,  6^  7. 

COMSnTUnONAL  LAW. 

1.  Pkoposed  Constitutional  Amendment — Change  in  Judicial  Sts- 
TEM— Duty  of  Secretary  or  State — Injunction. — It  was  the  of- 
ficial duty  of  the  secretary  of  state  at  least  twenty-five  days  prior 
to  the  last  general  eleetion,  to  certify  to  the  several  county  darks 
of  the  state  the  proposed  constitutional  amendment  No.  22  to  ar- 
ticle VI  of  the  oonstitution,  relating  to  a  change  in  the  Judicial 
system,  recommended  at  the  last  regular  session  of  the  legislature 
on  March  18,  1899;  and  he  cannot  be  enjoined  from  such  certifica- 
tion at  suit  of  the  people.  [Temple,  J.,  an(l  Harrison,  J.,  dissent- 
ing.]   (People  ez  rel.  Attorney  General     Curry,  82.) 

2.  Amendment  Proposed  at  Sfhul  BbbbioiIw — ^Amendment  No.  1  to 
the  constitution,  relating  to  a  diange  in  the  judicial  system,  pro- 
posed at  the  speeial  session  of  the  legislature  on  Februaiy  10,  1900, 
was  not  effectire,  not  haying  been  included  in  the  proclamation 
conTening  the  legielatnre  in  that  session,  and  that  proposed  amend- 
ment could  not  supersede  the  preriow  amendment  No.  22,  proposed 
at  the  regular  session  of  the  legislature  in  1899.  (Id.) 

3.  Limitation  of  Power  at  Special  Session. — The  legislature  has  no 
power  to  legislate  on  any  subjects  at  a  special  sesion  other  than 
those  specified  in  the  proclamation  conrening  it  in  extraordinary 
session.  Although  the  proposing  of  a  constitutional  amendment  is 
not  ordinarily  legislation,  yet  it  is  the  exercise  of  a  legislatiTe  func- 
tion, and  cannot  be  lawfully  done  at  a  speeial  session,  if  not  sped- 
fied  in  the  gotmor's  proclamation  conrening  the  legislature.  (Id.) 
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CONSTITUTIONAL  LAW  (ContiniMd). 

4.  L4W  IQB  SuBHiasioir  ov  OotwaamumAL  Axnanan— Bbsal 
or  Act  or  1883— OwcowBTiTUTMorAi*  Ba-DfAoniSHT— TtaEU.— Ib 
tlie  aefc  of  1889  r«pMluig  the  ftei  of  1888  to  provido  for  Hm  fubmis- 
aion  of  proposed  amendmenU  to  the  constitution  to  e  vote  of  the 
people,  the  section  purporting  to  re-enact  the  first  section  el  the 
act  of  1883  is  unconstitutional,  ss  not  bei^g  carpifissed  in  the  title 
of  the  repeelinf  set  (Id.) 

6.  GomiBUonoN  or  Pouxioal  Cods— Time  fob  SuBiosnoN  of  Pbo- 

FOSED  Amendment. — The  amendments  of  1899  to  sections  1195  and 
1197  of  the  Political  Code,  providing  for  the  certification  of  a 
proposed  amendment  of  the  constitution  by  the  secretary  of  state 
to  the  clerk  of  each  county  in  the  state  "not  less  than  twenty-five 
days  before  election,"  and  providing  for  the  printing  of  the  ques- 
tion of  adopting  or  rejecting  tlie  amendment  upon  the  ballots,  are 
to  be  construed  as  providing  for  the  submission  of  the  proposed 
amendment  at  the  next  general  election  after  the  propoeal  of  the 
amendment.   [Temple,  J.,  and  Harrison,  J.,  dtMsnting.]  (Id.) 

8.  Reasonable  Interpretation  of  Statutes — Presumption. — The 
interpretation  of  statutes  must  be  reasonable,  and  lean  strongly 
to  avoid  absurd  consequences  and  even  great  inconvenience;  and 
it  is  to  be  presumed  that  the  legislatnre  iaftSBdsd  to  impart  to  its 
enactments  such  a  jneantng  as  would  render  them  operativo  and  ef* 
fective.  (Id.) 

See  Banks,  8;  QomUing  CoiitnMt,  2,  X  9,  10,  S8;  Irrigstiea 
Distrieti  8;  8$  Municipal  OmpmUom,  U  Btnt/L  AasMnunt, 
Ul. 

CONTEMPT. 

1.  Bias  akd  PRBJUBiGi  €V  «hnMB— Monow  IQB  OsAiraB  or  JmNfc-- 
Since  the  amoidnMnt  of  1887  to  taction  170  of  the  Code  of  (MfH 
Proosdar%  making  the  Mm  nnd  pm|ndice  of  the  |«dge  a  gfoud 
of  objection  to  his  competent  to  tiy  a  cshm^  a  parlj  making  sveh 
an  objection  may  file  allldatiis  in  support  of  his  motioB  for  a 
diange  of  trial  judges  without  being  guiltj  of  a  oontempt»  unless 
he  purposely  includes  matters  wholly  irrelerant  and  immaterial, 
and  which  are  justly  offensive  to  the  judge  who  must  pam  upon 
the  motion.   (Works  T.  Superior  Court,  80^) 

8.  HbBTiLifT  ov  JuDQi  TO  AvfOBHiT^— Siaos  tho  passago  of  mA 
amendment,  an  attormj  at  law  who  appears  for  a  party  objeetiag 
to  a  trial  judge  on  the  ground  of  his  alleged  bias  and  prejudice  i^ 
not  guilty  of  contempt  in  causing  to  be  inserted  in  the  moving  affi- 
davite  the  fact  that  he,  as  the  attorney  for  the  moving  party  in 
another  case,  had  filed  a  brief  in  the  supreme  court,  which  the 
trial  judge  had  regarded  as  a  reflection  upon  himself,  and  that 
the  judge  had  since  refused  to  speak  to  the  attorney.    Such  facU 


Digitized  by  Google 


GOKTBACT.  705 

CX)NT£MFT  (ConUiiiMd). 

though  by  no  meaas  oonchuiT^  It  relermiit  and  Batoriai  on  the 

question  of  bias  and  prtjudictb  (H,) 
See  Crimiiial  Law,  27* 

CONJ'JUCT. 

1.  Acnon  worn  flHvwm  flinmiiing  OoHTBAor  vob  w^tj  or  Laud— 
RiruaAX.  of  InsTBUcnoN  Coyebxd  bt  Chabgi — ^Dispute  as  to  Sebv- 
ICES. — In  an  action  for  services  rendered  by  the  plaintiff  to  the  de- 
fendant in  securing  for  defendant  a  contract  for  the  sale  of  land, 

Ihe  refusal  of  an  instruction  requested  by  the  defendant  that  if 
the  solicitations  of  the  defendant  had  in  BO  way  influenced  the  M- 
curing  of  the  contract,  and  that  if  the  party  making  the  contract 
had  prior  to  such  solicitations  phiced  the  property  for  sale  with  llic 
defendant,  or  had  determined  to  do  so,  the  jury  should  find  for 
the  defendant,  is  not  ground  for  reversal,  where  tlio  hui-UMirr  used 
in  the  instructions  given  and  not  objected  to  was  broad  enough 
to  cover  the  disputed  point  whether  the  plaintiff  was  instrumental 
in  bringing  the  sale  of  the  property  to  the  defendant,  and  plainly 
presented  that  qnsatloB  to  the  jury.    (Sutro  v.  Easton,  Eldridge 

ft  cjo.,  m,) 

2.  Doubt  as  to  Terms  or  Contract — Verdict  to  Appellant's  Ad- 
vantage.— When  the  evidence  showed  that  plaintiff  had  had  dif- 
ferent contracts  with  the  defendant  as  to  the  securing  of  con- 
tracts of  sale,  one  for  one- third  of  defendant's  commissions,  and 
one  for  one-half  thereof,  and  there  was  doubt  as  to  which  contract 
was  applicable  to  the  case,  the  appellant  cannot  urge  error  in  a  ver- 
dict to  his  advantage  for  one-third  of  the  commission,  Instead  of 
one-half  thereof  as  daimed  by  the  plaintiff.  (Id.) 

3.  Contract  to  Pat  J udgment — ^AssiGNMXirT  or  GoimAOT  AHD  Jifdo- 

MENT — ACTTON  BY  ASSIGNEE — STATUTE  OF  LIMITATIONS. — An  ac- 
tion by  the  assignee  of  a  written  contract  by  which  the  defendant 
agreed,  in  consideration  of  the  transfer  of  a  mine  to  him  by  plain- 
tiff's assignor,  to  pay  a  judgment  against  such  assignor  in  favor 
of  a  third  person,  who  also  assigncni  the  judgment  to  the  plaintiff, 
does  not  rest  upon  the  judgment,  but  upon  the  written  contract, 
and  is  not  barred  by  the  lapse  of  five  years  from  the  entry  of  the 
judgment,  if  ooomMBSSd  within  four  years  from  the  date  of  the 
eontraet    (Hawk  t.  Barton,  8M.) 

4.  Contract  not  One  of  Indemnity — Original  Promise. — The  con- 
tract to  pay  the  judgment  in  consideration  of  the  transfer  of  the 
mine  is  not  one  of  indemnity,  but  is  an  original  promise  upon  which 
an  action  may  be  brought  by  the  owner  both  of  the  contract  and 
judgment  without  having  first,  or  at  all,  to  look  to  the  judgment 
debtor.  (Id.) 

6.  Action  Upon  Contract — Demi: brer  as  to  Limitation  of  Judq- 
1CENT — Question  not  Pbesentxo. — ^In  an  action  upon  the  written 
CXXX.  Cal.— 45 
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oontnct,  to  p9.y  tbe  Jiidgiii0Bt»  a  demurrer  improperly  pleedSng  the 
UmttatioB  of  ftre  yeuv  Applicable  to  an  action  upon  a  judgnoit 
does  not  prmat  tlM  question  whether  the  defendant  can,  bj 
proper  plea,  urge  against  his  liability  on  the  contract  th&t  the 
judgment  waa  barred  before  it  was  assigned  to  the  plaintiff.  (Id.) 

6.  Goods  Solo— Tbic  or  Cbdit— Evidencb. — ^Where  goods  sre  sold 
on  eredit»  an  action  eannot  be  maintained  for  the  purdiase  prist 
untU  after  the  ezpiratioB  of  tha  term  of  the  eredit.  In  this  esse 
the  evidenoe  shows  a  sale  on  credit  and  that  the  action,  as  to  s 
pert  of  the  purchase  pries*  was  commenoed  before  the  term  of  the 
credit  had  expired.    (Raoor     Merani,  616.) 

7.  PEBroBMAifOB — LnoTATTON  OF  TiME — Damaqes. — ooDtracting 
party  is  not  excused,  either  at  law  or  in  equity,  from  perfomii^ 
his  contract  within  the  time  agreed  upon.  The  other  party  may 
always  recover  any  damages  sulTered  in  consequence  of  the  failure 
to  perform  the  contract  within  the  time  limited.  (American 
Founders'  Co.     Packer,  459.) 

8.  ConnaoT  to  Build  Pumfikq  Plant — Action  at  Law— Bno- 
moim  FrasnM^In  an  aelioii  at  law  to  rseovsr  the  price  sfcips- 
lated  in  a  contraet  to  build  a  pumping  plant  alleged  to  haTe  hm 
fully  performed  by  the  contractor,  a  ilnaing  that  the  time  fixed  in 
the  contract  for  its  completion  was  not  of  the  ssssnec  of  tin  eoe- 
tTMt  is  etioaeeus  and  has  no  force.  (U.) 

9.  Faildib  10  CoMPLxn  Oomnaos  as  Agreed — Right  or  Rescissioi 
Dddidbiit  Upon  Cibouic8Tance8. — In  certain  contracts  a  fuhue 

to  perform  strictly  according  to  contract,  as  to  time,  does  not 
authorize  the  other  party  to  rescind;  but  time  is  of  importance,  as 
a  general  rule,  in  an  agreement  to  construct  machinery  or  to  render 
services.  Whether  the  defendant  has  the  right  to  rescind  the  con- 
tract depends  upon  whether  the  circumstances  show  a  slifjht  omis- 
sion or  imperfection,  not  of  the  substance  of  the  contract,  which 
might  be  recouped  in  damages,  or  whether  there  was  such  a  ma- 
terial failure  to  complete  the  contract  as,  under  the  chfuunisUnew, 
would  justify  a  resdssion.  (Id.) 

10.  SuBSTAHTiAX.  FaiLm  10  Pebfobm— Right  of  Test  ajto  Bbimior 

RiSOlssiON  Effected. — Where  it  appears  that  there  was  a  sub- 
stantial and  palpable  failure  to  complete  the  contract  sued  upon, 
and  to  turn  over  to  the  defendant  the  pumping  plant  in  a  condition 
to  be  tested  for  thirty  days,  with  a  rij^ht  of  rejection  thereof  by 
the  defendant,  under  the  terms  of  the  contract,  if  it  was  found 
not  fulfilled  (in  which  case  the  contractor  was  to  remove  it  at  his 
own  exponge),  the  service  of  a  notice  of  rescission  of  the  contract 
by  the  defendant,  after  the  ftdlure  to  perform  was  complete,  c^ 
feeted  a  rescissfcw,  wiildi  prsdndss  a  reoomy  of  the  csBtraet  priea 
(Id.) 
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11.  Findings  Against  Evidence — Rescission  Shown. — The  evidence 
reviewed,  and  findings  that  the  contract  was  completed  and  that 
the  pumping  plant  was  turned  over  to  the  defendant  to  be  tested 
under  the  terms  of  the  contract,  and  that  he  failed  to  test  it, 
held  aginst  the  evidence;  and  further  held  tnat  the  court  ought  to 
have  found  from  the  evidence  that  the  rescission  of  the  contract 
waa  full  and  complete.  (Id.) 
8m  Broken}  Oompromue;  OorporationB,  7;  Dunn;  Gambling 
Oontnust;  Iiitenat»  2;  Meehaaica'  Liana;  Placa  of  Trial,  1, 
2;  Speeifle  Performance;  Btatuta  of  Frauda;  Statate  of  Limi- 
tationa,  1;  Suretiea;  Teligraph  Oompaniea}  Tnui,  14;  Ware- 
kooaamaa;  Water  and  Water  Rigate,  S. 

OONVERSIOH. 

1.  Action  fob  Conversion — Findino  of  Ownership. — In  an  action 
for  damages  for  the  conversion  of  grain,  a  finding  that  on  the  first 
day  of  a  certain  montn  the  plaintiffs  were  the  owners  of  and  en- 
titled to  the  possession  of  the  grain,  and  that  "while  the  said  grain 
waa  80  the  property  of  the  plalntiffa"  fhe  ditadaiita,  between  aaid 
date  and  the  firat  day  of  the  nasft  montli  wroogfullj  took  eaid 
grain  and  converted  it  to  their  own  nee^  aollleiently  ahowa  that  at 
the  time  of  the  converaion  the  grain  was  the  property  of  the  plain- 
tiff.   (Newlove  ▼.  Pond,  842.) 

2.  Inux.  Puauimioir — Oohtdtdaitci  or  Ownxeship. — ^It  ii  a  legal 
preaumption  that  the  ownership  specifically  found  on  the  day 
named,  in  the  absence  of  any  finding  to  the  contraiy,  ccotinucd 
np  to  the  time  of  the  eonTanaticB.  (Id.) 

8.  Lease  noic  Aom^lteiaHATioH  or  Aonror— Noms  raoii  Own- 

EB — Unattthobized  Deutert  fat  Qmxn  as  BentaXn«— The  right  and 
obligation  of  tenants  to  deliver  grain  as  rental  to  an  agent  of  the 
plaintiff  from  whom  the  premises  were  leased,  is  terminated  by  a 
notice  from  the  owners  that  tho  nc:ency  had  ceased,  and  that  the 
tenants  were  forbidden  to  deliver  any  prain  ns  rontnl  to  nnrh 
former  agent;  and  upon  a  subsequent  delivery  of  part  thereof  to 
him,  the  tenants  and  the  former  agent  are  liable  to  the  owners 
for  a  conversion  of  the  grain  so  delivered.  (Id.) 

See  Damages,  1,  2;  Estates  of  Deceased  Persons,  10;  Statute 
of  Limitations,  0. 

CORPO&ATIONa 

1.  Aoimir  UroN  JoniT  ann  Sbvbbal  Nora— Bxaounoir  by  Oohmmu- 
now— Q«i  umgHMS  or  SioNATinas— AiwisaioivB  of  Airswin— 
Dbhxal  or  EzBOunox.— In  an  action  upon  a  Joint  and  sereral 
note,  signed  by  a  person  designated  aa  president  of  a  corporation 
defendant,  and  bj  tlie  same  person  desisted  ^'perscnaHy,"  whers 
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the  note  was  set  out  in  the  complaint  and  the  dtHhwj  of  it  wia 
not  denied,  and  there  was  no  denial  of  the  signatures  of  the  per- 
son so  designated  in  the  note,  a  mere  denial  of  the  execution  of  the 

note  by  the  corporation  amounts  only  to  a  denial  of  its  subscrip- 
tion of  the  instrument,  which  was  not  alleged,  and  the  answer  mu< 
be  construed  ag  admitting  the  genuineness  of  the  actual  signatures 
to  the  note.    (MoCormick  v.  Stockton  etc.  R.  R.  Co.,  100.) 

2.  Bvnmoi— FAII.UBB  lo  Objbot  to  Non— Omcui.  Bilatiov  Ad- 
MinB>— SuppoBT  or  FmiiXHO.— The  pladng  of  tlie  aoto  in  evi- 
dence without  (Ajeetion,  and  with  the  admiafeion  made  hy  the  de> 
fendanta  that  the  person  who  signed  the  note  was  the  president  of 

the  corporation,  was  in  effect  and  admission  of  the  genuineness  of 
signatures  of  such  person ;  and  it  was  not  necessary  that  the  plain- 
tiff should  prove  such  signatures  in  order  to  support  a  finding 
that  such  person  "mad^  executed,  and  delivered"  the  note  to 
plaintiff.  (Id.) 

8.  AXTTHORITT  OV  PlBSIDBllT— BnOLUTIOir  OT  BOAA^A  ISSOhltiOB 

of  the  board  <tf  directors  of  the  corporation  defendant  oonforiiif 
on  the  president,  as  "the  agent  and  chief  executive  of  the  board.'' 
the  power  "to  incur  indebtedness,  to  negotiate  loans,  to  enter  into 
contracts  and  agreements,  ....  and  otherwise  to  act  as  agent 

of  the  corporation,"  is  within  the  powers  of  the  board,  and  confers 
upon  the  president  the  power  to  execute  a  note  of  the  corporation. 
(Id.) 

4.  Er-LAW — SiONATUBK  OF  Secretabt. — A  by-law  of  the  oorporatioe 
providing  that  the  notes  or  obligations  "signed  officially  by  the 
president  and  secretary  shall  be  binding  on  the  corporation"  does 
not  necessitate  the  signature  of  the  secretary  in  order  to  bind  the 
corporation  by  a  note  which  the  board  has  authorised  the  president 
to  execute.   (Id.  ) 

* 

5.  Nois  BiNniNO  Upoir  OoaiOBAliON^The  joint  and  seTsral  note  lo 
executed  by  the  same  person,  followed  by  the  deeignatlon  of  sneb 
person  as  president  (rf  the  corporation  defendant,  and  again  fol* 
lowed  by  the  designation  "personally,"  clearly  shows  that  the  first 
signature  was  for  the  corporation,  as  distinguished  from  the  sec- 
ond personal  signature;  and  the  president  having  power  to  bind 
the  corporation,  the  note  assigned  is  a  clear,  intentional,  and  legally 
sufTicicnt  exercise  of  that  power,  and  is  binding  upon  the  coipora- 
tion.  (Id.) 

9.  UWAUTHOBIZB)  NoTE — RATiFiCATTOir. — A  promissory  note  of  a  eor> 

poration,  executed  in  its  name  by  its  president  for  a  valuable  con- 
sideration, to  another  corporation  of  which  he  was  also  the  presi- 
dent and  a  large  stockholder,  although  not  formally  authorized  by 
a  resolution  of  the  board  of  directors,  may  be  subsequently  ratified 
by  the  corporation  so  as  to  become  a  valid  Obligation  against  it- 
And  such  ratification  is  shown,  if  the  transaction  in  connection 
with  which  the  note  was  given  is  fully  entered  in  the  books  of  the 
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corporatioDt  and  noUoe  ihsreof  thus  Smp«rted  to  It,  and  thereafter 
for  a  space  of  seven  months  the  corporation  takes  no  steps  to  die* 
aflSrm  the  note,  and  retains  the  consideration  for  which  it  was 
given.   (Phillips     Sanger  Lnmber  Co.,  431.) 

7.  NOTB  TO  PBEamEWT— VOIOABLB  ConTBA03>— RiBOISSIOK — ^RrrUBN  OF 

OommKEATioN. — Where  the  president  of  a  corporation  has  the 
power  to  execute  notes  in  its  name,  a  note  so  executed  hy  him,  for 
a  valuable  consideratioa  moving  to  the  corporation,  in  a  transac- 
tion in  which  he  has  an  interest  adverse  to  it,  is  not  void,  but  void- 
able  only  at  the  option  of  the  corporntion.  The  right  of  the  cor- 
poration in  such  a  case  is  merely  the  right  to  rescind,  nnd  this  it 
cannot  do  without  restoring  the  consideration  for  the  note.  (Id.) 

8.  SracxAL  Meeting  'of  I>mioiOB8 — ^NonoE — Invalid  Meetino.— 
Where  the  by-laws  of  a  corporation  do  not  designate  the  person 
by  whom  notice  of  a  special  meeting  of  the  board  of  directors  is  to 
be  given,  the  requirements  of  section  320  of  the  Civil  Code  apply, 
and  the  notice  must  be  given  by  the  secretary;  and  the  acts  of  a 
mere  majority  of  the  directors  present  at  a  special  meeting,  of 
which  no  such  notice  was  given  to  the  absentees,  and  tlie  minutes 
of  which  were  never  subsequently  ratified  as  required  by  the  by- 
laws, are  not  valid  acts  of  the  corporation.  (Curtiu  v.  Salmon 
River  ete.  Ditch  Ck>.,  345.) 

9.  Quorum — Director  Interested  in  Transaction. — The  provision  of 
section  308  of  the  Civil  Code,  to  the  effect  that  a  majority  of  the 
directors  of  a  corporation  is  a  sufficient  number  to  form  a  board 
for  the  transaction  of  business,  is  to  be  construed  In  oonneetlon 
with  the  provision  of  section  306  of  that  code^  to  the  effect  that  un- 
less A  qooram  of  the  board  is  present  and  acting,  no  business  per- 
formed or  aet  done  is  valid  as  against  the  corporation;  and  each 
of  these  provisions  is  limited  by  the  principle  that  a  director  shall 
not  participate  in  any  act  in  which  his  personal  interest  is  antag- 
onistic to  that  of  tha  eaponiloB.  (Id.) 

10.  MoBMACB  10  iRTBBEBiiD  DiBBCTOB.— A  meeting  of  the  directors  of 
a  corporation)  at  whidi  there  is  a  mere  majority  of  the  members  of 
the  board,  cannot  authorize  the  execution  of  the  corporate  note  and 
mortgage  to  one  of  the  directorR  present,  as  security  for  a  past  in- 
debtedness due  to  him  from  it.  And  it  is  immaterial  whether  the 
director  personally  interested  did  or  did  not  vote  for  the  resolution 
autborisiog  such  action.  (Id.) 

11.  Mining  Corporation — Ratification  of  Invalid  Mortoaoe. — The 
stockholders  of  a  mining  corporation,  organized  under  the  laws  of 
the  state  of  California,  have  no  power  under  the  provisions  of  the 
act  of  April  23,  1880,  to  ratify  an  attempted  mortgage  of  the  min* 
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log  property  of  tlie  eorporation,  wbich  it  invalid  by  num  of  ■ 
want  of  authoriiatioii  of  the  board  of  direeton.  (U.) 

12.  Sale  of  Cattle  to  Si'pe:rintexdent  of  Corpobation — Actios 
Against  Corporation — Support  of  Verdict — Confuctino  Evi- 
dence.— In  an  action  against  a  corporation,  whose  business  it  wai 
to  purchase  cattle,  and  which  transacted  all  of  its  business  in  the 
county  through  its  superintendent,  to  recover  the  purchase  price 
of  cattle  sold,  where  the  evidence  was  conflicting  ai  to  whether 
the  ])urcha8e  was  made  by  the  superintendent  as  actual  or  osten- 
sible agent  for  ilio  oorporatioii,  or  for  himself  IndlTidually,  a  ver* 
diet  against  the  corporation  will  not  be  dlstorbed  upon  a^waL 
(Lake  Shore  Oattle  Go.    BCodoe  Land  ete.  Oo^  M9.) 

13.  iNomoUAL  Note  of  SurERiNTENOEXT. — The  fact  that  the  superin- 
tendent who  purchased  the  cattle  from  plaintiff  gave  his  individual 
note  to  the  plaintiff  for  the  balance  of  the  purchase  price  is  merely 
a  circumstance  in  favor  of  the  corporation  defendant,  but  is  not 
(OTu  lusive  of  tlie  issue  whether  the  corporation  defendant  made  the 
purchase.  (Id.) 

14.  Eramcm  or  ^^p^-a^  Pubobasbb  nr  SumramniBra^Evidaioe  b 
admissibls  to  show  that  the  superintendent  of  the  corporation  de> 
fendant  liad  made  similar  purchases  of  cattle  frain  other  personi 
for  the  eorporation  in  his  own  name.  (Id.) 

15.  Proof  or  Agency — Declarations — Testimowt  of  SuFEBiimuiuUR. 
—The  superintendent  of  the  defendant  corporation  may  testify  to 
his  agency  and  to  purchases  of  cattle  made  by  him  for  tlie  corpora- 
tion and  reported  to  it;  and  sudi  testimony  is  not  subjeet  to  the 
objection  that  the  agency  of  the  superintendent  cannot  be  proved 
by  his  dedarations.  (Id.) 

Jfl.  Books  of  Supebintkndent — Reports  of  Accoiints. — ^The  books  of 
account  between  the  superintendent  and  the  corporation,  in  so  far 
as  included  in  reports  made  by  him  to  the  corporation,  whether 
strictly  admissible  or  not,  are  harmless,  and  where  other  entries 
not  reported  are  of  slight  importance,  there  is  no  prejudicial  error 
in  their  admisison  in  evidence.  (Id.) 

17.  ACIlOir  AomrR  SX00KB0U»B--FlB4IIIN0--CBBkll0K  OP  IlfTDTB)- 
mM  or  OOBFOUATIOXT — Baiaitce  Dd»—Ambiouitt— Waiver. — An 
aTcrment  in  a  complaint  against  a  stockholder  for  his  propor- 
tionate share  of  the  indebtedness  of  a  corporation  that  the  corpora- 
tion became  indebted  in  a  certain  amount  on  a  specified  day,  being 
a  balance  due  for  certain  work,  is  a  sufhcient  averment  of  the 
creation  of  the  indebtedness  on  the  day  specified  as  against  a  gen- 
eral demurrer;  and  the  statement  as  to  its  being  a  balance  due 
creates  only  an  uncertainty  or  ambiguity  as  to  the  mode  in  which 
the  ind(  btedness  was  incurred,  which  is  waived  by  failure  to  donvr 
on  tliat  ground.    (Doke  T.  Huntfngton,  272.) 

t 
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18.  AVEBMENT  OF  CoMMON  OwifEBSHIP  OF  SXOOK — ^EVIDENCE  AUD  PlIfD- 

IKO  OF  Exc  Li  .sivE  Ownership. — An  averment  that  a  certain 
amount  of  stock  was  held  in  common  by  the  defendant  and  other:* 
when  the  indebtedness  waa  incurred,  warrants  the  admission  of  evi- 
dence, nnd  a  tindiiig  based  thereon,  that  that  amount  of  stock  was 
then  entirely  owned  by  the  defendant.  (Id.) 

19.  IMMATBUL  VABiAiroB— Ammaaarr  cv  Ooicplaiht  mot  Bbquiud. 

The  Tarianoe  in  luch  case,  between  the  pleading  and  the  proof,  not 
being  such*  as  to  mislead  the  defendant  in  maintaining  his  de- 
fense, was  immaterial,  and  the  court  was  authorised  to  find  the 
fact  according  to  the  evidenoe,  without  an  amendment  of  the 
complainL  (Id.) 

20.  Ownership  or  l!:iTOCK  in  Name  of  Another, — Under  section  822  of 

the  Civil  Code,  a  stockholder  is  liable  for  his  proportionate  amount 
of  the  indebtedness  of  the  corporation,  not  only  for  the  stock  stand 
ing  in  his  name  on  the  books,  but  also  for  all  the  stock  owned 
by  him  which  stands  on  the  books  in  the  name  of  another  person. 
(Id.) 

21.  Obphait  Asylum — ^Existence  De  Facto — Support  of  PiirDiwo.— 
A  finding  that  an  orphan  asylum  is  not  a  de  faeto  corporation  is 

sustained  by  evidence  tending  to  show  that  there  were  no  meet- 
ings of  the  members  or  trustees,  no  eleotio?i  of  oflicers,  no  by-laws 
adopted,  no  certificates  of  shares  or  membersliip  issued,  no  seal 
adopted  or  used,  no  records  or  ininutes  kept,  and  no  corporate  nets 
of  any  character  performed,  and  that  the  institution  was  man 
aged  after  as  it  had  been  before  the  attunpt  to  incorporate.  (Wall 
V.  Mines,  27.) 

22.  Benevolent  Corporation  De  Jure — Vehification  of  Articles- 
Affidavit — Mandatory  Statute. — In  order  to  constitute  a  benev- 
olent corporation  de  jure,  the  articles  of  incorporation  must  be 
verified  as  required  by  section  290  of  the  Civil  Code;  and  there  can 
be  no  verification  within  the  meaning  of  that  section  requiring  that 
certain  facts  to  be  set  forth  in  the  articles  "must  be  verified  by  the 
oflicers  conducting  the  deotion"  otherwiss  than  by  aflldavit  of 
those  oflicers.  The  statute  reqniriqg  such  TsrifteatlcB  Is  manda- 
imj,  and  not  directorj.  (Id.) 

8S.  Authority  of  Secrei  ary  of  State — CERTincATE  of  Incorporation 
-—Prerequisites  to  Validitt — Certificate  or  Oouhtt  Cuerk— 
Copt  or  ABncLi8.--*f1ia  sseretaiy  of  state  has  no  authorltj  to  Is- 
sue a  certificate  of  Incorporation  without  first  reoelTing  a  copy  of 
the  articles  of  incorporation  certified  hy  the  county  eMc,  showing 
that  the  stepe  prerequisite  to  the  assumption  of  oorporate  powers 
have  been  complied  with.  (Id.) 

24.  CiRTincATB  NioBMAsr  TO  Ihoobpobation— OmmoAn  io  Imu- 
AHCB  OF  Pbevious  GBTinoATS— Failubb  or  PKMMr.^TlM  certifi- 
cate of  incorporation  referred  to  In  ssetion  296  of  tlio  Cirll  Code, 
required  to  be  issued  hj  the  secretary  of  state,  Is  requisite  to 
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give  the  incorporation  a  de  jure  cxittcnoe.  A  Moond  certifieate 
signed  by  him,  merely  reciting  that  articles  of  incorporation  were 
tiled  in  his  office  on  a  certain  date,  on  which  a  certificate  of  in- 
corporation thereof  was  issued  by  him,  is  not  admissible  proof  of 
the  first  certificate,  and  fails  to  prove  a  compliance  with  the  lav. 
(IdO 

FiBAomo — Avbbmknt  of  Iitoobfobaiioh— jfioiMni  AonoH.— Tbe 
averment  of  the  Incorprntion  o£  the  orpAaa  aaylam  intervenor 
made  in  the  complaint  in  a  former  action  bj  tiie'eame  plalotiffi 
in  which  the  parties  defendant  and  the  issues  were  not  the  wtmt, 
cannot  bind  or  estop  the  plaintiffs  from  doiyiag  the  iaoorpora- 
tioD  of  the  intervenor  in  this  case.  (Id.) 

26.  ATBBlfBIlT  or  OOMPLAIMT  AKD  AllBWBB  TO  IWTlBVBJi'iaOlf— AMESB- 
MKRT  OF  AlfSWXR— InGONSISTENCT — DISCRETION — ABAIfDOlTlfBirr  OP 

Ibsub.— Where  the  complaint  of  plaintiffs  and  the  answv  of  plain- 
tiffs to  the  intervention  of  the  orphan  asjlum  alleged  Its  incor- 
poration, the  court  had  discretion  to  allow  the  answer  to  the  in- 
tervention to  be  amended  by  denyiiig  ite  incorporation,  notwith- 
standing the  inconsistency  of  the  averments.  Though  the  com- 
plnint  ouffht  also  to  be  amended  likewise,  yet  the  failure  to  do  it 
being  immaterial  to  the  issue  between  plaintiffs  and  defendant*,  tlip 
amendment  of  the  answer  to  the  intervention  mav  be  deemed  a* 
in  effect  an  abandonment  of  the  issue  presented  by  the  complaint. 
(Id.) 

87.  iHVAUDiTT  OF  Trust — ^Invalid  Ck)BroBAno!r. — JSo  valid  trust  can 
be  created  in  favor  of  third  parties  as  members  of  an  unincor- 
porated society  in  a  corporation  which  has  no  legal  existence  de 

facto  or  de  jure:  and  third  parties  cannot  have  an  interest  in  prop- 
erty as  members  of  an  alleged  corporation  which  has  no  interest  in 
such  property.  (Id.) 

See  Banks;  Benevolent  Associations;  Compromise,  1.  2.  4;  Es- 
tates of  Deceased  Persons.  4-7;  Gambling  Contracts,  8;  Juris- 
diction; Mortgage,  21;  Place  of  Trial,  1,  2;  Telegraph  Com- 
panies; Water  and  Water  Rights,  1-7. 

COSTS. 

1.  AuMKBMBn  or  Memobatiddii.— After  the  expiration  of  the  time 
Umted  bj  leetion  1083  of  the  Code  of  Civil  Prooednre  for  serv- 
ing and  filing  a  memorandmn  of  oosts,  an  amendment  of  sod 
memorandum  cannot  be  had  so  as  to  insert  additional  items  of 
disbursement,  nor  can  a  judgment  for  such  additional  Items  be 
rendeied,  in  the  absence  of  a  showing  that  the  omission  was  ex- 
cusable on  some  of  the  grounds  menti<med  in  section  473  of  that 
code.    (Qalindo  ▼.  Roach,  389.) 

2.  INSURA170B  ON  Attachbd  Fbofbbtt.— Ezpenditnrca  made  bj  a 
sheriff  for  lire  faisuranoe  premiums  on  pfopeiiy  attached  are  not 
proper  iteme  of  coete.  (Id.) 
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S.  FUEVious  TkiALB.— TIm  p«rty  nltfawito^  prmiliog  in  ui  setion 
is  entitled  to  leoow  from  tho  defeated  perty  the  eoete  of  previous 
trUh,  in  so  far  w  ttwy  are  legitimate  and  properly  taxed.  (Sen* 
ior  T.  Anderson,  290.) 

4.  Motion  to  Tax  Costs — ^Noncs — SracmoATioK  or  Objections — 
AmPAmn  BfUiMiw  at  Hi4BDi«.-»It  is  sttffiei^  in  tlie  notiee  of 
a  motion  to  have  the  costs  taxed  hj  the  conrt,  under  section  1033 
of  the  Oode  of  Civil  Froesdurs>  to  spseify  certain  items  of  costs  in 
the  ooet  hill  as  objeeted  to,  and  to  state  that  they  are  not  legally 
chargeable  as  eosts^  and  were  not  necessary  disbursements  in  the 
action.  It  is  not  nscsssaxy  that  any  affidavits  should  accompany 
the  notice,  but  upon  the  hearing  of  the  motion  any  competent  evi- 
dence, oral  or  writtSD,  may  be  prssentcd  to  the  court.  (Id.) 

5.  Unauthorized  Costs — RtruBXEB  s  Transcript — Copies  of  Papers 
Withdrawn. — Items  of  costs  paid  without  consent  of  the  parties  or 
order  of  the  eonrt»  for  a  ttanseript  of  the  reporter's  notes  and  for 
copies  of  excluded  papers  withdrawn,  are  impropor,  and  should  be 
rejected  upon  taxation  of  costs.  (Id.) 

6.  Copies  of  Papers  from  Land  Office  nor  Used — Absknob  or  Ex- 
planation.— An  item  of  cost  paid  for  copies  of  numerous  papers 
from  the  commissioner  of  the  general  land  olTuc.  \vhich  were  not 
offered  in  evidence,  and  the  need  of  which  was  not  explained  nor 
shown  to  have  been  reasonably  apprehended,  should  be  stricken  out. 
(Id.) 

See  Appeal,  1,  2;  Clerk  of  Court;  Way,  7. 
COUNTY. 

Acnoir  bt  Oouhtt— PLXADnro — Sms  or  NAm— CBRTAniTr.— An  ac- 
tion by  a  county  is  properly  brought  by  styling  the  name  of  the 
plaintiff  as  *The  county  of"  the  name  specified;  and  the  com* 

plaint  is  not  subject  to  a  demurrer  lor  unccrtiiinty  in  so  styl- 
ing the  county  plaintiff.    (County  of  Sutler  v.  McGritT,  124.) 
See  Boundarice;  Eminent  Domain,  6;  Mandamus,  3,  4;  Office 
and  officers. 

COUKra.  See  Justice's  Oonrt 

CRIMINAL  LAW. 

Setting  Aside  Indictment — Pailube  to  KESTTBirrr  Charge— Sec- 
ond Indictment. — An  order  setting  aside  an  imiietmont  or  informa- 
tion is  no  bar  to  a  future  prosecution  for  the  same  offense;  and 
upon  the  setting  aside  of  an  indictmenL  the  failure  of  the  court  to 
order  the  charge  to  be  resubmitted  to  another  grand  jury  for  ex- 
amination, as  directed  by  section  997  of  the  Penal  Code,  cannot 
preclude  a  re-ezaminatioa  thereof  bj  tlie  grand  jury,  nor  affect 
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the  validity  of  a  aeoond  indictment,  which  cannot  be  set  aside  be- 
came of  sueh  failure  of  tlie  oourt.    (People  t.  Breen,  72.) 

2.  Name  or  Wnirass  Uzoir  IiroicTifENT— loDimT  or  Mamwp  Wom- 
AV— CHBsniAN  Naio— Husbako'b  iNmAL.— Where  the  same  of 
"Mrs.  S.  Oebom"  wae  indorsed  upon  the  indietment,  and  "Mrs. 

Susie  Osborn"  was  a  witness  at  Die  trial,  an  order  refusing  to  eet 
aside  the  indictment  for  failure  to  indorse  the  name  of  the  witncsK 
thereon  is  properly  refused,  where  the  identity  of  the  witness  ap- 
pears, and  the  name  indorsed  upon  the  indictment  merely  bore  the 
initial  of  her  husband,  who  was  also  a  witness  before  the  grand 
jury.  (Id.) 

Charge  of  Absok — Grand  Juror's  Knowucdoe  of  BuRwnfo.— 
Up<ni  the  trial  of  a  charge  of  arson,  the  fact  that  some  of  the 
grand  jurors  had  personal  knowledfre  that  the  building  was  burned 
does  not  disqualify  them  from  ascertaining  whether  the  building 
was  feloniously  destroyed  and  who  was  the  guilty  party,  and  is  not 
ground  for  setting  aside  the  indictment.  (Id.) 

4.  Retubal  cor  FuBTHKR  CoimiruaiicK — Failttbb  to  Show  Dmonrci 
— DzsoBBXlON. — Where  it  appears  that  more  than  one  continuance 
had  been  granted  to  enable  the  defendant  to  prepare  for  trial,  the 
refusal  of  another  continuance  is  in  the  discretion  of  the  court;  and 
although  the  evidence  of  the  absent  witnesses  as  shown  by  the  affi- 
davit of  the  defendant  is  material,  yet  where  such  affidavit  fails  to 
show  diligence  to  secure  their  attendance  or  their  affidavits  that 
they  would  testify  to  the  facts  stated,  or  to  show  that  there  was 
a  reasonable  probability  of  procuring  their  attendance  within  any 
reasonable  time*  it  cannot  be  said  that  the  court  abused  its  disere* 
tion.  (Id.) 

6.  Evidence— Cross-examii^ation — Intkrest  or  Witness — Employ- 
ment OF  Detective — Amount  of  Compensation — Harmless  Rll- 
,^'0.„tpon  the  trial  of  a  charge  of  arson,  where  the  president  of 
a  warehouse  company,  the  building  of  which  was  burned,  was  a 
witness  for  the  prosecution,  and  up<ni  erost'iKMiiiiuitioii*  for  fbt 
avowed  purpose  of  showing  hla  interest  and  the  interest  of  the 
company  in  the  proseeutioB,  had  testified  tbat  be  was  a  sCodt- 
holder  therein,  and  tbat  the  oompany  had  emplojed  a  deteetift  to 
ascertain  the  origin  of  tbe  fire,  the  disallowiqg  of  a  further  quetr 
tion  as  to  bow  mucSi  was  paid  to  the  detective  for  his  services  can- 
not be  deemed  prejudicial,  in  tiie  absence  of  say  claim  or  showing 
that  the  witness  had  any  particular  feeling  or  prejudice  against 

'   the  defendant  in  the  matter  of  such  employment.  (Id.) 

6.  BioAvr— •GI1IBU&  Bnnni  or  ICaanAAr-Uader  seetioii  1100  of 
the  Penal  Code,  in  a  proeeeution  for  bigan^,  general  repute  of 
marriage  is  admiiilbls  la  evidence  as  a  circumstance  tendiog  to 
show       fM  of  nsrriage.    (People  t.  Hartmaa,  487.) 

7.  0r  iMf^JBfSTt  or  FkBOV  Miiir4<a— Iiwt>um'ii>w.^Li 
such  a  prosecution,  in  which  the  second  marriage  is  admitted,  and 
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the  defendant  fully  knew  what  he  was  doing  when  ne  entered  into 
it,  the  fact  that  at  that  time  he  houestly  believed  that  he  had  not 
been  married  lo  the  wonuun  who  was  then  his  wife  does  not  author- 
ise nia  acquittal,  and  a  requested  instruetion  to  that  affeet  is  prop- 
erly refused.  Under  sueh  eircumstaneei*  it  was  the  not  of  marry- 
ing the  second  time  that  constituted  the  crima.  (UL) 

I 

tf .  BvrwKfaaxoT  or  EvnmroB  or  Bioamt.— In  a  prossputloa  for  bigamy, 
evidence  tending  to  show  cohabitation  between  the  defendant  and 
woman  for  a  great  many  year?,  undivided  general  repute  of  their 
marriage,  admissions  by  the  dofcndnnt  of  marriags>  and  some 
direct  evidence  tending  to  show  the  performance  of  an  actual  mar- 
riage ceremony,  is  sufficient  to  support  a  finding  of  tut  that  tlic 
marriage  relation  did  exist  oetween  than.  (Id.) 

9.  Abstract  Instruction — Prior  Cohadttation. — X^Tiile  as  an  ab- 
stract proposition  of  law,  evidence  of  the  cohabitation  of  the  de- 
fendant with  another  woman,  prior  to  his  alleged  second  marriage 
is  not  sufTicient,  in  a  prosecution  for  bigamy,  to  warrant  the  jury 
in  finding  that  the  defendant  was  ever  married  to  such  woman,  the 
refusal  of  the  court  to  so  instruct  is  not  error,  when  there  is  much 
other  evidence  tending  to  show  the  marriaga.  (Id.) 

10.  BusGLABT — Jurasn  to  Ooiocit  Abson — ImoBMAnan. — ^An  infor- 
mation for  burglary  charging  that  the  defendant  entered  the  base- 
nent  of  a  certain  store  'Srith  intent  to  oommit  arson**  sufSeiently 
charges  the  offense^  and  need  not  state  the  fkcta  constituting  tbe 
crime  of  arson.  It  is  suffldent  to  allege  an  entiy  into  a  building, 
room,  or  apartment,  with  intent  to  oommit  a  speeillo  fdony.  (Peo« 
pie  ▼.  Ctoldsworthy,  900.) 

11.  MonvB  Tt>B  Arson— IHIDBAXCE  Polictes  on  fiBnnn>Airr*8  Prop- 
erty— I'AROL  Evidence. — In  order  to  establish  a  motive  for  the 
intent  of  the  defendant  to  commit  arson,  the  fact  may  be  shown 
that  he  was  enpraged  in  a  general  merchandise  business  in  the  ad- 
joining bnildinir.  and  that  his  goods  therein  were  in'^iirod  against 
loss  by  fire,  and  tlio  amount  of  the  policies  issued  thereon  may  be 
proved  by  parol  evidence,  especially  where  it  appears  that  the  orig- 
inals had  been  canceled  and  returned  to  the  insurance  office.  (Id.) 

12.  Amount  or  Policies — Excess  Over  Value — Impbopib  Cboss-ex- 
AicnrATioK — Ordsb  of  Pboof— DiBOBBiioir— HamuM  Suxsiro.— 
Where  a  representative  of  the  board  of  trade  had  testiiied  for  the 
defendant  that  soon  after  his  arrest  he  inventoried  the  stock  and 
Ifartnres  of  the  defendant  and  valued  them  at  about  eleven  thousand 
dollars,  thouf^  it  was  not  proper  croes-examination  for  the  prose- 
cntkm  to  prove  by  him  that  the  aggregate  amount  of  the  insurance 
policies  on  the  property  exceeded  twelve  thousand  dollars,  yet  the 
order  of  proof  was  in  the  discretion  of  the  court,  and  the  evidence 
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being  proper  testinxn^  in  chief  for  the  proeecution,  its  allowmnee 
on  croes-exumination  was  not  prejudicial  to  the  defendant,  and  does 
not  constitute  rmrsible  error.  (Id.) 

13.  Insawitt  or  Defendant — Qualiticatigit  OF  Expert  Witness — Re- 
JBonoK  or  Evidence — Discbetioic  or  Tbial  Court — AnsAL.— In 
determining  the  qualification  of  aii  expert  vitaeee  to  give  an  opin- 
ion upon  the  mental  soundness  of  the  defendant,  the  trial  court  has 
a  broad,  legal  discretion,  and  Its  decision  in  rejecting  his  testimony 
will  not  be  disturbed  upon  appeal,  unless  its  discretion  has  been 
abused  and  its  ruling  rejecting  the  evidence  is  plalnlj'  and  in- 
disputably wrong.  The  fact  that  this  court*  if  deciding  the  ques- 
tion at  the  trial,  would,  upon  the  showing  made,  have  allowed  the 
expert  to  testify,  is  not  the  test  which  should  gofem  this  eo^rt 
upon  appeaL  (Id.) 

14.  EVIDKNOB  or  IHSAHIIT— CHDCBIIOaL  Tdbobt— Bduttax.  Wi  Ex- 
rairr. — ^Where,  as  tending  to  show  the  insanity  of  the  defendant,  it 
was  testified  that  he  consulted  a  boiler-maker  as  to  the  fessibility 
of  makiqg  a  boiler  so  light,  by-  the  use  of  aluminum,  that  he  could 
carry  it  on  his  badi:  in  prospecting  tours,  the  prosecution  may 
prove  in  rebuttal  by  a  qualified  expert  witness  that  the  theory  or 
idea  of  the  defendant  was  not  so  chimerieal  or  improbable  as  to 
indicate  mental  unsoundness.  (Id.) 

lo.  Unbalanced  AIind — Excise  for  Ckime. — Evidence  indicating  a 
mental  change  in  the  defendant,  and  that  he  had  an  unbalanced 
mindff  does  not  esttblisu  an  excuse  for  crime,  where,  as  tested  by 
the  rules  of  the  eonmion  law,  the  jury  were  authorised  to  find  Irani 
the  evidence  that  the  defendant  was  not  so  insaas  as  to  be  irrespon- 
sible. (Id.) 

16.  Vabiance — "Basement  Room" — "Cellar." — ^The  distinction  be- 
tween a  "basement  room"  and  a  "cellar"  may  be  very  slight;  anJ 
where  the  defendant  is  properly  charged  with  entry  into  a  '"ba^^'- 
rocnt  room"  with  intent  to  commit  arson,  and  the  term  "cellar" 
is  not  used  in  the  statute,  and  the  evidence  sulliciently  shows  thai 
the  place  where  the  arson  was  attempted  was  a  "room"  in  a  *%$Mt- 
ment,"  where  merchandise  was  stored,  though  called  by  some  of  the 
witnesses  a  "cellar^  as  well  as  a  *basement>'*  there  is  no  snbstantisl 
▼arianee.  (Id.) 

l4.  FOBGERT — Uttering  False  and  Forged  Power  or  Attorxey— 
Fravdulent  Sale  of  Bank  Account. — A  power  of  attorney  to  the 
defendant,  executed  by  Elmer  (Joddcs,  under  the  name  of  "E.  Ged 
des,"  with  intent  that  it  sliould  thereby  bind  and  repres<'nt  Edwin 
Geddes.  for  a  fraudulent  purpose,  is  false  and  lorged;  and  the  ut- 
tering tlioreof  by  the  defendant  by  signing  the  name  "E.  Geddes. 
by  his  attorney  in  fact,  W.  £.  Rushing, '  to  an  assignment  of  a 
bank  account  kept  in  the  name  of  Crtddee,"  by  Edwfai  (Mdsi, 
upon  a  sale  thereof  at  a  discount,  with  intent  to  defraud  the  poi^ 
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ehaser,  and  with  guilty  knovledge  of  all  the  focta,  eoaatltutea  tha 
crime  of  forgery  by  the  defendant  under  section  472  of  the  Penal 
Code.    (People  ▼.  Rushing^  449.) 

18.  FoMBT  nr  Stomiro  Ora?B  Owir  Kaiom- One  may  be  guilty  of  for- 
gery in  signing  ene^a  own  name  to  an  iastmineni  with  the  fraiida- 
lent  intent  of  making  the  instrument  appear  to  bind  another,  and 
of  malung  the  writing  purport  to  be  tha  writing  of  another  bear- 
ing  the  same  name^  or  the  same  family  name  and  initial.  (Id.) 

19.  Fraudulent  Intent  and  Gi  ilty  Knowledge  of  Defendant — 
Support  of  Verdict. — \\  here  the  circumstances  of  the  case  and 
the  proofs  are  such  that  the  jury  could  readily  infer  therefrom 
that  the  power  of  attorney  was  false  and  forged,  and  that  the  de- 

•  fendant  uttered  the  same  with  fraudulent  intent  and  guilty  knowl* 
edge,  the  verdict  of  guilty  of  forgery  will  not  be  disturbed.  (Id.) 

• 

20.  BviDiBroB— OoNmsAxioN  or  Detendaht— iMnBAOHmm^BBiuT- 
TAJL, — Where  the  defendant  on  eroas-^zamlnatien  denied  erer  having 
had  a  eonversation  with  witnesses  named  or  with  any  person  to  the 
effect  that  he  and  Geddes  were  going  on  a  bank  deal,  and  that  If  it 
went  through  they  would  have  money  to  bum,  the  witneeees  named 
may  be  allowed  in  rebuttal  to  testify  to  such  conversation  for  the 
pnrpoee  of  impeachment.  (Id.) 

21.  Instruction — Hypothesis  of  Guilt  and  of  Innocence — Circum- 
8TANTIAL  Etide.nce — CRITICISM — Error  CORRECTED. — Where  the 
jury  were  properly  instructed  that  "every  fact  essential  to  sustmn 
the  hypothesis  of  guilt  and  to  exclude  tiie  hypothesis  of  innocence 
must  be  fully  proved,"  such  instruction  corrects  any  error  or  vice 
in  the  remainder  of  the  instruction  copied  from  the  opinion  in 
People  V.  Onmin,  S4  Gal.  202,  relative  to  a  case  of  eircumatantial 
eridencs^  ainoa  csitieiaed  aa  "inezaet  and  iuogicaL"  (Id.) 

22.  MuoomnjOT  of  Dibtiict  AxroBiiBr  Am  Judqb— OoHiuoTOfo  Am- 
OAms — ^Province  of  Judoe— Discbetigh — ^Appeal. — Where  there 
were  conllictin*;  affidavits  as  to  alleged  misconduct  of  the  district 
attorney  and  of  the  judge,  the  duty  of  ascertaining  the  truth  there- 

•  from  was  peculiarly  the  province  of  the  judge  who  tried  the  case, 
and  his  decision  thereupon  will  not  be  interfered  with  upon  ap- 
peal unlesa  it  clearly  appears  that  his  ditfcretion  was  abused. 
(Id.) 

23.  Newly  Dxscovebed  Evxdenos— Dzbobetion — ^PBESUiipnoir. — ^A  mo- 
tion for  a  new  trial  on  tha  ground  of  newly  discovered  evidence 
is  addreaaed  to  tha  diacretion  of  the  eourt,  and  tha  preanmption  is 
that  the  discretion  waa  properly  exercised  in  denying  the  motion, 
when  the  affidavita  were  conflicting^  and  a  strong  case  waa  not 
made  by  the  moving  party,  both  in  respect  of  diUgenee  and  as  to 
the  truth  of  materisiity  of  the  newly  discovered  evidence.  (Id.) 
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24.  FoBOBnTit— In  ordftr  to  oonititiit*  tha  erime  of  lorgsry  it  It  fwentlil 
that  there  should  be  the  making  of  a  writing  which  falaelj  pnr^ 
ports  to  be  the  writing  of  another.  {People     Cole,  13.) 

25.  Check  Drawn  by  Defendant. — An  information  char^inf*  the  de^ 
fenaant  with  uttering  and  attempting  to  pass  a  forged  and  counter- 
feited check,  which  shows  upon  its  face  that  the  instrument  alleged 
to  be  forged  was  a  check  drawn  and  signed  by  the  defendant  him- 
self, does  not  state  a  public  offense;  and  the  facts  that  sudi  dttdc 
purported  to  be  indoreed  by  the  person  whoee  ebedc  was  alleged  to 
bare  been  forged,  and  that  the  defendant  bad  no  funds  in  the  bank 
on  whien  it  was  drawn,  are  immaterial.  (U.) 

20.  Gbaitd  LAitOEirT— Indictment — ^Dbsobiption  of  Stolen  Peofebtt 
— CcBTAZNTT. — ^In  an  indictment  for  grand  larceny,  the  deeeriptioB 

of  the  property  stolen  as  "four  calves,  then  and  there  the  personal 
property  of  Anton  Lucheeea/*  is  suffidently  certain.  (People  y. 
Warren,  678.) 

27.  Continuance— iNTOxiOATioir  or  covirBL— Omraiim  or  Coun— 
Pbbpabation  or  Othsb  Oounbel— DiscBBTioN^Tfae  oonned  for 
the  defendant  cannot,  bj  becoming  intozieated,  and  inenrring  a  pen- 
alty for  contempt,  after  impanelment  of  the  Jury,  give  to  the  de- 
fendant the  right  to  an  indefinite  oontianance  of  the  case.  It  is 
in  the  discretion  of  the  court  to  allow  newty  appointed  iMoristi 
counsel  a  reasonable  time  for  preparation  and  to  refuse  a  eoo^ 
tinuance;  and  where  its  action  was  not  arbitrary,  its  diecretiOB 
will  not  be  interfered  with  upon  appeaL  (Id.) 

28.  Trial — C\i.i.  of  Jubt  for  Testimont — Verdict  Before  Tna 
Fixed  fok  Heading — Discretion  of  Coukt, — Upon  tlie  request  of 
the  jury,  while  considering  the  cause,  made  to  the  court  at  11 
o'clock  P.  M.,  for  the  reading  of  tbe  testimony  of  a  witneia  for  the 
defendant,  which  it  would  require  two  hours  to  read,  the  court 
did  not  abuse  its  discretion  by  fixing  9  o'doek  of  the  next  morning 
as  the  time  for  such  reading,  and  adjourning  court  until  that 
time;  and  where  the  jury,  a  few  moments  before  the  time  fixed  for 
tbe  reading,  announced  their  verdict  of  guilty,  and  adhered  there- 
to after  being  polled,  the  court  had  discretion  to  receive  their  ver- 
dicty  without  the  reading  of  the  teetimony  called  for.  (U.) 

29.  Aiding  and  Abetting  Crime — Instructions — Case  of  Error— It 
is  error  to  instruct  the  jury  that  one  who  aids  or  abets  in  the  com- 
mission of  a  crime  may  be  punished  as  a  principal;  but  such  error 
is  cured  by  clear  and  explicit  instructions  that  "all  persons  who  aid 
and  abet  In  the  commission  of  a  crime  are  principals,"  and  that  "in 
every  crime  there  must  exist  a  union  or  joint  operation  of  act  and 
intent,  or  criminal  negligence."  Under  sodi  Instmeticas  the  jury 
eonld  not  bs  misled  to  believe  that  one  who  innocently  aids  in  tte 
eommission  of  a  crime  may  be  found  guilty.  (Id.) 
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80.  Gband  Larceny — Indictment — Deschiption  of  Stolen  Property 
—Certainty. — In  an  indictment  for  grand  larceny,  the  descrip- 
tion of  the  property  stolen  as  "four  calves  then  and  there  the  prop- 
erty of  Anton  LudieMa,"  Is  ratteleiit.    (People  t.  Wmmaa,  683.) 

81.  Nbw  Triait-Newlt  Dxsoovebid  Evidbncb-— BBAmoiroorCALm — 

Absence  of  Defkkdant— Pbisukftion  Upon  Apvbal.— Where  the 
evidence  adduced  at  the  trial  is  not  aet  forth  In  the  record  upon 
appeal,  and  an  affidavit  on  motion  for  a  new  trial  for  newly  discov- 
ered evidence  sets  forth  the  presence  of  the  affiant  at  the  marking 
and  branding  of  calves  by  the  father  and  brotherg  of  defendant 
about  a  week  before  the  date  of  the  alleged  larceny,  and  that  the 
defendant  was  not  then  present,  it  cannot  be  presumed  upon  ap- 
peal, in  favor  of  the  materiality  of  the  evidence,  that  the  larceny 
wa»  shown  to  have  been  committed  at  the  time  ot  such  marking  and 
branding.  (Id.) 

32.  litsvwnoiEST  SHOwaro  n»  New  TbuiN— A  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence  Is  looked  upon  with 
disfavor;  and  where  it  appears,  in  view  of  the  affidavit  and  coun- 
ter-affidavits, that  there  is  not  a  sufficient  showing  of  diligence  or 
of  the  truth  and  materiality  of  the  evidence  to  make  a  strong  ease 
in  favor  of  the  motion,  it  is  properly  denied.  (Id.) 

33.  Possession  of  Stolen  Pbopibtt — ^Moddioatiok  of  Requested  In- 
8TBUCTION— PossEssioir  BT  Oohsbrt  akd  Will  of  Accused.— An 
instruction  requested  by  the  defendant,  upon  the  subject  of  the 
po»9e8ison  of  stolen  property  as  a  circumstance  tending  to  prove 
guilt,,  that  "the  possession  must  be  personal  and  exclusive,  and 
must  be  such  as  to  preclude  the  inference  that  the  stolen  property 
was  in  the  possession  of  any  other  person  than  the  defendant,"  is 
properly  modified  by  striking  out  all  after  the  word  "occlusive," 
and  inserting  in  lieu  thereof,  "or  it  must  be  the  possession  of 
some  persim  or  persons  by  the  consent  and  will  of  the  accused,  and 
in  either  case  the  possession  must  involve  a  distinct  and  oonsclous 
assertion  of  possession  by  the  accused."  (Id.) 

84.  Ammo  AHD  AaamtQ  Gbiiub— Curb  or  BsBoifEoirt  Instbuctions. 
—An  erroneous  Instruction  to  the  effect  that  persons  who  have 
"aided  or  abetted"  in  the  commission  of  a  crime  may  be  punished 
as  principals  is  cured  by  correct  instructions  upon  the  subject  of 
aiding  and  abetting  in  its  commission  and  as  to  the  burden  of 
proof  thereof,  where  the  jury  could  not.  In  view  of  the  Instructions 
as  a  whole,  have  been  misled  Into  the  belief  that  the  defendant  could 
be  found  guilty  for  an  innocent  aiding  in  the  conunission  of  the 
offense.  (Id.) 

38.  HomoiD*— ter-DBRiiaE— 8umBT  or  Vbboiot.— A  verdict  of  con- 
viction of  murder  In  the  first  degree  cannot  be  disturbed  upon  ap- 
peal by  reason  of  evidence  of  self-defense  and  of  the  absence  of  a 
deliberate  intent  to  take  life,  where  the  evidence  which  bears 
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against  the  defendant,  considered  by  itself  and  without  regard  to 
conflicting  evidence  for  the  defendant,  tends  to  support  the  T«rdici> 
(People  ▼.  Emerson,  662.) 

36.  hNsnucTioN  AS  to  Self-defense — Fear  of  Phesent  Dant.ek— 
Afpeabances. — The  following  instruction  is  correct:  "A  bare  fear 
that  a  man's  life  or  limb  is  in  danger  is  not  raflUdent  to  ju^tifj  a 
homicide,  but  in  order  to  justify  a  man  In  taking  the  life  of  an- 
other In  self-defense^  the  circumstances  inust  be  sufficient  to  cnite 
the  fears  of  a  reasonable  man,  and  the  party  killing  most  have 
acted  under  the  influence  of  snch  fean  atone.  The  danger  must 
be  present,  apparent,  and  Imminent,  and  the  killing  must  be  done 
under  a  well-grounded  belief  that  it  was  necessary  for  the  defend* 
ant  to  kill  the  dccfnsed  at  that  time  to  save  himself  from  great 
bodily  harm.''  Such  instruction  is  not  inconsistent  with  correct 
instructions  immediately  following  as  to  the  right  of  the  defend- 
ant to  act  upon  appearances  whether  the  danger  was  real  or  oni^ 
apparent.  (Id.) 

37.  EvDmrcB  of  Actual  Danobb— DooimDH  or  Appabzht  Dahoei.— 
Where  the  only  danger  proved  in  the  case  la  an  actual  danger,  it 
is  not  important  to  impress  the  jury  with  the  doctrine  that  an  ap- 
parent danger  may  be  sudi  as  to  justify  a  killing.  (Id.) 

38.  Plea  of  not  Guiltt — Impeachment  of  Recobo — Awousckmekt 

OF  Counsel. — After  the  jury  is  impaneled  and  sworn  to  try  a  plea 

of  "not  guilty."  entered  upon  the  record,  as  the  plea  of  the  defend- 
ant, he  cannot  he  {(ermitted  to  impeach  the  record  by  proof  that  the 
plea  was  aiinoiuued  by  his  counsel,  and  not  by  himself.  II  he 
stood  mute,  the  entry  of  such  plea  was  proper.  (Id.) 

89.  Evidence — Callinq  of  Witness  to  Place  of  Death — Contradic- 
tion BT  Wmns88— Rbbottal— RBnETiTioif  of  Tbstimont— Habm- 
LESS  Ruuxo.— Where  the  prosecution  had  proved  In  chief  that  the 
son  of  the  deoeased,  after  the  shooting,  called  K  witness  to  the  place 
where  his  father  lay  dead,  and  such  witness  testified  for  the  de- 
fendant that  he  was  called  by  the  son  before  the  shooting,  thoo|^ 
it  may  have  been  a  technical  error  to  permit  a  witness  for  the 
prosecution  merely  to  repeat  in  rebuttal  his  testimony  in  chief  that 
the  calling  took  place  after  the  shooting,  the  ruling  permitting  it 
was  harmless.  It  was  material  to  the  people's  case  to  rdmt  the 
evidence  of  the  witness  for  the  defendants  (Id.) 

40.  Homicide — Self-Defense — Si  pport  of  Vekdict. — A  verdict  of 
guilty  of  murder  will  not  be  disturbed  upon  appeal,  notwithstanding 
doubt  thrown  upon  the  testimony  of  the  only  eyewitness  to  the  hom- 
icide, which,  if  believed  by  the  jury  would  support  the  verdict,  and 
notwithstanding  the  corroboration  of  testimony  of  the  defendant 
that  he  acted  in  self-defense.  The  truth  or  falsity  of  the  testimony 
was  matter  for  the  jury  to  pass  upon.   (People  t.  Brown,  591.) 
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41.  BflDIROB— lAADINO  QUK8TI0N9— DlBORETION   OV    TBUI»  CoOBT.-- 

The  trial  court  has  discretion  to  allow  leading  questions  to  bo  ad* 
dressed  to  a  witness  for  the  prosecution  in  his  examination  in 
chief,  and  its  discretion  will  not  be  interfered  with  upon  appeal, 
except  in  a  dear  case  of  abuse.  (Id.) 

42.  TfABinaaw  Bumre— FBniiiiiciJiT  QumioNS— Dinro  Dkolaba- 
TiON8.~The  allowance  of  preliminaiy  q[uestioiiB  asked  of  a  witness 
with  a  view  to  the  introduction  of  the  dying  deelarationa  of  the 
deeeaaed  ia  hannleeB,  and  could  not  prejudice  the  defendant*  where 
the  dying  declarations  were  net  offered  in  evidence.  (Id.) 

43.  Declaration  of  Deceased — Refus.4l  to  Strikk  Out. — ^The  refusal 
d  the  court  of  strike  out  evidence  of  a  declaration  of  the  deceased, 
made  a  short  time  after  the  shooting,  that  he  was  "shot  to  Idll," 
cannot  be  prejudicial  where  it  was  oonceded  that  defendant  flied 
the  fatal  shot  (Id.) 

44.  Motives — Declarations  of  Defendant — Intimacy  With  Wife  of 

Deceased. — For  the  purpose  of  proving  motive  for  the  murder  of 
the  deceased,  evidence  of  the  declarations  of  tlio  defendant  tending 
to  show  intimate  friendship  or  meretricious  reluLions  between  him 
and  the  wife  of  the  deceased  is  competent;  and  the  fact  that  the 
declarations  were  of  a  vague  and  gmeral  character  goes  to  their 
weight,  and  not  to  their  admissibility.  (Id.) 

46.  EviDKrtcE  OF  Motive  ^Material — Plea  of  Self  defnese. — Evidence 
tending  to  show  a  motive  for  the  killing  is  as  material  for  the 
state,  wliere  the  defendiint  claims  that  he  acted  in  seli-defensu, 
as  where  the  killing  is  denied.  (Id.) 

46.  iNSTBUcnoNS  AS  TO  Dtinq  DsoiiABaviDiis. — Abstract  instructions 

as  to  dying  declarations,  where  none  were  introduced  in  evidence, 
are  not  ground  for  reversal ;  and  the  refusal  to  give  instructions 
requested  relating  to  that  subject  is  not  erroneous.  (Id.) 

47.  Inappucable  Insteuotions. — ^Instructions  having  no  application 
to  the  facts  of  the  case  are  properly  disallowed.  (Id.) 

48.  MuBDEB — EviDBNCB.— -In  a  prosecution  for  murder,  the  evidence,  al- 
though purely  circumstantial,  is  reviewed  and  held  amply  auiB- 
cient  to  sustain  a  conviction.    (People  t.  Clarke,  642.) 

49.  Character  of  Shots. — Whore  the  homicide  is  shoun  to  have  been 
committed  inside  of  a  house,  f)v  the  shooting  of  the  deceased  with 
a  shotgun,  a  witness  for  tlic  prosecution,  who  was  outside  the 
house  at  or  about  the  time  the  shooting  is  claimed  by  tlio  prosecu- 
tion to  have  occurred,  and  who  testified  to  the  fact  of  haviii"  then 
heard  shots,  may  further  testify  that  from  the  sound  of  the  shots 
they  were  made  in  the  house,  and  sounded  like  shots  fired  from  a 
shotgun.  The  fact  that  such  witness  was  not  an  expert  cannot  be 
taken  advantage  of  on  appeal,  in  the  absence  of  an  objection  on 

C;XXX.  Cal.— 46 
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that  ground  at  tiM  trial,  especially  when  he  testifies  to  his  ability  to 
to  diotiaguiah  by  WMiiid  between  the  different  kinds  of  abota.  (U.) 

50.  iDKNTiTr  or  Place.— Where  a  witaeae  for  the  proeeention  has  teitl- 
fled  that  he  was  at  a  partienlar  plaee  when  he  heard  the  ahota 
fired,  and  that  a  f^  minutea  thereafter  he  aaw  the  defendant 
come  out  of  the  honaei  and  evidence  is  offered  by  the  defense  lhat 
the  house  y,&s  not  visible  from  that  place,  the  witneas  in  rebuttal 
may  testify  that  he  pointed  out  to  other  witnesses  for  the  prosecu- 
tion the  place  where  he  was  when  he  heard  the  ahota,  and  such 
other  witnesses  may  then  testify  that  the  house  was  visible  front 
the  place  so  pointed  out.  (Id.) 

n.  BviDBircB  or  Nommxnro  by  Akothib.— Where  the  evidence  shows 
conclusively  that  the  deceased  must  have  been  killed  either  by  the 
defendant  or  by  another  person,  the  latter  may  testify  that  he  did 
not  do  it.  (Id.) 

52.  BvimnfCB  TnrDHfo  to  Dmbadi  BcrBirDAifT.— To  ask  the  defendot 
on  crossH^Tamination,  while  a  witness  in  his  own  behalf,  iriiethcr 
.at  the  time  of  the  homicide  he  was  living  with  a  woman  who  was 

not  his  wife  is  prejudicially  objectionable.  Such  objection  is  cured, 
however,  if  the  defendant's  own  witnesses  testify  to  the  ssme  ef- 
fect. (Id.) 

55.  New  Tbiai^Nbwi.t  Duoovibbd  Evidbiici.— The  order  denying  a 
new  trial  in  this  case,  on  the  ground  of  newly  disoovered  evidenea^ 
will  not  be  disturbed  on  appeaL  (Id.) 

54.  IlTBTBUOnONS — ClBCUKSTAlfTIAL  BviDENCB — RBASONABUB  DoDR.— 

An  instruction  '^hat  if  one  set  or  ehain  of  dreumstaaees  leada 
to  two  opposing  condusions,  one  or  the  other  of  such  eondndons 
must  be  wrong,"  and  that  if  the  jury  "have  a  lessonsbls 

doubt  aa  to  which  of  said  conclusions  the  chain  of  drcumstanen 
leads,"  they  should  acquit  the  defendant,  is  properly  refused,  as 
both  of  sueh  opposing  condusions  might  lead  to  defendant's  guilt. 
(Id.) 

56.  Ban— PBEVBHTtNO  BMMTAirqB--I»rDKMATO»r--QaTAiHTr  Oct* 
JUHOTivB  AVBRKENT.— An  information  for  rape  diarging  that  the 

prosecutrix  was  prevented  from  resisting  the  act  "by  certain  in- 
toxicating narcotic,  and  anaesthetic  substance,"  administered  to 
her  by  and  with  the  privity  of  the  defendant,  is  not  demurrable 

for  uncertainty  by  reason  of  the  conjunctive  form  of  the  averment, 
contrary  to  the  disjunctive  enumeration  in  the  statute;  though 
it  may  he.  in  <iuch  cases,  that  disjunctive  allegation  is  permissible. 

(People  V.  O'Brien,  1.) 

60.  UNcoNsnorsNEss  of  Prosecutrix — Crediuiutt — Paoviwci;  or 
Jury. — The  credibility  of  the  testimony  of  the  prosecutrix  that  she 
was  in  a  state  of  unconsciousness  before  and  when  the  act  of  sexual 
intercourse  was  committed  was  for  the  jury  to  determine,  notwith- 
standing the  testimony  of  other  witnesses  that  she  did  not  appear 
to  be  unconsdons  when  die  was  sscn  riding  with  tlie  defendsal^ 
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«.nd  other  vfidmct  tending  to  impeach  her  eharactor  for  chasity. 
(Id.) 

07.  SuyFiciBucT  or  Enoatat  to  Sotiobt  VnnoT.— Where  there  was 
eridenoe  that  the  defendant  repeatedly  administered  intoxicating 

liquor  to  the  prosecutrix,  and  assumed  to  drive  her  home  thereafter 
in  the  eveniqg,  and  that  after  dark,  about  a  mile  from  the  start- 
ing place,  she  was  found  by  witnesses  lying  on  the  ground  ap- 
parently insensible,  and  was  helped  into  the  wagon  at  the  de- 
fendant's request,  and  was  taken  home  in  an  unconscious  state  and 
it  appeared  that  some  one  had  had  intercourse  with  hor,  and  there 
was  other  evidence  pointing  to  the  defcmhint  as  the  guilty  party, 
the  verdict  of  guilty  cannot  be  disturbed  upon  appeal  for  insuffi* 
ciency  of  the  evidence  to  support  it.  (Id.) 

•  68.  Evidence — Loaded  Pistol  Taken  from  Defendant. — Evidence  is 
not  admissible  to  show  that  several  days  after  tlie  alleged  offense 
a  loaded  pistol  was  taken  from  the  defendant  by  the  relatives  of  the 
prosecutrix;  nor  is  such  pistol  admissible  in  evidence  as  an  ex- 
hibit. (Id.) 

69.  Previous  Ciiastity  of  Prosecutrix — Evidence  in  Chief — Infer- 
ence— Rebuttal. — It  is  not  admissible  for  the  prosecutrix  to  testi- 
fy upon  her  examination  in  chief  that  prior  to  the  occasion  of  the 
alleged  offense  she  had  never  had  sexual  intercourse  with  anyone. 
The  previous  chastity  of  the  prosecutrix  should  be  inferred  by  the 
jury  in  the  ubsenoe  of  evidence  to  the  contrary,  and  can  only  be 
proved  by  way  of  rebuttal  of  attacking  evidence.  (Id.) 

M.  Ifrmnomm  Upon  PBSsuvriioir  or  CaaoiiTT— Pbotdtce  of  Jurt 
— ^Xntibiiio*— PBBSUKFTioir  OF  INNOCENCE. — It  Is  error  to  instruct 

the  jury,  upon  a  prosecution  for  rape,  that  "the  law  presumes  a 

woman  to  be  chaste  until  the  contrary  is  shown."  There  may  be 
an  inference  of  previous  chastity,  and  the  jury  should  infer  it  in 
the  absence  of  evidence;  but  the  jury  is  tlie  exclusive  judge  of  the 
weight  and  validity  of  the  inference.  But  there  can  be  no  legal 
presumption  of  chastity  against  the  presumption  of  innocence, 
which  must  prevail  until  guilt  is  proved  beyond  a  reasonable  doubt. 
(Id.) 

61.  Improper  Basis  of  Instruction — Language  Omitted  from  Pub- 
lished Opinion — Presumition. — An  instruction  to  the  effect  that 
the  jury  may  find  on  the  presumption  of  chastity  against  the  dec- 
larations of  any  number  of  witnesses  that  did  not  produce  convic- 
tion in  their  minds  is  improperly  based  on  the  supposed  authority 
of  language  used  in  an  opinion,  which  was  omitted  in  the  final  publi* 
cation  thereof.  It  mnst  be  presumed  that  the  omission  was  in> 
tentlcnaL  (Id.) 

62.  Instruction  Upon  Circumstantial  Evidence — "Probabilities.** — 
It  is  error  to  instruct  the  jury  on  the  subject  of  circumstantial 
OFidence  that  "when  dixsct  SFidcnos  eannoi  bo  produced  minds  will 
form  their  judgment  on  dreomstanees,  and  act  on  the  probabilitks 
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of  fbe  case."  Such  instruction  implies  that  the  jury  may  act  on 
less  than  convincing  evidenoo  or  without  tho  "moral  certain^  re> 
quired  by  law.  (Id.) 

63.  IirmiTCXiow  Coupabiko  Wtobt  or  GncuicmAimAL  hid  Ddhbr 
EviDBircB— Mattbb  or  Fact^Au  instmetioii  relating  to  the  eon- 
parative  weight  or  relative  value  of  circumstantial  evidence,  and 
the  direct  evidence  of  ^ewitnesaes,  improperly  chaigea  aa  to  a  mat- 
ter of  fact  in  violation  of  section  10  of  article  VI  of  the  eonstitii- 
tion.  An  instruction  that  ejewitnessca  may  lie,  though  true,  is  not 
upon  a  matter  of  law,  but  upon  a  matter  of  fact  for  the  considera- 
tion of  the  jury,  nnd  carries  with  it  an  improper  implieataon  in 
favor  of  other  kinds  of  evidence.  (Id.) 

64.  PonroHEMBST  or  Tual  Bbiond  SorxT  Datb— l>i8iii8aAZ^''Gooo 
Causb^— ENOAGEMBffT  IN  Ahoibb  Tbxal.— The  fact  the  court  is 
engaged  in  the  trial  of  another  caae^  the  trial  of  which  extends 
b^ond  the  period  of  sixty  days  after  the  filing  of  the  information, 
ia  '*good  cause,"  within  the  meaning  of  section  1382  of  the  Penal 
Code,  providing  that  "the  court,  unless  good  cause  to  the  contrary 
is  shown,  must  order  the  prosecution  dismissed  ....  if  a  de- 
fendant, whose  trial  has  not  been  postponed  upon  his  applicatioB, 
is  not  brought  to  trial  within  sixty  days  after  the  finding  of  the 
indictment  or  filing  of  the  information."    (People  v.  Bene,  159.) 

65.  OoKSENT  or  Dbteivdaiit  to  PoiStOKXMBNTn.— The  consent  of  the 
defendant  to  postponements  of  his  trial  made  from  time  to  time^ 
if  not  equivalent  to  a  delay  granted  at  his  request,  Is  "good  cause" 
for  the  delay  within  the  meaning  of  section  1388  of  the  Penal  Code. 
(Id.) 

66.  RATB— CBOSB-EZAMIKATlDir  OV  PUMWOUTRIX  Ull»  AOB— WaUT  OT 

CHASTiTT—IifRACBXBifT.— Where  the  proaeeutrix  is  under  tiie 
age  of  consent,  her  testimony  to  a  forcible  rape  committed  by  the 
defendant,  and  that  no  one  else  had  had  canal  intercourse  wiA 
her,  cannot  be  impeached  by  evidence  that  she  had  led  an  unchaste 
life.  (U.) 

Misconduct  of  DiSTBiCT  Attorney— Harmless  Action. — Alleged 
misconduct  of  the  district  attorney  in  stating  that  the  defeodantfs 
attorney  knew  he  eoold  not  prove  want  of  dmstity  of  the  proaecni- 
ing  witness,  is  harmless;  and  alleged  misconduct  on  his  part  in 
argument  in  calling  the  attention  of  the  jury  to  the  ftet  that  Ctf- 
tain  witnesses  were  not  called  for  the  defense,  ia  not  prejudicial, 
where  the  statement  was  atricken  out  by  the  oourt  and  the  juiy 
were  Inatructed  to  disregard  it.  (Id.) 

68.  Evidence — Unusual  Appearance  of  Prosecutrix — Xear.nkss  to 
Event. — ^The  evidence  of  a  member  of  the  family,  who  had  left  the 
house  whtfe  the  alleged  rape  was  committed  early  in  the  morning 
and  who  returned  to  the  bouse  within  one  hour  alter  the  occur- 
fence,  that  he  noticed  that  the  appearance  of  the  proaeeutrix  was 


Digitized  by  Google 


Criminal  Law, 


V25 


CRIMINAL  LAW  (Continued). 

imusual,  that  her  hair  was  tomled,  hn  feee  was  rsd,  and  that  shs 
seemed  nerroosy  was  admissible  as  bearing  en  the  eifeets  of  the 
act  charged  upon  her  person,  and  the  time  of  obeerration  was  not 
so  remote  from  the  event  as  to  make  the  evidence  immaterial. 
(M). 

69.  TfesmfoxrT  of  PHTSiciAirs — SuBOQmrr  CoNnmoN  or  Sexual 
Obgans.— The  testimony  of  i^ysicians  as  to  the  condition  in  which 
the  sexual  organs  of  the  prosecutrix  were  found  lome  four  to  six 
days  after  the  alleged  rape  is  admissibly  the  remotenees  of  the 
evidence  goii^g  merely  to  its  probative  foroe^  of  which  the  jury 
were  the  Judges.  (Id.) 

70.  ExrsBT  EviDKNCB— PoBSXBXLmr  or  Toscmx  Raps — ^Etideicox 
Stricken  Oinr.— The  testimony  of  a  physician  as  to  the  poesibility 
of  forcible  intercourse  between  a  man  and  a  well-developed  girl, 
weighing  one  hundred  and  thirty-eight  pounds,  without  her  con- 
senting to  the  act  was  properly  excluded,  as  not  being  the  subject  of 
expert  evidence;  and  an  opinion  given  fay  a  physician  that  a  man, 
however  strong,  cannot  commit  the  act  of  coition,  with  a  Tigorous, 
well-developed  woman,  while  she  is  struggling  to  prevent  it,  which 
was  not  responsive  to  the  question  asked,  was  properly  stricken 
out.  (Id.) 

71.  Pbofobtion  or  Tkce  to  Faxai  Chabobs  or  Rafv— Ihoomfrbeit 
Evidencet-Rehaiik  or  Goubt.— The  statement  of  a  physician  on 
cross-examination,  though  not  objected  to,  that  medical  authori- 
ties places  the  proportion  of  true  to  false  charges  of  rape  as 
one  to  twelve,  waa  so  clearly  incompetent  and  improper  as  to 
render  a  remark  by  the  court  that  that  statemoit  would  have 
nothing  to  do  with  any  particular  case,  which  must  stand  on 
its  own  merits,  not  legally  prejudicial  to  the  appellant.  (Id.) 

72.  Keofenino  Oasx  iob  FBosBOunoir— Dibobbtion.— The  court  had 
di8cr*tion  to  allow  the  district  attorn^  to  reopen  the  case  of 
the  prosecution  for  farther  testimony;  and  there  is  no  error 
in  so  doing  where  no  abuse  of  discretion  appears.  (Id.) 

73.  Habmless  iNSTBUcnoNS — ^MoDK  or  Exkbcise  or  Powers  or  Jury 
— DErEEifnmvo  Credit  or  WmnsB^Instructions  relating  to  the 
mode  of  <he  exercise  of  the  powers  of  the  jury,  in  determining 
the  credit  of  a  witness  or  the  corroboration  of  the  prosecutrix, 
which  are  not  untrue  or  erroneous,  except  as  they  may  infringe 
the  province  of  the  juty,  are  harmless,  and  not  prejudicial  error, 
where  they  merely  tell  the  jury  what  they  evidently  knew,  or 
would  evidently  do,  without  being  so  told.  (Id.) 

74.  Requested  Instructions  Si  dstantially  Given. — It  is  not  error  to 
refuse  to  give  proper  instructions  requested  where  the  court  gave 
instructions  to  the  same  efTect  of  its  own  motion.  (Id.) 

75.  OppORTUlflTT  roR  Rape — Refusal  or  Instruction. — An  instruc- 
tion requested  by  the  defendant  that  "the  fact  that  the  defend- 
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ant  may  hxn  bad  an  opportniiitj  to  eomiiiit  tha  rape  .... 
can  have  no  wd^t,  unlen  it  ezelndca  all  reaaonabla  opportuiity 
for  ita  eommiMion  bgr  another,  and  standing  alone  is  InsnfBeiwit 
to  sustain  oonTietion,"  was  properly  refused,  because  tbe  first 
part  of  it  is  incorrect,  and  because  the  instruction  infringed  iqpoa 
the  province  of  the  juiy.  (Id.) 

78.  OoHSENT  AKD  py>BOB— I118TBUOSI0118  BoruaD^The  proeeootiBg 
witness  being  under  the  age  of  consent,  requested  instmetioBS 
involTing  the  subjects  of  oonsent  and  fdroe  were  properly  re- 
fused. (Id.) 

77.  New  Trial — Newly  Discovered  EvnoENCE. — Where  the  prosecu- 
trix testified  that  she  scratched  the  face  of  the  defendant,  and 
the  case  had  been  twice  tried,  aflidavits  of  persons  who  met  the 
defendant  from  one  to  three  days  after  the  event  that  thej  saw 
no  scratdies  on  his  face,  which  do  not  satbfketorily  meet  the 
requisites  of  newly  discovered  evidence,  do  not  render  the  denial 
of  a  new  trial  en  that  ground  an  abuse  of  discretion.  (Id.) 

78.  Sufficiency  of  Evidence  to  Supi'ort  Vebdict — Testimony  or 
pROSECUTUix — Alibi. — Where  the  testimony  of  the  prosecutrix, 
if  believed,  is  sutTicient  to  support  the  verdict,  they  may  convict 
on  lier  evidence  alone;  and  the  truth  or  falsity  of  the  evidence 
being  a  matter  exclusively  for  the  jury,  a  new  trial  cannot  be 
granted  because  the  testimony  for  the  defiant  lends  atnqgly 
to  prove  an  alibi,  and  because  the  jury  might  properly  hava  dis- 
eredited  the  prosecutrix.  (Id.) 

See  Witness. 

COMMUNITY  PKOPEKTY.   See  Husband  and  Wife. 
DAMAGES. 

1.  Counsel  Fees. — Counsel  fees  not  paid  can  in  no  case  bp  recovered 
as  damages;  but  tlie  prevailing  party  in  an  action  of  replevin 
cannot  recover  counsel  fees,  even  though  paid  as  damages  for 
the  taking  and  withholding  or  detention  of  the  property,  or 
for  its  conTersion»  where  no  other  expense  than  counsel  fees  ap- 
pears to  have  been  incurred  in  the  pursuit  of  the  property.  (Hays 

Windsor,  230.) 

2.  rUKSUTT    OF    PHOrEBTV — OPINION     AS    TO    DAMAGES  PARTICULARS 

NOT  Stated. — The  opinion  of  a  party  that  he  has  been  damaged  in 
a  specified  sum  for  trouble  and  expense  and  time  consumed  in 
the  pursuit  of  the  property,  without  the  statement  of  particu- 
lars on  whidi  the  opinion  is  based,  is  not  suffleiently  certain  to 
justify  damages  f6r  pursuit  of  the  property.  (U.) 

8.  New  Trial — Excessive  Damages — Support  of  Verdict  Upow  Ap- 
peal.— An  appellate  court  is  not  warranted  in  setting  aside  the 
verdict  of  a  jury  and  granting  a  new  trial  merely  on  the  ground 
of  excessive  damages,  unless  the  amount  of  damages  assessed 
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Is  80  HBxieMonablj  laifo  «id  extraTtgaiit  m  to  sbow  that  tbo 
farj  WM  MtiMted  by  paasloiiy  prejudice,  or  oorruptioii.  (Mlae 
T.  Heunt,  680.) 

4.  Daicaom  iqb  Libkl.— a  ver^Uet  of  two  thoneaod  iiz  hundred  end 
fifty  dollare  against  a  newepaper  for  the  publication  of  a  libel, 
held  not  ezoeeslTe.  (Id.) 

6.  Mkasube  of  Damages — Pbouhiabt  Loss — Loss  of  Societt — ^Ebbo- 
1IB0U8  lNflmJcnn»rrf-— In  an  action  by  a  mother  for  the  death  of 
h«r  son,  the  measure  of  damages  Is  the  pecuniary  loes  to  the 
mother;-  and  though  the  jury  may  be  allowed  to  consider  the 
loes  suifered  In  being  depriTed  of  the  comfort,  society,  and  pro- 
tection of  the  son,  they  can  only  be  considered  for  the  pur-  • 
pose  of  fixing  the  pecuniary  loss.  It  is  reversible  error  to  in- 
struct the  jury  that,  in  addition  to  the  pecuniary  loes,  damages 
may  be  awarded  in  compensation  for  the  loss  of  society.  (Wales 
V.  Pacific  Electric  Motor  Co.,  521.) 

See  Contract,  7;  Eminent  Domain,  5,  9;  Justice's  Court;  Mu- 
nicipal Corporations,  1,  2;  Kailroads,  1,  6-7;  Water  and 
Water  Rights,  4,  6. 

DEATH.  See  Appeal,  9,  9. 

DEBTOR  Al^  CREDITOR. 

1.  Arrest  of  Debtob — IirBUFrtomrr  Aiixdatit— Jmnsraonon— Vod 
Orokb  aud  Wabbant — Case  Affibusd^ — ^The  jurisdiction  of  tbc 
court  to  order  the  arrest  of  a  debtor,  and  to  issue  a  warrant 
therefor,  depends  upon  the  legal  sufficiency  of  the  affidavit  for 
thp  arrest,  and  not  upon  the  opinion  of  the  judge  as  to  its  legal 
sufficiency.  If  it  is  radically  in-^ii(hcient  under  the  statute,  in 
not  complying;  with  its  provisions,  the  court  cannot  assnme  jur- 
isdiction; but  in  such  case  tlio  order  of  arrest  is  void,  and  the 
warrant  is  no  authority  for  the  arrest  or  detention  of  the  de- 
fendant. Ex  parte  Fkumoto,  120  CaL  316,  afllrmed.  (Fkumoto 
▼.  Marsh,  60.) 

2.  False  Imprisonment. — An  ad  ion  for  false  imprisonment  will  lie 
against  a  defendant  who  in  a  civil  action  caused  the  arrest  of  the 
plaiiitiiT  as  his  alleged  debtor,  upon  an  affidavit  so  railically 
defective  as  not  to  bring  the  ease  within  the  provisions  of  the 
statutes  providing  for  the  arrest.  (Id.) 

See  Builcs;  Insolvency. 

D£ED. 

1.  Did  fbom  Vathmr  to  Son— Deposit  With  Notabt— Dbuvebt— 
Pbbcedkiicb  of  Tkuwt  Dud.— a  deed  from  a  father  to  his  son, 
signed,  acknowledged,  and  left  with  the  notary  under  an  agree- 
ment between  the  parties  that  it  was  not  to  be  recorded,  and  was 
to  be  delivered  to  the  son  only  in  ease  of  the  death  of  the  father, 
is  not  operative  from  its  date  nor  prior  to  its  actual  delivery 
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to  the  son;  and  a  deed  of  tniat  given  by  the  father  for  money 
borrowpd.  which  was  executed  and  recorded  prior  to  the  finaJ 
delivery  and  record  of  the  deed  to  the  son,  takes  preoedenoe  tlier» 
of.    (Huntley      San  Francisco  Sav.  Union,  4A.  ) 

S.  VEBMJBBvrm  F068B8flioH  OP  Btot—YwsaAL  OoimueT  los  tov— Ad- 
vnsK  P088K8S1011  NOT  SBowir^Whtto  it  apptrnd  thai  tht  aoa 

was  permitted  to  take  possession  of  the  land  under  a  verbal 
understanding  with  the  father  that  if  he  could  make  a  living 
thereon  he  would  give  it  to  him,  his  possession  is  not  under  claim 
of  title  adverse  to  that  of  the  father,  in  the  absence  of  a  showing 
that  he  ever  asserted  or  claimed  adversely  to  the  father.  (Id.) 

8.  P088C88ION  AM  NoncB  or  Riohts  or  SoN^Tho  poMewlon  off 
the  Bon  at  the  tinw  of  the  execution  of  the  deed  of  trust  coold 

not  operate  as  notice  of  any  other  rights  of  the  Km  than  thoee 
Mtablished  at  the  trial  and  found  by  the  eourt  upon  sufficient 
evidence,  viz.,  that  he  took  possession  by  permission  of  bis  father 
that  the  father  held  the  le;_'fil  title  to  the  land,  and  that  the 
son  would  not  become  the  owner  until  delivery  of  the  deed  as 
agreed  upon.  (Id.) 

4.  Equitable  HianT  or  Soir — IirsumoiXNT  pROor— Mkbobb  nr  Deed 
AND  Agreed  Conditions. — ^Where  no  consideration  was  paid  for  the 
ri-jht  of  entry  upon  the  land  by  the  son,  and  it  does  not  appear 
that  any  inij)roveiii('nt3  were  made  by  hira  which  were  not  com- 
pensated by  the  rents,  issues,  and  profits,  an  equitable  ri^lit  was 
not  shown  in  his  favor  as  against  the  father;  but  any  possible 
equitable  right  which  he  may  have  had  to  enforce  a  conveyance 
oeaaed  upon  the  ezeeotfon  of  tha  deed  by  the  father  under  the 
agreement  then  made,  and  the  r||^ta  of  the  aon  wero  thereafter 
measured  by  the  tenne  of  that  traoeaetion  and  the  eonditione 
then  agreed  upon  on  which  the  deed  ivas  to  bo  delivered  to  him. 
(Id.) 

f.  OONDITIOir  SUBSIQUKNT— CJSB   IQB  RAIUOAS  PuMUW — ^IbBEQU- 

LAB  UsB— Breach  kot  Showw  condition  eubsequent  in  a  deed 
to  a  railway  company  that  if  the  land  coovejed  ia  not  used  for 
railroad  purpoeet  only,  it  ia  to  revert  to  the  granton»  without 
limiting  or  defining  the  extent  of  the  qm^  or  the  character  or 
frequency  of  trains  to  be  operated  over  it,  if  not  iNXdcen  by  an 
irregular  use  of  the  land  for  railroad  pnrpoicil,  ranging  from 
daily  use  to  use  at  intervals  of  several  months.  (BehJow  V 
Southern  Pacific  R.  R.  Co.,  10.) 

8.  SmoT  OoiraTBucTioN  or  Ooznniioirs  Subsequpit — ^FuamTDM 
HOT  Favoked. — Conditions  subsequent,  espeelallj  when  rdied  on 
to  work  a  forfeiture,  must  be  created  by  express  terms  or  clear 

implication,  and  are  to  be  construed  strictly  against  a  forfeiture, 
which  is  nut  favored  in  law.  Conditions  providing  for  a  forfeiture 
are  to  be  construed  liberally  in  favor  of  the  holder  of  the  estate, 
and  strictly  against  an  enforcement  of  the  forfeiture.  (Id.) 
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D££D  (Continued). 

7.  AfliiBiMrwT  lOB  SiAisoiis— OoRsnnouvioir  or  GBAHT—PraaoNAL 
OoTBNiJTT. — A  inroTision  In  the  deed  by  which  the  railway  com- 
pany agrees,  as  a  further  consideration  of  the  grant,  to  place 
two  stations  at  a  location  to  be  selected  bj  the  grantor,  at  which 
all  trains  must  stop,  is  not  a  condition  upon  which  the  estate  is 
granted,  and  is  not  available  to  defeat  the  estate  created  by  the 
grant,  but  is  merely  a  personal  covenant  on  the  part  of  the 
grantee.  (Id.) 

8.  Statute  Concerning  Operation  of  Railroads — Reverter  to 
Plaintitf — Insufficient  Showing. — The  plaint  iff  in  an  action 
to  quiet  title,  who  depends  for  recovery  upon  showing  that  land 
granted  by  the  plaintiff's  grantor  for  railroad  purposes  lias  re- 
verted to  the  plaintiff  as  successor  of  the  original  owner,  cannot 
invoka  the  ttatuta  of  AprU  16,  1880  (Stats.  1880,  p.  43),  to  es- 
tablish such  reverter,  if  no  facts  are  alleged  or  shown  to  bring  the 
eaae  witliin  that  etatute,  or  to  establish  that  there  has  been  a 
failure  to  operate  trains  npon  the  road  for  the  period  of  six 
months  as  required  1^  that  aet  (Id.) 

9.  MnaoAir  Gbaivt  to  Huanamis— Gohvstahci  Ain>  Patszit  fo 
Wives — SspABan  Fboesbtt— Bower  or  Husbahds. — ^Where  a 
Mexican  grant  of  a  rancho  to  two  husbands  vras  conv^ed  by 
them  to  their  wives,  in  whose  names  the  grant  was  confirmed 
and  patented,  the  land  so  conveyed,  confirmed,  and  patented  is  the 
separate  property  of  the  wives,  which  the  husbands*  as  such,  had 
no  power  to  alienate.    (Butliyr  v.  Ciosling,  422.) 

10.  Deed  or  Patented  Laud  bt  Husbands  and  Wives— EzOEPTioir — 
Effect  Upon  Titt.e. — An  exception  in  a  deed  of  the  patented  rancho 
executed  jointly  by  the  husbands  and  their  wives  does  not  inure 
to  the  husbands  and  wives  jointly,  nor  create  a  title  in  the  hus- 
bands which  they  did  not  possess  immediately  before  the  deed 
was  executed.  It  leaves  the  title  to  the  excepted  land  in  the  wives, 
as  their  separate  property,  as  fully  as  if  no  deed  had  been  exe- 
cuted. (Id.) 

11.  Reservation  of  Tract  to  be  Ski-ected  and  Located — Exception 
— Proof  in  Ejectment. — A  deed  of  the  patented  rancho  by  the 
husbands  and  wives,  "reserving  and  savin*;  from  the  effect  and  oper- 
ation of  this  conveyance  four  square  miles  in  two  separate  parts, 
to  be  seleeted  and  located  by  the  partSea  of  tlw  firat  part,"  has 
the  effect  of  an  exception  of  the  land  reserved.  But  the  excep- 
tion does  not  show  a  title  upon  which  an  action  of  ejectment  can 
be  maintained,  without  proof  that  the  excepted  land  has  been 
selected  and  located.  (Id.) 

12.  Power  of  Attorney  noic  Husband— Saub  and  Convetarob-^ 

SSLBCnON  AND  LOCATION  NOT  INOLITDED— TTTLB  NOT  ShOWNw— A 

power  of  attorney  from  one  of  the  husbands  subsequent  to  such 

deed  to  sell  and  convey  any  portion  of  the  rancho  does  not 
include  power  to  select  and  locate  the  excepted  tract  of  four 
square  miles,  nor  can  a  deed  by  the  attorney  in  fact  of  sueh 
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DEED  (Continued). 

husband  of  a  1ar^(>r  tract  operate  either  m  a  selection  of  indi 
excepted  tract  or  to  prove  any  title  to  the  land  eonvevcd.  (Id.) 

13.  Exceptions  in  Deed  fbom  Grantees — Recital  or  Rfseuvatton 
BY  Husbands — Title  not  Ck)NFERRED  Upon  Strangers. — An  ex- 
ception made  by  the  grantees  of  the  husbands  and  wive^,  in  a 
subsequent  conveyance,  limited  by  its  terms  to  land  "herelo- 
fort  disposed  of  and  reserrod"  bj  the  husbands  named,  cannot 
operate  to  confer  titlo  upon  the  hvibuidf  or  upon  aaj  strangers 
to  the  instrument  (Id.) 

14.  Ai>Ki88i«ir  OR  BnoFffiL  bt  SaaiTAX^FAiunni  or  Ftoovw— Tlioiigh 
such  recital  in  the  deed  might,  under  oertain  eireumttances,  oper* 
ate  as  an  admiseion  or  estoppel  in  faTor  of  the  husbands  namel 
or  their  grantees,  it  cannot  hare  that  effeet»  where  there  Is  a 
failure  to  prove  that  the  husbands  named,  or  either  of  thsm, 

•  had  disposed  of  or  reserved  any  hmd  prior  to  the  oonveTanee. 

See  Compromise,  4;  Mortgage^  24,  26;  Statute  of  Ttimitatii— , 
3;  Trust,  9,  12;  Way,  9, 

DIVORCE. 

1.  Alimony — Money  Judgment — Execution. — A  final  decree  of  di- 
vorce granted  to  the  wife  containing  judgment  in  her  favor  for 
permanent  alimony  in  a  single  8Um  of  money  can  only  be  re- 
garded as  an  ordinary  money  judgment,  to  be  enforced  by  writ 
of  execution  against  the  property  of  the  husband.  (White  ?. 
White,  597.) 

2.  Conclusiveness  of  Final  Judgment — Power  not  Reserved. — A 
final  judgment  in  an  action  for  divorce,  in  which  no  power  Is 
reserved  to  render  any  further  relief,  is  conclusive  of  the  rights 
of  the  parties,  as  to  the  relief  granted,  as  well  as  to  the  rdicf 
withheld.  The  court,  in  such  ease  is  without  jurisdiction  to 
render  any  other  or  further  judgment  or  relief  in  the  aetion.  (Id.) 

S.  JuDGHEHT  DiaaoLvnro  Habuaob— BuBanQUBiT  Ohsk  iob  Au- 
XOFT. — ^Where  a  final  decree  is  entered  in  an  aetion  of  divoree 
dissolving  the  marriage^  in  which  no  mention  is  made  of  oonn- 
sel  fees  or  alimony,  the  trial  court  is  without  juriedietion  to  sub- 
sequently made  an  order  granting  alimony  or  counsel  fees. 
«yBrien  v.  O'Brien,  409.) 

4.  EzTBUin  Cruelty — Evidence — Appeal. — In  an  action  for  a  divoree 
brought  by  the  husband,  on  the  ground  that  certain  alleged  con- 
duct of  his  wife,  with  respect  to  her  intimate  association  with 
anotlier  man,  had  caused  him  grievous,  mental  anj:ni<h.  the 
question  whether  lier  conduct  liad  such  eflfect  is  one  of  fact  for 
the  trial  court;  and  on  an  appeal  from  a  judgment  in  his  favor 
taken  without  any  bill  of  exceptions,  and  without  any  find- 
ings, the  bui)reme  court  must  presume  that  there  waa  evidence 
sufficient  to  support  the  allegations  of  the  complaint.  (Curl  T. 
Curl,  638.> 
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DURESS. 

1.  AcnoN  FOB  MoKir  OBiAiinD  Vmm  Menaoi— Thsbats  or  Cane- 

iNAL  Prosecution — Pleading — Sufficiency  of  Complaint. — 
complaint  setting  forth  the  extortion  by  defendant  from  plain- 
tiff of  merchandise  and  secured  notes  of  the  total  value  of  four 
hundred  dollars,  through  fear  of  tlireats  of  a  criminal  prosecu- 
tion against  the  husband  of  the  plaintiff  for  receiving  stolen  goods 
of  thai  value,  if  not  paid,  and  that  the  notes  were  paid  bj 
plftinthf  under  fear  of  the  same  threats,  and  that  her  said  hns- 
hand  was  not  guilty  of  said  offense,  states  a  cause  of  action 
for  the  recoirery  of  that  amount  sp  obtained  bj  means  of  men- 
ace.   (Woodham  t.  Alien,  194.) 

2.  Cause  or  Acnon  m  Tbsr— Avibmert  or  NoirPATifBRT  nor  Bi» 
qusBMD, — Sodi  complaint  states  a  cause  of  action  in  tort,  and 
not  etf  contractu;  and  no  averment  of  nonpayment  of  the  amoont 
so  unlawfully  extorted  bj  menace  is  required.  (Id.) 

8.  CoMPouinxiiio  or  FfeLoirT--STini90  or  PBOflsounoN  Aoaikst  In* 
NocENT  Pmaoiil — PAU  Dbuoio.— The  complaint  stating  that  the 
husband  was  innocent  of  the  crime  charged  does  not  show  that 
any  felony  was  compounded,  nor  that  plaintiff  and  defendant 
were  parties  in  pari  delicto  to  an  illegal  contract.  The  stifling 
of  a  criminal  prosecution  against  an  innocent  man,  by  the  pay- 
ment of  money,  cannot  be  wrong  in  an  equal  degree  to  the  threat- 
ened  prosecution  itself.  (Id.) 

4.  Executed  Illegal  Contract — Relief  of  Parties — Equal  Fault 
— Fraud  or  Oppression. — The  doctrine  that  neither  of  the  par- 
ties of  an  executed  illegal  contract  will  be  relieved  in  a  court  of 
justice  applies  only  where  the  parties  were  equally  in  fault,  and 
each  had  freely  joined  in  the  transaction,  without  being  induced 
thereto  by  the  fraud  or  oppression  of  the  other.  Where  there 
is  oppression  on  one  side  and  submission  on  the  other,  there  can 
be  no  equal  fault.  (Id.) 

5.  RATincAiioir  or  Noibb  bt  Pathbrt  rot  Shown — ^Recovbbt  or 
PATiCEifTB. — The  complaint  averring  that  tiie  notes  were  paid 
under  fear  of  the  same  threats  which  induced  their  execution 
does  not  show  that  the  payment  thereof  amounted  to  a  rati!!- 
cation  of  the  notes;  but  the  payments  so  made  under  fear  of 
arrest  of  the  plaintiff's  husband  can  be  recovered  back.  (Id.) 

9.  GBBTAmTT— TnoB  or  Patxert  or  Kotbs.— The  oomplaint  being 
sufficiently  certain  in  showing  both  that  the  ezeeution  and  the 
payment  of  the  notes  were  secured  by  duress,  it  is  not  demur- 
rable for  uncertainty  in  not  stating  when  the  notes  were  made 
payable  or  when  they  were  paid.    (Id.)  ' 

EASEMENT.    See  Way. 

EJECTMENT. 

Betdsal  or  Amendment  to  CX)MPLAiirT — ^Rxnt — Title  not  PBoyEi>-^ 
Nonsuit. — ^A  plaintiff    in  ejectment,  whose  proof  of  title  has 
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£J£CTM£NT  (Coatiiiued). 

failed  it  ii<yt  injiind  by  the  refusal  of  the  eourt  to  pennii  tA 
amendment  to  the  complaint,  claiming  rent  of  the  demanded  prem- 
ises;  and  a  nonaiiit  it  properly  granted  for  failure  of  the  plaintitf 
to  prove  title.    (Butler     Goeling,  422.) 

See  Deed,  U|  Harbor  Committionert,  2;  Bet  Ai^iidieat^  8. 

ELECTIONS. 

1.  UvmcsTAL  CoRFOBAnoif — ^EuonoN  fOB  TssuAircB  or  BOKM— 
Mandatory  OBonfAKCB— -MiSDiBEcnoir  to  Voters — Cubical  Bb- 

EOR — C'oxTROL  OF  Ballots. — At  an  election  for  the  issuance  of 
the  bonds  of  a  municipal  corporation  for  public  improvenienta, 
the  ordinance  providing  for  the  manner  of  voting  is  mandatory, 
and  must  control  the  voters,  notwithstanding  a  mi??direction  to 
them  caused  by  a  clerical  error  in  drafting  the  ordinance.  (City 
of  Los  Angeles  v.  Hance.  278.) 

2.  Vote  Upon  Hicn  School  and  General  Public  Scho(jl  Bonds — 
Contbaby  Direction  in  Ordinance — Carried  Vote  Defeated.—' 
Under  an  ordinance  providing  for  high  school  bondt,  ''to  be  voted 
for  or  against  as  'general  public  tchool  bonda,"'  and  for  bonds 
for  public  school  buildings  other  than  a  high  tchool,  "to  be  voted 
for  or  against  at  'high  tchool  bonds/"  the  contrary  directiont 
in  the  ordinance  are  deemed  to  be  followed  by  the  voters,  and 
where  the  "high  school  bonds"  on  the  ballote  catt  are  defeated, 
and  the  "iz'neral  public  school  bonds"  on  the  ballots  are  car- 
ried, no  bonds  can  be  lawfully  issued  for  public  tchool  buildings, 
other  than  a  high  school.  (Id.) 

ELECTRICITY.   See  Negligence,  1-3. 

EMINENT  DOldAIN. 

1.  PuBuo  Uti-^uiyiciAL  QuEanoHS.— The  qnettfim  whether  the  vtet 
for  which  property  is  sought  to  be  taken,  in  the  exercise  of  emi- 
nent domain,  are  in  fact  public  it  a  Judicial  qnettion,  to  be  de- 
termined by  the  court;  and  if  it  can  be  thown  that  the  end 
sought  it  tolely  for  private  purpotei,  condemnation  must  be  de- 
nied.   (County  of  San  Mateo  t.  Gobum,  831.) 

2.  HiOHWAT  ▲  Public  Usb— BuBDDf  or  FMrw— A  highway  or  pub- 
lic road  It  prima  facie  a  public  use,  for  which  land  may  be  con- 
demned; and  if  it  would  be  claimed  otherwise  in  any  particular 
case,  or  that  the  rnad  is  in  fact  for  private  use,  the  burden  of 
showing  such  fact  rests  up<m  the  contestant.  (Id.) 

3.  Necessity — Inbtrumentaxjtibs — Extent    ov  Right — Polhical 

AND  T.EnisLATivE  QUESTIONS. — Where  the  use  is  in  fact  public, 

the  necessity  or  cx|)ediencj  of  taking  private  property  therefor, 
the  in-^trumentalities  to  be  used,  and  the  extent  of  the  right  lo 
Vic  (ltl(';.'atcd  are  political  and  legislative  questions.  (Id.) 

4.  Dk.mam)  for  and  Location  of  Highway — Exclusive  Jurisoic 
TioN  OF  Supervtsobb. — ^Whether  a  public  highway  is  demanded 
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in  any  particular  region,  us  well  aa  iU  location  and  extent,  are 
questioDB  referred  by  the  l^sUture  to  the  board  of  nipervis- 
ors;  and  where  the  bOMrd,  by  taking  proper  steps  under  the  law, 
has  acquired  jurisdiction  to  determine  thoee  questions,  its  juris- 
diction is  exdusiT^  and  its  detomination  is  not  subject  to  col- 
lateral attack  or  to  review  1^  the  courts.  (Id.) 
5.  Daicagb  to  Laud  nor  Taken— Dovoxion  vob  BBNum— Aonoir 
BT  CoinvTT. — ^In  an  action  by  a  county  to  condemn  priTuta  prop- 
erty for  a  public  highway,  damages  to  the  land  not  taken  must 
be  allowed  without  any  deduction  for  benefits  to  audi  land  by  the 
opening  of  the  road.  (Id.) 

fl.  CoMPBirsATioir  InsBBracnvE  of  BsNmrs— CSaxflTBccTiox  of  CTon- 

BTITUTIOK — COITlfTT  HOT  A  "MUWICIPAL  CORPOBAWOK."— A  (  o\mty 
is  a  povernmcntal  affency  or  a  political  subdivision  of  the  state, 
and  if  it  Ik;  a  corporation,  it  is  a  political  corporation,  and  is 
not  a  "municipal  corporation"  within  the  meaning  of  section  14 
of  article  I  of  the  constitution,  wliich  declares  that  "no  right  of 
way  shall  be  appropriated  to  the  use  of  any  corporation  other 
than  municipal,  until  full  compensation  therefor  be  first  made 
in  money,  or  ascertained  and  paid  into  court,  for  the  owner,  ir- 
respectiTe  of  any  benefit  from  any  improvement  proposed  by  sudi 
corporation."  (Id.) 

7.  "BaaomovB  JunoMEwr  Obobb  bob  Pobbbbbioh— Bbvbbbal  Upon 
Afral. — Where  the  final  judgment  for  damages  must  be  reversed 
iw  errw  in  not  allowing  suflicient  compensation,  an  order  lor  pos- 
session of  the  property  sought  to  be  condenmed  resting  upon  the 
erroneous  judgment  must  also  be  reversed.  (Id.) 

8.  AonoN  TO  OoivDBiar  Landb  iob  Hiobwat— Eviobnob— Pbima  Faoib 
Cabb— Oath  or  Viewbbb — ^Bubdbh  or  Pboov. — ^In  an  action  by  a 
eounly  to  condemn  lands  for  a  public  highway,  if  a  pHma  facie 
case  is  made  by  the  requisite  evidence  in  proper  form,  it  is 

not  incumbent  upon  the  county  in  the  first  instance  to  prove  that 
the  viewers  took  the  required  oath  for  the  faithful  discharge  of 
their  duties,  but  Uie  burden  is  upon  the  defendant  to  disprove  it. 
(County  of  Sutter  v.  McGrifT,  124.) 

9.  Order  Setting  Apart  Damage^}  Assessed — Designation  of  Fund. 
An  order  by  the  supervisiors  that  the  amount  of  damages  assessed 
and  awarded  to  be  set  apart  in  the  treasury  of  the  county  "out 
of  the  proper  fund,"  to  be  paid  in  accordance  with  the  law,  is 
sufficient.  It  need  not  specify  the  particular  fund  from  which 
the  moneys  were  to  be  drawn.    ( Id. ) 

10.  CoMPLiANCB  With  Order — Proof  Essential — Phesimptign. — The 
ooontj  must  prove  compliance  with  the  order  of  the  supervisors 
by  the  treasurer,  and  that  the  moneys  awarded  as  damans  were 
In  lact  sequestered  in  the  treasury,  and  were  available  for  oom- 
pensating  the  owners  of  the  land;  and  the  absence  of  soeh  proof 
cannot  be  supplied  by  a  presumption  that  official  duty  was  reg- 
ularly performed.  (Id.) 
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II.  luran  or  Oomriisaiidn— Oomfuahoi  Wxxb  Law— Failobb  or 
Fteov. — The  lequiaitee  of  the  tender  of  eompcneatioB  prceeribed 
by  the  law  must  be  itiietly  eomplied  withi  and  in  the  abeeaee 
of  proof  of  eompliance  by  the  treasurer  with  the  order  of  the  so* 
pervisors  it  must  be  held  that  the  county  failed  to  make  ite  tender 
and  to  keep  it  good.  (Id.) 

EQUmr.    See  Claim  and  Delivery,  5,  6;  Estates  of  Deeeased  Fv^ 
sons,  7;  Mortgage,  15,  19;  Spedfie  Performanoe. 

ESTATES  OF  DECEASED  PERSONS. 

1.  - Reversal  ov  Dbcbee  of  DumBOTioy-^toam'uiiow  to  Eznoiraon 

— ^AssioiTED  Past  or  Estate. — Upon  the  rmrsal  of  a  decree  of  dis- 
tribution of  the  estate  of  a  deceased  person,  the  exeeaton  are 

entitled  to  restitution  of  the  whole  estate,  including  any  part 
thereof  which  has  been  assigned  or  transferred  by  the  distributee. 
(Ashton  V.  Heggerty,  616.) 

2.  Assigned  Pbopebtt  vot  Subjiot  to  Mobtgage. — In  an  action  to 

obtain  the  restitution  of  property  of  the  estate  which  waa  aa> 
signed  by  the  listributee,  it  is  no  defense  that  the  assiinied  prop- 
erty was  not  subject  to  an  outstanding  mortgage,  owing  to  the 
existence  of  which  the  decree  of  distribution  was  reversed.  (Id.) 

5.  CoNsmiBAiioN  voB  AMroifioMT— PuBCHans  mot  Pnarmmn  Vn 

BUUPnoN. — It  is  immaterial  whether  there  was  or  was  not  a  con- 
sideration for  the  assignment  made  by  the  distributee.  The  pur- 
chaser could  only  acquire  the  title  of  the  distributee,  and  must 
be  presumed  to  know  the  nature  of  the  title  purchased,  as  shown 
by  the  records.  (Id.) 

4.  Plea  in  Abatement — Prior  Action  Pending  Restitution  ov 
Stock — Second  Action  Aqai.nst  Corporation  and  Transferees. — 
A  prior  action  pending  for  the  restitution  of  stock  to  the  executors 
brought  against  a  distributee  and  assignee  of  the  shares,  is  not 
for  the  same  cause  of  action,  nor  against  the  same  {)artie9.  as  a 
second  action  by  the  executors  against  the  corporation  and  two 
transferees  of  the  stock  upon  its  books,  who  took  the  transfer, 
pending  an  appeal  in  the  prior  action,  to  cancel  the  oertiiloateB 
and  to  oompd  issoance  of  certificates  of  stock  to  the  executors. 
The  pendency  of  inch  prior  action  cannot  be  successfully  pleaded 
in  abatement  of  the  second  action.  (Id.) 

6.  Cause  of  Acnon  Aoainst  OonmaTiDir— <:AiroBLanoii  or  Cm- 
TIFI0ATI8  Wbohgiuixt  IssiTBH- Kkowidob  or  Stat  Bonn— 
NiciMABT  PABTIB8.— The  ezecutOTs  had  a  cause  of  action  against 
the  corporation  to  cancel  the  certificates  of  stock,  where  it  i^pesrs 
that  they  were  wrongfully  issued  in  violation  of  the  rights  of  the 
executors  pending  their  appeal  in  the  prior  action,  with  knowledge 
by  the  corporation  that  they  had  given  a  stay  bond  upon  the  ap- 
peal. To  such  cause  of  action  the  transferees  of  the  stock  wore 
necessary  parties  codefendant.  (Id.) 
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9.  Cause  or  Action  vob  Tbak  bid  op  Stock— Owhsbshii*.— The  «z« 
ecoton  bad  also  aa  independent  cause  of  action  against  the  cor- 
poration and  the  transferees  of  the  stock  owned  hj  the  estate,  ty 
reason  of  sneh  ownership  thereof,  to  compel  a  transfer  of  the 
stock  to  their  names  as  ezecntors.  (Id.) 

7.  Equitable  Action — Trial  dy  Juby. — The  action  to  cancel  the 
shares  of  stock  and  to  compel  their  transfer  from  the*  corporation 
to  the  executors,  however  regarded,  is  an  equitable  action,  in  which 
it  is  not  error  to  refuse  a  demand  of  trial  by  jury.  (Id.) 

8.  Sale  of  Land— Action  for  Pubchase  Price. — The  personal  repre- 
sentative of  the  estate  of  a  deceased  person  may  maintain  an  ac- 
tion against  a  purdiaser  of  land  belonging  to  the  estate,  and 
wliich  was  bought  by  him  at  a  probate  sale,  to  recover  the  pur- 
chase price.  The  remedy  provided  by  the  probate  law  for  a  resale 
of  the  property  is  not  exclusive.    (Grouse  ▼.  Peterson,  1(19.) 

9.  DiScnETIONARY  PoWER  OF  SaLE — ADMINISTRATOR  WiTlI  WlI.L  AN- 
NEXED.— A  power  to  sell  lands  to  the  testator  given  by  a  fori'ir,'n 
will  to  the  executor  named  therein,  the  exercise  of  which  is  dis- 
cretiunaiy  with  him.  does  not  vest  in  an  administrator  with  the 
will  annexed  appointed  in  this  state  as  to  lands  there  situated, 
so  as  to  validate  a  sale  of  such  lands  made  without  a  prior  au- 
thorisatiia  of  the  probate  court,'  and  a  purpose  not  adminis- 
trative. And  this  is  so,  although  by  the  laws  of  the  state  of  the 
domiciliary  administration  an  administrator  with  the  will  annexed 
is  given  Uie  same  power  to  sell  and  convey  real  estate  that  the 
person  named  In  the  will  as  the  coneator  could  have  had  In  ex- 
ecuting the  wHL  (Id.) 

10.  Eql^table  CoNVEBfliON.— In  this  state,  the  fact  that  the  entire 
estate  of  a  testator,  both  real  and  personal,  is  distributed  as  one 
fund  does  not  raise  any  presumption  of  aa  equitable  conversion 
of  land  Into  money.  (Id.) 

See  AttoraeyB  at  Law,  2-5;  Trust,  1;  WlUs. 

ESTOPPEL.  See  Banks,  11;  Deed,  14;  Homestead;  Ifaadamuf,  4; 
Mortgage,  17;  Sureties,  L 

EVIDENCE. 

1.  Lbxtb  ov  DERinMjrr  to  Vhumm'B  Bbotbsb.— A  letter  wriiisn 
from  the  defendant  to  the  plaintilTs  brother  and  received  by  bim 

In  due  course  of  mail,  relating  directly  to  the  claim  upon  which 
the  action  is  based,  is  admissahle  against  the  defendant;  and  the 
brother,  in  connection  with  its  admission,  may  be  asked  if  he  had 
any  personal  claim  against  the  defendant.    (Ryland  v.  Heney,  426.) 

S.  LmSB   "MHjlWOTBU  TO   PLAIHTIFF'S     TIlMUIIIl    TTllBIIIIHIl  10 

VLMmrm^B  Icim.— A  letter  from  defendant  Intended  for  the 
plaintiff  and  referring  to  a  letter  received  by  defendant  from 
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plaintiff  wUdi  was  by  mSttoke  of  defendant's  wlfe^  actiqg  ««  bis 
secretary,  misdirected  to  plaintifTs  brother,  is  properly  admitted 
in  evidence  against  the  defendant.  (Id.) 
See  Agency;  Appeal,  8;  Banks,  8,  9,  12;  Brokers,  5,  6;  Con- 
tract, 6;  Corporations,  2,  14-16;  Criminal  I^w,  5,  8,  11-15, 
20-23,  31,  32,  37,  39,  41-46,  48-54,  57  03.  60,  68-71,  77,  78, 
Divorce.  4;  Findings  2;  Gambling  Contrart.  7,  8,  13,  14.  17; 
Husban.l  and  Wife.  4;  Insurance;  l^Iortgage,  24,  25,  27,  30; 
Negligtiae,  8,  10,  12,  13;  New  Trial,  1-3,  7;  Partnership,  2; 
Kailroads,  3,  4. 

KXBOUnOK.  See  Claim  and  DeUvery*  5,  6;  Divorea,  1;  Moctgig^ 
4-6,  82. 

EXECUTORS  AND  ADMINISTKATORS.  See  Estates  of  Deceased  Per 
sons. 

EXTREMS  CRinSLCT.  See  Divorce,  i. 

FBB&  See  Clerk  of  Courts  1,  2;  Jiuy  and  Jurors,  4;  Witness. 

FINDINGS. 

1.  SnmcDENOT  or  FnmHG — ^Rktebenob  to  Compujhtw — A  finding 
that  all  of  the  allegations  of  the  coinplaiBt  are  true  is  a  suffidsirt 
finding  upon  the  issues  raised  thsimipon.   (County  of  Sutter 
McGriff,  124.) 

2.  Dbrnsb  to  AonoH— Abskrob  ov  Fm um <*— BuaDsac  ov  Fboop— A» 
SERCK  or  EnDDiOB— ApncAL. — Where  the  answer  pleads  an  afflrma* 

tive  defense  to  the  action,  upon  which  the  d^endants  have  tlie 
burden  of  proof,  if  no  evidence  is  produced  in  support  of  it,  any 
finding  made  must  have  been  against  them ;  and  the*  defendants 
cannot  complain  upon  appeal  from  thp  judgment  of  the  absence 
of  a  finding  upon  such  defense,  if  there  is  no  evidence  in  the 
record  to  sutain  it.    (Woodham  v.  Cline,  497.) 

See  Appeal,  8;  Arrest,  2;  Attorneys  at  Law,  6;  Claim  and  Deliv- 
ery, 1.  2;  Conversion,  1;  Fraud,  4;  Guardian  and  Ward,  2;  In- 
junction, 3;  Mortgage,  2,  10,  16;  Partition,  6;  Railroads,  3; 
Statute  of  Limitations,  5,  7. 

FORFEITURE.   See  Benevolent  Association,  8;  Deed,  6,  7* 

FORGERY.  See  Criminal  Law,  17-26. 

FRAUD. 

1.  Representation  as  to  Vali  e. — The  mere  representation  by  the 
vendor  that  the  property  sold  was  worth  a  sum  lurgtly  in  excels 
of  its  act\ial  value  is  not  such  a  fraudulent  misrepresentation  as 
will  warrant  tlie  annulment  of  the  contract,  if  the  vendee  had  a 
full  and  complete  opportunity  to  inform  himself  as  to  its  value. 
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•nd  inipeetad  the  property  on  several  occusion^  beiore  the  pur- 
ehaae.    (BlumenthAl  ▼.  Greenberg,  384.) 

2.  BMPLKnn—TtMAsm?  Ssabb  or  Cbop— Bill  or  Sals  bt  Subtiviiio 
PABTNEit— CoNSUXDUTion'— PioiBCTioir  AoAursT  CuEDiTORa.— The 
lessor  of  a  farTninjT  lease  to  copartners  for  one-half  of  the  crop, 
who,  prior  to  the  lease,  became  surety  upon  a  note  of  one  of  the 
partners  who  died,  and  to  whose  share  of  the  crop  liis  widow,  a 
daughter  of  the  lessor,  was  entitled,  cnnnot  maintain  an  action 
to  recover  posses.sion  of  the  tenants"  sliam  of  the  crop  under  a  hill 
of  sale  obtained  by  him  from  the  surviving  partner,  without  a 
transfer  of  possession,  and  without  other  consideration  than  said 
auretyship,  by  means  of  a  miarepreMntaticm  made  by  him  that 
the  crediton  of  the  flrni  were  about  to  attaeh  the  property,  and 
lor  tha  avowed  purpoao  of  protecting  it  against  nieh  attachment. 
(Haya  ▼.  Windsor,  280.) 

8.  Party  to  I'bai  d  not  Entiti  ed  to  Relief.— WTiether  the  lessor 
and  the  survivLnf;:  partner  were  parties  to  a  fraudulent  intent  in 
pari  ddicto  or  not,  or  wlu-thor  the  fraud  and  deception  were  on 
the  jiart  of  the  lessor  alone,  he  cannot  avail  him.self  of  his  own 
fraud,  und  cannot  be  aided  by  the  court  to  obtain  a  possession 
not  given  to  him  under  the  bill  of  sale  so  procured  by  him.  (Id.) 

• 

4.  AoxioH  lOB  MomBT  Fbaijbulertlt  Appbopbiatb>— Prayeb  for  Im* 

mSONKKRT — GEHTEBAL     AND     SPECIAL  FINDINGS — MONEY  JuDO- 

MEHT. — ^Under  a  complaint  alleging  fraudulent  appropriation  of 
plaintiff's  money  received  by  defendant  as  plaintifTs  ai^pnt  and 
clerk,  and  praying  judgment  for  defendant's  imprisonment  until 
it  is  paid,  a  general  finding  in  favor  of  the  defendant  for  a  less 
sum  is  not  inconsistent  with  a  special  finding  against  the  alle^jed 
fraud,  and  a  money  judgment  may  be  entered  upon  such  findings, 
without  judgment  for  imprisonment.  (Portland  Cracker  Co. 
Hurpuy,  649.) 

8*  IiimDonoiis  OoirmuKD  Togethea— Bosnnr  or  Fmmp— Vbdiot 

HOT  Against  Law.— Tha  instructions  are  to  be  construed  together 
aui  a  whole,  and  where,  so  construed,  they  import  that  plaintiff  has 
the  burden  of  proof  upon  the  whole  ease,  and  must  win  or  lose 
accordingly,  but  that  the  verdict  may  be  a<:ainst  him  upon  the 
issue  of  fraud,  if  he  fails  to  prove  it,  and  yet  may  be  for  him  upon 
the  money  demand,  if  money  had  and  received  by  defendant  to 
plaintiflT's  use  is  proved,  a  verdict  against  the  fraud  and  for  a 
money  demand  is  not  against  law,  though  it  may  be  seemingly  in- 
consistent with  part  of  the  Instructions  taleen  separately.  (Id.) 
See  Brokers,  4;  Landlord  and  Tenant,  1,  2,  6$  Trust,  14. 

1.  Contract  to  But  and  Sell  Stock  on  Mabgin — Rbootbt  or 
'  Momr  BY  UNonoLoaiD  PamcirAL. — ^An  undiscloaed  principal 

CXXX.  OaL— 47 
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may  recover  money  paid  by  his  agent,  withoal  dhirlnaing  fht 
agency,  upon  a  contraet  lor  the  purcbaaa  and  Mle  of  tho  aluckt 
of  mining  eorporatioiia  on  ]iiaigiii8»  in  violation  of  aeotion  26  of 
article  IV  of  the  oonstitution.    (Pailnr  v.  Otia,  822.) 

2.  CONSTKUCTION    OF    CONSTITUTION — RECOVERY    BY    PaRTY  PAYlNtr^ 

Agknct. — The  constitution,  in  providing  that  "any  money  paid  on 
eucb  oontraeta  may  be  recovered  by  the  party  paying  it,^  is  aot 
vo  be  literally  construed  as  confining  the  recovery  the  partie- 
ular  person  handing  over  the  money  or  as  taking  away  the  ran- 
edy  of  the  owner  of  the  mon^  paid,  beoauae  he  employed  an 
agent  to  pay  the  mon^  for  him.  (U.) 

3.  Evasion  or  OoifSTiTunoiv — ^Dutt  or  Ooubt. — ^The  ooaatitntioB 
will  not  be  ao  eoostrued  aa  to  permit  an  evasion  of  it;  but  it  is 
aa  much  the  duty  of  the  eoiirt»  in  giving  effect  to  It,  to  aee  tiiat 
it  ia  not  evaded  aa  that  it  la  mi  directly  vk^ted.  (Id.) 

4.  End  Cowteolijhg  Fo&m  of  TaANSAcnoif. — The  end  to  the  attained^ 
and  not  the  form  of  the  transaction,  must  detemmie  the  queation  of 
the  right  of  reooveiy,  under  the  provlaiona  of  the  oonatitBtiaL 
(Id.) 

6.  PbESI  MPTION — Kl?0WlXD0E    OF    OwNER'S     RiOlIT    OF  RECOVERY— 

Knowledge  of  Ownership. — ^The  defendants  must  be  presumed  to 
have  known  that  they  were  receiving  money  whidi  could  be  re* 
covered  by  ita  owner;  and  it  is  immaterial  to  them  whether  they 
knew  or  did  not  know  who  waa  the  owner  of  the  money  paid  to 
tiiem.  (Id.) 

0.  Causk  of  Action — Validity  of  Agenxy. — ^The  cause  of  action  of 
the  owner  of  the  money  paid  In  violation  of  the  constltatloii  doss 
not  depend  upon  the  validity  of  the  agen<7  vnder  which  ft  was 
paid,  b«it  rests  upon  the  provisions  of  the  eonstitntion  making 
the  trassactfoii  void  and  giving  the  right  to  recover  the  money 
paid.  (Id.) 

7.  Coimjcniro  EviDKnoB  as  to  OwHSRSHip.or  Moubt— Suppor  or 
Ybbdiot. — Where  there  la  conflicting  evidence  aa  to  whether  the 
plaintiff  was  the  owner  of  the  mon^  poid,  or  whether  plaintiff 
had  given  the  money  to  the  poaon  paying  It,  the  verdict  of  the 
Jury  baaed  upon  plalntiiTs  ownership  will  not  be  disturbed  190B 
appeal.  (Id.) 

%,  OoNTBAOT  10  But  aud  Box  "Stocks'*— iFOoaraBanD  Cokpaihv— 
CovaTKCcraat — ^EvimrcB— MonoH  ron  Nofbdit.— A  written  coo> 
tract  to  buy  and  sell  "stocks"  must  be  construed  as  referring  to 
the  stodcs  of  incorporated  companies;  and  under  an  Issue  taken 
upon  an  alleged  contract  to  buy  and  sell  mining  stocks  of  certain 
mining  corporations  on  margin,  evidence  that  the  money  paid  wis 
for  the  purchase  of  "stocks,"  which  were  descril>ed  in  statemonts 
f\iriii«^}HMl  by  the  defendants  as  "200  KentTick."  "100  Poto^i."  "100 
Yellow  Jacket,"  and  the  like,  sufficiently  shows  that  they  were  tin 
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GAMBLING  OOmitACTS  (Contiiraed). 

shares  of  incorporated  companies  to  preclude  the  granting  of  a 
motion  for  nonsuit,  for  failure  of  direct  evidence  of  that  fact.  (Id.) 

9.  Fbdbal  OoNsnrunon  nor  Violaibd— Fduos  Power  or  SrAnb— 
The  conBtitational  provision  of  this  state  for  the  reoorery  of 
money  poid  for  the  purchase  aod  sale  of  stodcs  on  margin  is  a 
proper  exercise  of  the  police  power  of  the  state,  and  is  not  in  con- 
flict with  any  of  the  provisions  of  the  federal  constitntion.  (Id.) 

10.  Distinction  Between  Bona  Fide  and  Gambling  Contracts — 
Province  of  Coikt. — -If  our  constitution  fails  on  its  face  to  dis- 
tinguish between  bona  fide  and  gambling  contracta,  that  does  not 
render  it  the  less  a  proper  police  regulation ;  for  the  question  to 
be  determined  by  the  court  in  each  case  is  whether  the  constitu- 
ti<m  is  violated,  and  the  court  will  always  see  that  legitimala 
Inisiness  transactions  are  not  brought  under  its  ban.  (Id.) 

11.  PBomansD  TlunaAonoir— Cohibaot  With  Siook  Bbokkbs— Pat- 

MERT  or  '^MabGIH"— SbCUBITT  TOB  ADTAKCBS  AlVD  (3OKlfIS0IOH8^ 

Pdwbb  of  Sale— Deutsbt  of  Otheb  Stooks.— The  payment  of  a 

mere  margin  of  the  cost  price  of  stocks  to  stock  brokers,  as  agents 
for  the  purchase  of  stocks,  under  an  agreement  that  the  brokers 
were  to  make  advances  for  the  purchaser,  and  hold  the  stocks 
purchased  as  security  for  their  advances,  commissions,  and  agreed 
interest,  with  power  to  sell  the  same  to  protect  their  interest, 
without  deliveni'-  to  the  purchaser  of  any  particular  shares  of 
the  stock  purchased,  but  with  readiness  of  the  brokers  at  any  time  ^ 
on  demand  to  deliver  a  like  number  of  shares  upon  payment  of  all 
balance  dve^  is  within  the  prohibition  of  the  coastitation.  (Id.) 

12.  ADiasaioir  as  to  Facts— Bkuabk  ov  Oovbt— ^^UBsmnr  or  Law— 
''Maboin'*  Goxttbaov— InSTBUonoifB^Upon  sn  admission  by  de- 
fendants that  their  witnesses  would  testify  to  certain  facts,  show* 
ing  a  "margin-'  contract,  a  remark  of  the  court  that  "the  admis 
■ion  tends  to  support  plaintiff's  theory  of  the  case  rather  than 
defendants',"  is  but  the  expression  of  ojiinion  on  the  question  of 
law  as  to  whether  the  facts,  as  admitted,  c<:)nstituted  a  "margin'* 
contract,  and  did  not  invade  the  pr(A'ince  of  the  jury  nor  prejudice 
the  defendant's  case;  and  the  court  prof)erly  instructed  the  jury 
that  the  facts  of  the  case  supported  the  plaintiff.  (Id.) 

IS.  EviDiHOB— OoifOLUsioiis  OF  Withbssks  hot  Apmisstbls.— upon  a 
^estion  asked  of  plaintiff's  sister  whether  she  owed  defendants, 
the  answer,  "Yes,  on  a  margin  proposition,"  states  a  coaolusioii 
not  responsive  to  the  question,  which,  should  be  stricken  oat  on 
defendant's  motion.  To  a  question  asked  of  plaintiff:  "Did  you 
delegate  authority  to  your  sister  to  act  as  your  agent  and  to 
purcbase  or  deal  in  stocks  on  the  market  with  any  broker,"  an 
objection  of  the  defendants  that  it  calls  for  the  eondusion  of  the 
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witnen  should  be  sustained.  A  witness  should  be  connned  to 
iMt^  IcftTiag  conehiaioitt  to  be  dxtewn.  from  them  to  the  jury  or 
the  oourt.  (Id.) 

14.  Haumless  Error. — Error  in  perniittifig  tlio  conrhi'^ions  of  the  wit- 
nesses is  not  prejudicial,  where  the  facts  were  fully  stated  bv  the 
witnesses,  and  the  jury  drew  its  own  conclusions  from  the  iacts, 
under  the  instructions  of  the  court.  (Id.) 

li.  Reading  to  Juby  Ibbelevant  Part  car  CJoHsxiruTioir. — The 

that  the  court,  in  reading  to  tho  jury  the  provisions  of  tke  em- 
stitution  on  the  subject  of  contracts  for  tlie  sale  of  st<w  k>  on  mar- 
gin, read  also  the  first  part  of  the  section  containing  provisions 
relating  to  the  irrelevant  subject  of  lotteries  and  gift  enterprises 
cannot  be  material  or  prejudicial  to  the  defendants.  (Id.) 

10.  Instructions — Request  as  to  Absence  op  Syicpatht — Cbabqi 

AS  TO  AnsEXCE  OF  Egi  rriES. — The  refusal  of  a  requested  inatructioo 
that  "pluintifT  is  entitled  to  no  5yni{)atliy"  from  the  jury  is  not 
prejudicial  to  the  defendants,  wliore  the  court  charged  the  jurv 
that  "there  are  no  equiiies  between  these  parties,  and  their  rights 
are  to  be  determined  by  the  strict  rules  of  law."  (Id.) 

17.  Request  as  to  Absence  of  Pkesumption — Charge  as  to  Pbepon- 
DEUANCE  OF  EVIDENCE. — The  defendants  cannot  complain  because 
the  court  refused  their  request  to  tell  the  jury  "that  it  is  never 
to  be  presumed  that  parties  deliberately  enter  into  contract  in 
violation  of  the  constitution,"  where  the  court  clearly  charged 
tli«  jury  that  they  muai  find  for  the  defendants  iinless  they  lind 
from  tlie  prepondeiaiioe  of  the  eridoiM  that  the  tntiwietioBi  hi 
question  wero  margin  tranaactfona  witiiia  tho  t»— Ti<*ig  nf  ^a 
oonatitution,  aa  the  court  had  declarod  that  "»****8wg  (j^) 

18.  limcBEST. — plaintiff  recovering  money  paid  on  a  contract  for 
■alee  of  stock  on  margin  is  not  entitled  to  an  allowanee  of  interest 
from  the  commencement  ol  the  action.  (Id.) 

19.  Statute  of  Limitations — "Penalty" — Money  Had  and  Receivei>— 
Demand  and  Refusal. — An  action  to  recover  the  money  paid  in 
violation  of  the  oonstitation  ia  not  barred  within  one  year,  as  being 
an  action  to  recover  a  ^'penal^'  within  tho  meaning  of  scetioa 
340  of  the  Code  of  Civil  Procedure;  hut  the  action  ia  for  money 
had  and  received,  in  whioh  recovery  cannot  he  had  ezoepi  after  de- 
mand and  refiisaL  (U.) 

20.  OORBTITUTIONAL  PBOVUIOlf  RMIffATr-AOIION  QlVEN  HOT  PSNAI^ 

Damaqk  Msasubbd  bt  Moivr  Paul— The  provision  of  the  eoo* 
stitution  relative  to  unlawful  contraets  for  the  aale  of  stoeks  €■ 
margin  and  for  the  recovery  of  momy  paid  thereon  ia  not  peoa]» 
hut  remedial;  and  the  action  which  it  ^ves  is  not  a  penal  action 

merely  because  the  contract  is  unlawful.  The  recovery  therein 
cannot  be  said  to  be  without  reference  to  the  actual  damage  sofr 
tained,  the  damage  being  measured  by  the  money  paid.  (Id.) 
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GIFT.   8ee  DtoA,  2-4. 
GRANT.  See  Deed. 
GUARDIAN  AND  WARD. 

1.  Right  of  Pabknt  to  Gi^iBDiAmHiP.— Under  aeetloB  246  of  flio 
CMl  Cod^  and  sections  1747  and  1751  of  the  Code  of  CM 
Procedure,  the  superior  court  has  not  unlimited  discretion  to 
appoint  for  a  minor  a  guardian  othor  than  the  father  or  mother 
if,  in  its  opinion,  the  interests  of  the  minor  would  be  thereby 
subsen'cd.  Under  sudi  latter  section,  and  under  the  general  law, 
the  prima  facie  presumption  is  Uiat  the  parent  is  competent,  and 
the  court  is  not  niithorized  to  appoint  another  n»  guardian  unless 
it  finds  to  the  contrary.  (Estate  of  Campbell,  380.) 

2.  Fmonio  or  Iitoompetekct  of  Pasent. — ^Upon  a  contest  between 
the  father  and  a  maternal  grandparent  for  the  guardianship  of  a 

minor,  an  order  appointing  the  grandparent  as  a  guardian  is  not 
sustained  by  the  findings,  unless  the  court  finds  that  the  father 
is  incompetent.  A  mere  finding  that  the  appointment  of  the 
gra,'idparent  is  for  the  best  interests  of  the  minor,  in  respect  to 
its  temporal,  mental,  and  moral  welfare,  is  insufficient.  (Id.) 
See  Compromise,  5. 

HARBOR  COMISSIONERS. 

1.  BoABD  or  Staib  Habbob  0oioci88iozmi8 — JuBisDionoH  OvBB  Cbait- 
iiBL  Stbeet — Ebb  and  Flow  of  Tide  Water. — ^The  act  of  March 
16,  1878,  which  specially  extends  the  jurisdiction  of  the  board 
of  state  harbor  commissioners  in  and  over  Channel  street,  "as  far 

as  the  ebb  and  flow  of  tide  water,"  is  not  to  be  construed  as  con- 
finiiifj  their  jurisdiction  to  that  portion  only  of  Channel  street 
where  the  tide  chiis  and  Hows,  hut  as  extending  it  as  far  as  the 
tide  ehbs  and  liows  and  to  all  parts  of  Channel  street.  (People 
ex  rel.  Board  of  State  Harbor  Commrs.  v.  Pacific  Imp.  Co.,  442.) 

2.  ACTIOK  OF  Ejectment— Pr.EAniNc — Admission. — ^The  comraission- 
ers  are  autliorized  by  section  2'}'2'A  of  tl>e  Political  Code,  taken 
together  with  section  2.'>24  of  the  .huiiic  code  and  the  act  of  1878, 
to  bring  an  action  of  ejectment  in  the  niiiiie  of  the  peoj)le,  to  re- 
cover possession  of  a  strip  of  land  in  Channel  street  over  which 
the  tide  ebbs  and  Hows;  and  where  the  verified  complaint  alleges 
that  the  tide  ebbs  and  flows  over  the  premises  in  controversy, 
and  the  allegation  is  not  denied,  it  cannot  he  claimed  hy  the  de- 
fendant that  the  land  is  separated  from  the  canal  by  a  bulkhead, 
and  that  the  tide  does  not  ebb  and  flow  over  it.  (Id.) 

3.  Act  of  1878  not  Kepealed  by  Implication. — The  act  of  1878, 
providing  that  "tlie  inslu^re  limit  of  the  jurisdiction  of  the  board 
of  state  harbor  commissioners  shall  be  and  remain  the  same  as 
defined  in  secticn  2624  of  the  FoUtleal  Code,"  and  specially  ex- 
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HABBOR  COMMISSIONERS  (Continued). 

tending  their  jnrisdiction  in  and  over  Channel  etreei  ft  as 
the  ebb  and  flow  of  tide  water/'  is  not  rq»ealed  bj  implicatka 
as  to  the  latter  provision  by  the  subsequent  amendments  of  1887 

and  1889  to  aeetion  2524  of  the  Political  Code,  there  being  no 
radical  inconsistency  between  these  amendments  and  that  specia' 
provision  of  the  act  of  1878  which  can  still  stand  and  be  read 
a  part  of  that  section  as  amended,  and  as  a  proTieo  thereto.  (Id.) 

HIGHWAYS.   See  Streets,  Road%  and  Highways. 

HOMESTEAD. 

MoBTOAOX  BT  WiFE  TO  HusBAim-— EsTOPPEL.— 4Jnder  sections  1242  and 

1243  of  the  Civil  (''  <]>'.  community  property  on  which  a  hom^ 
stead  has  been  declared  cannot  be  mortgaged  by  the  wife  to  her 
husband,  to  secure  an  indebtedness  from  her  to  him,  by  a  mort- 
gnjro  in  which  she  alone  joins.  Such  a  niort;,mge  is  void,  even 
in  the  hand  of  an  assignee,  and  the  wife  is  not  estopped  to  deny 
its  invalidity.  (Freiermuth  v.  Steiglenaan, 
See  Trust,  14. 

HUSBAND  AND  WIFE. 

1.  iNJUuiLS  TO  Wife — lx>ss  of  Seicvicfs — Right  of  Actiox  by  Hus- 
band.— A  husband  is  entitled  to  itcuver  for  the  dama^j;.'  sustained 
by  him  by  reason  of  physical  injuries  inflicted  on  his  wife  through 
the  ne;.,'li;:('nce  of  the  defendant,  whereby  he  has  been  deprived 
of  her  services,  and  compelled  to  expend  money  as  a  couiiequenee 
of  such  deprivation.    (Martin     Southern  Pacific  Oo^  286.) 

2.  Community  Pbopebty — E.vaNixas  of  Wife. — The  services  of  the 
vife  are  a  part  of  the  earning  power  of  the  community,  and  the 
earniii;.'s  received  for  Iut  services  c(jnstitute  community  property, 
as  nuich  as  do  the  earnings  received  for  the  services  of  the  hus- 
band; and  for  any  wrongful  act  of  another  by  which  either  hus- 
band or  wife  is  deprived  of  the  capacity  to  accumulate  coniinunity 
property,  the  husband,  aa  the  head  of  the  community,  may  main- 
tain an  action  for  damages.  (Id.) 

3.  Expenses  Inci  iuied  by  Husrami. — In  such  an  action,  the  husband 
may  recover  the  expcn-cs  incurred  by  him  for  necessnry  labor 
and  services  substituted  for  the  ordinary  services  of  the  wife. 
(Id.) 

4.  NaTUBB  or  Ihjxtbt — Expert  Evidence.— The  character  of  the  in- 
juries sustained  by  the  wife,  their  probable  duration,  and  the 
medical  care  required  for  their  alleviation,  are  proper  subjects 
for  the  opinion  of  experts;  and  a  physician  who  had  attended 
upon  the  wife  may  tc.->lify  iis  to  tlie  character  of  the  mfdil?al  at* 
tendance  she  would  require  in  the  future,  lid.) 

bee  Deed,  9-13;  Divorce;  Homestead. 
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INJUNCTION. 

1.  Monoif  TO  D186OLVX — Dismissal  of  Suit — Li ability  or  Subcties — 
OounSEL  Fixs. — ^The  voluntary  dismissal  of  an  injiuction  suit  by 

the  plaintiff,  pending  a  motion  to  dissolve  the  injunction,  is 
equivalent  to  a  final  determination  that  the  injunction  wua  im- 
proporly  granted,  aa  respects  the  liability  of  the  sureties  on  the 
undertaking  to  respond  in  damages  for  counsel  fees  paid  bj  the 
defendant  to  his  attorney  for  making  the  motion  to  dissolve  the 
injunction.    (Frahm  v.  Walton,  396.) 

2.  Time  of  Payment  of  Counsel  Fees. — Whether  the  counsel  fees 
were  paid  in  advance  of  the  services,  or  were  not  paid  until  the 
action  was  dismissed,  is  immaterial.  (Id.) 

S.  Acnow  ow  iNJUwcnoK  Bond — Fees  Paid  to  Dissolvi  Injunctior 
— Finding  Against  Evidence. — In  the  action  on  the  injunction 
bond,  a  finding  that  the  plaintiffs  did  not  pay  any  money  to  tlieir  at- 
torney to  procure  the  dissolution  of  the  injuction  is  not  sustained 
by  the  evidence,  where  the  only  witness  was  a  plaint itV.  who 
testified  directly  that  he  agreed  with  the  attorneys  that  they  were 
to  move  for  the  dissolution  of  the  injunction  for  a  fee  of  four 
httadnd  dolkn,  wfaioli  mm  paid  to  tfaam  before  the  aetioii  waa 
Inrought  upon  the  bond,  and  tbat  other  sumi  were  paid  for  the 
•erriees  of  tho  attorneys  in  defending  the  injunction  auit  (Id«) 

See  Oonatitatlonal  Law,  1;  Speeifle  Fnfonnaaoi^ 
IN80LVEN0T. 

1.  Petition  bt  AssiGinB  10  Skll  Estatv — ^Titlb  or  AsnanB. — By 
an  adjudieatloi  In  inaolTency  the  pruiJirty  passes  from  tlie  in* 
solvent  debtor,  and  eomes  under  the  control  of  the  court;  and  a 
petition  for  the  sale  of  the  estate  of  the  insolTent,  whleh  alleges 
that  the  petitioner  is  the  duly  appointed,  qualified,  and  acting 
assignee  of  the  estate  of  the  insolvent,  and  as  such  assignee  has 
taken  possession  of  all  the  estate  described  in  the  petition,  sched* 
ule,  and  inventory  of  the  insolvent,  is  not  objectionable  for  not 
alleging  specifically  that  the  property  of  the  insolvent  has  been 
assigned  to  the  petitioner.  (In  re  Corralitos  Co-operative  Drying 
etc  Co.,  670.) 

f .  DncBiPTioir  or  Pkesonal  Pbopebtt  in  Petitidn — Refebbnob  10 
ScHBDULE  AND  INVENTORY. — A  petition  by  the  assignee  for  an  order 

to  sell  the  property  of  the  insolvent  need  not  describe  the  personal 
property  in  detail;  but  it  is  sufficient  to  refer  to  the  schedule 
and  inventory  on  file.  (Id.) 

t.  Requirement  of  Sale — Showing  of  Necessity. — The  insolvent 
law  is  distinct  from  the  ])rol)ate  law  in  requiring  that  all  of  the 
property  of  the  insolvent  shall  be  s<»l(l  and  converted  into  money; 
and,  in  case  of  a  petition  for  an  order  to  sell  the  property  of  the 
insolvent  at  public  sale,  as  distinguished  from  a  private  sale, 
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no  neceasity  need  be  shoim  to  justify  an  order  of  lale  thereof. 
(Id.) 

4.  Pdbuo  Saxjbs— Dmaonomi  bt  Oopkt  Hit.i  nr  ICabsb— MoncB.-- 
The  only  requirement  of  the  InsolTcnt  law  in  reference  to  public 
■alee  ol  the  estate  of  the  insolvent  is  that  svch  sales  shall  be  made 
"as  ordered  by  the  court";  and  the  court  has  power  to  direct 
that  the  property  shall  be  sold  together  and  not  separately,  and 
to  direct  in  what  paper  and  for  what  period  notice  of  the  sale 
shaU  be  published.  (Id.) 

6.  Jurisdiction  of  Jitdok  Presiding  in  Another  County — Psesump- 
TlON. — A  judge  of  the  superior  court  of  one  county  presiding  in 
another  eounty,  upon  ]>r(>i)(  r  lec^uest,  has  jurisdiction  to  make 
an  order  I6r  the  lale  of  the  property  of  an  insolvent  debtor,  in  sudi 
other  county;  and  in  the  absence  of  a  showing  to  the  contrary, 
it  must  be  presumed  that  he  waa  requested  to  preside,  either  by 
the  judge  of  the  superior  court  of  such  eounty  or  by  th«  goveiner 
in  accordance  with  section  8  of  article  VI  of  the  constitution.  (Id.) 

0.  Assignee's  Sale — Purchase  of  Firm  Assets  by  Insolvent  Pabt- 
XFR — Enkoucement  OF  Claim  Aoainst  Copartnkr. — A  member  of 
a  linn,  alter  an  adjudication  in  insolvency  of  the  lirm  and  its  mem- 
bers, and  the  surrender  of  the  firm  and  individual  assets,  may 
enter  into  any  legitimate  business,  and  may  make  a  lawful  por^ 
chase  for  cash,  not  shown  to  be  any  part  of  the  insolvent  effects,  of 
the  books  of  account  in  favor  of  Uie  firm,  sold  at  public  action 
by  the  assignee,  and  may  thereafter  enforce  a  daim  in  favor  of 
the  lirm  against  the  estate  of  the  insolvent  copartner,  and  may,  as 
a  creditor  thereof,  claim  and  receive  a  pro  rata  share  out  of  his 
individual  estate.   (In  re  Levy,  282.) 

7.  Fruits  of  Purchase — Kestitutiop*  of  Purchase  Money. — It 
would  be  highly  inequitable  to  deprive  the  member  of  the  insolv- 
ent firm  who  made  the  purchase  of  the  books  of  account  at  pub- 
lic auction  ctf  the  fruits  of  his  purchase,  without  restoring  to  him 
the  amount  of  the  purchase  money  paid  therefor.  (Id.) 

See  Banks;  Mortgage,  21,  23. 
INSANITY.  See  Criminal  Law,  IS-lft;  Willi. 

INSTRUCTIONS. 

Exception  to  Parts  or  Charge. — An  exception  embodying  certain 
portions  of  the  charge  of  the  court,  and  stating  that  "the  action 
of  the  (ourt  in  ^'ivin;,'  said  j)ortions  of  said  charge  was  contiary 
to  law,"  is  sullitiently  8})ecific  to  raise  a  question  of  law  pre- 
sented by  a  particular  portion  of  the  charge  so  e.\crp:c-I  t(. 
(Wales  V.  Pacific  Electric  Motor  Co.,  521.) 
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IK8XRUCTI0NS  (CoutiiiiMd). 

8ie  Cootnujt,  1;  Griminl  Law,  7,  9»  21,  89,  8S,  84|      4A,  47, 
54,  6O-09»  7M9|  Dunagetp  6|  Fteiid,  6f  CtaunbUag  Ooatocmei, 
•  12,  15-17;  Interest,  Landlord  and  TMUUit»  8;  4-6;  N^gligenoe, 
9|  Survtifls,      12s  Wilk,  4-7. 

INSUBAKCE. 

1.  AoaxaoT  iNSUBAiraB— Hiatb  Thbouah  Extebi? al  AflBii€T— Evi- 
BBHOB^-In  an  action  upon  a  poUej  of  accident  insurance,  condi* 
tioned  upon  the  death  of  the  insured  happening  from  "bodily  in- 
juries sustained  through  external,  violent,  and  accidental  means," 
a  verdict  in  favor  of  the  plaintiff  will  not  he  diaturlK^d  on  appeal 
on  the  ground  that  it  is  not  supported  by  the  evidence,  if  the 
evidence  is  conflicting  as  to  whether  the  death  resulted  from  a 
diieait  of  tlM  heart,  or  a*  to  the  result  of  a  blow  on  the  head 
of  the  insured,  occasioned  by  the  capsizing  of  a  rowboat  In  which 
he  was  riding  within  an  hour  of  his  death.  (Stout  ▼.  Faoille  Mui. 
life  Ins.  Co.,  471.) 

8.  WnoHT  or  Evxderoe. — ^The  conflicting  testimony  as  to  the  inune- 
diaio  eauso  of  the  death,  Inclndfag  the  Inteent  ImporbabiUty  of 
the  truth  id  a  witness  who  testifled  to  the  reoepticn  of  the  blow.  Is 
a  matter  for  the  jury  to  wdgfa  and  determine.  (Id.) 

2.  Chahactebistics  of  Blow  CAUsuio  Death. — witness  present 
at  the  time  of  the  infliction  of  the  blow  on  the  insured  may  be  asked 
to  describe  its  apparent  characteristics  and  m  to  whethor  It  was 
a  Ugbt  or  a  heavy  blow.  (If) 

8eeCoets,2. 

[KTERE8T. 

1.  Instruction  as  to  Alix)wanc«  or  Iivtebsot — Constbuction  oi 
Vebdict — Clerical  Erbob — Judgment. — Where  the  court  in- 
*  structed  the  jury  that  if  they  should  And  for  the  plaintiff  they 
should  add  interest  fhnn  the  time  the  amount  found  became  due  to 
the  date  of  the  verdict,  a  verdict  allowing  interest  on  the  amount 
found  due,  "at  .07  per  cent  per  annum,"  from  a  specified  date  un- 
til the  date  of  the  verdict,  is  to  ho  construed  as  an  intended  oom- 
pliance  with  the  instructions  of  the  court.  The  expression  ".07" 
is  to  be  regarded  as  clearly  a  clerical  error;  and  judgment  wan 
properly  entered  for  the  amount  found  due,  with  interest  at 
seven  per  cent  per  annum.  (Lake  Shore  Cattle  Co.  v.  Modoc  Land 
etc.  Co.,  669.) 

8.  AonoH  FOR  Grapes  Sold  amp  DKUvmD— Wnrraiir  Contbact— 
Tims  or  Payment — Alix)wance  of  Ihtkbist. — In  an  action  for 
grapes  sold  and  delivered,  where  the  price  of  the  grapes  is  fixed 
by  a  written  contract,  pleaded  in  the  answer,  and  the  amount  of 
recovery  is  capable  of  being  made  certain  by  calculation,  the 
plaintiff,  in  a  judgment  based  upon  the  contract,  is  entitled  to 
recover  interest  from  the  time  fixed  in  the  contract  for  payment; 
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INTEREST  (Continued). 

and  it  is  proper  to  look  to  the  contract  to  detetiBiiM  tbt  aUowaact 

of  interest.    (Ryland  y.  Heney,  426.) 

See  Gambling  Contracts,  18. 
Iin:£RVENTION.   8m  Pleading,  IS, 
IRRIGATION  DISTRICT. 

1.  iBBiQAnon  Act— Tax  Dbd— VAuniTr  or  AsnasMiifT— Mn- 
XOMBB.— Under  eeetion  S2  of  the  IrrlgatioB  aet  of  1887,  proridiaig 
that  "when  land  It  sold  for  asMSsmenti  eometlj  imposed,  as 
the  property  of  a  particular  person,  no  misnomer  of  tho  owner, 
or  supposed  owner,  or  other  mistake  relating  to  the  ownership 
thereof  afTects  the  sale  or  raiders  it  void  or  voidable."  an  assess- 
ment made  by  an  inigatioii  di-tiict  to  the  ''Escondido  Seminary," 
instead  of  to  the  "regents  of  the  Escondido  Seminary,"  is  not 
invalid,  and  cannot  vitiate  a  tax  deed  made  thereunder.  (Escon- 
dido Ili^fh  School  Dist.  v.  Escondido  Seminary  of  University  of 
Southern  California,  128.) 

2.  CONSTITUTIO.TAL  LaW — SPECIAL  LEGISLATION, — Sootinn  32  of  the 
irrigation  act  is  not  unconstitutional,  as  bein;,,'  special  legislation, 
but  is  a  gi'iioral  law.  api)l\  ing  equally  to  all  persons  embraced  in 
a  class  founded  upon  a  proper  distinction.  (Id.) 

8.  Tax  Debd  ab  EviDENOB-^NSTiTnnoNAL  QmEsnoR— Ooirmucnoir 

OF  Statute. — The  question  as  to  the  constitutionality  of  subdivi- 
sion 7  of  section  30  of  the  irrigation  act  of  1887,  making  the  tax 
deed  conclusive  evidence  of  the  regularity  of  all  the  proceedings 
from  the  assessment  to  the  deed,  is  independent  of  the  prior  pro- 
vision'^  of  the  section  making  the  deed  prima  facie  evidence  of 
seen  spc  c  ially  enumerated  facts,  corresponding  to  those  enumerated 
in  section  3786  of  the  Political  Code;  though  it  seems  that  the 
subdivision  may  be  reasonably  construed  as  referring  to  proceed- 
ings other  than  those  aa  to  which  the  deed  is  made  prima  facie  evi- 
dence, so  as  to  relieve  it  from  constitutional  objection.  (Id.) 

4.  ASSF.S.SMENT  TO  PaY  ANNUAL  InTEUI  ST — DISCRETION  OF  DIRECTORS. 

S»'(  lion  22  of  the  irrigation  act,  providing  that  "the  board  of 
diiectors  shall  levy  an  assessment  sufficient  to  raise  the  annual 
interest  on  the  outstanding  bonds,"  does  not  confine  their  power 
oi  assessment  to  the  exact  amount  of  the  interest*  but  allows  them 
a  reasonable  discretion  in  the  matter.  (Id.) 

Ik  Prolonged  Effort  in  Collectton — Slight  Excess — ^Valihitt  or 

Tax  Deed. — The  collection,  after  prolonged  effort  for  four  years, 
of  a  sum  a  few  hundred  (htllars  in  excess  of  fifteen  thousand  dol- 
t!»rs  r('(|uired  to  be  rni-td  hy  an  assessment  to  pay  the  j-.imual 
interest,  does  not  show  an  abuse  of  discretion  of  the  directors  in 
levying  the  assessment,  and  cannot  render  invalid  a  tax  deed 
based  upon  the  assessment.  (Id.) 
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IRRIGATION  DISTRICT  (Contimnd). 

6.  Recital  nr  Deed  of  Cebtificats  of  Sale — ^Afpeal — Defectiyx 
Reoobd— PuBUHpnoN.— If  the  tax  deed  It  not  printed  la  the  vte- 
ord  upon  appeal.  It  muit  he  praromed  In  fttTor  of  the  judgment 
that  the  deed  oorreettj  recited  the  oertlfioate  of  eale  aa  required 
under  the  act  of  1887;  and  a  daim  that  the  tax  deed  offered  In 
evidence  is  void  for  failure  to  make  such  recital  cannot  be  eua- 
tained.  The  appellanta  must  afllrmatlTely  make  error  to  appear. 
(Id.) 

Bee  Mandamus,  I,  t, 
JUDGE.  See  Contempt;  InsolTencj,  C 
JUDGMENT. 

Judgment  Partly  Satisfied — Effect  of  Affirmance. — The  affirm- 
ance of  a  judpiitnt  will  not  alTect  the  fact  that  it  haa  been  partly 
satisfied.    (R viand  v.  Heney,  426.) 

See  Api'C'ul,  1,  4,  6,  8,  9,  13:  Banks,  4;  Claim  nn»i  Dolivoiy,  5; 
Compromise,  3j  Contract,  3-5;  Divorce,  1-3  j  Eminent  Domain, 
7;  Fraud,  4;  Interest;  Jurisdiction;  Mandamus,  4;  Mortgage, 
1-4,  9,  12,  13,  19,  20}  Partition,  3;  Pleading,  6-8,  11;  Receiver} 
Bee  Adjudicate;  Statute  of  Limitations,  7,  8;  Way,  1,  8. 

JUDICIAL  NOTICE.   See  Plaee  of  Trial,  4. 

JURISDICTION. 

1,  Cobporatkjn — Judgment  in  Anothkb  State — Jubisdiction  of  Per- 
son— Cessation  of  A(;ency. — Service  of  summons  in  an  action 
commenced  in  another  state  a^'ainst  a  corporation  of  this  state  by 
delivery  of  process  therein  to  a  torn>er  agent  of  the  corporation, 
trhich  had  ceased  to  do  business  in  that  state,  and  had  no  agency 
or  agent  therein  at  the  time  of  such  service,  could  not  give  juris- 
diction of  the  person  of  the  corporation  to  a  court  of  that  state; 
and  a  judgment  based  upon  such  serrlee  cannot  create  a  right 
of  action  against  the  corporation  in  the  courts  of  this  state.  (Eu- 
reka Mercantile  Co.  t.  California  Ins.  Co.,  163.) 

2.  Pboop  <w  Aoenct— Recital  ur  Jin>6XEi«T— Aonon  UfON  Jom- 
MBKT — ^DisPBOOF. — The  recital  In  the  judgment  that  "proof  was 
made  In  open  court  that  the  person  on  whom  senrice  waa  made 
was  agent  of  the  defendant  at  the  time  of  the  service  of  the  sum- 
mons and  complaint  on  him,"  is  not  conclusive  of  the  jurisdiction 
of  the  person  of  the  corporation,  and  does  not  preclude  the  cor- 
poration, in  an  action  ifpon  the  judgment,  from  showing  that  such 
person  was  not  such  agent.  (Id.) 

i.  SraroiJkTiov  or  Parties — Defeat  or  Pbeschption. — ^The  stipula- 
tion of  the  parties  in  the  action  upon  the  judgment  that  the  per- 
son served  was  not  an  agent  of  the  defendant  at  the  time 
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jrUBISDICXION  (Contimied). 

of  the  MTvioe,  defeats  any  prwumptioii  wieiiig  from  tlie  icdtal 
of  proof  in  the  judgment.  (Id.) 

4.  Recital  not  Res  Adjudicata. — The  recital  in  the  judgment  re«- 
dered  in  the  absence  of  the  defendant  is  not  rea  adjudicata,  and 
cannot  eatop  the  defendant.  No  lasne  as  to  the  agency  for  the 
defendant  of  the  person  served  was  presented  to  the  court  for 
determination.  (Id.) 

6.  Refusal  to  Set  Aside  Judgment — Conclusiveness  not  Suown  — 
The  more  refusal  of  the  court  of  the  other  state  to  set  aside  the 
judgment,  on  motion  of  the  defendant  at  some  subsequent  date, 
not  appearing,  and  upon  grounds  not  shown,  and  which  does  not 
show  that  it  had  obtained  jurisdiction  of  the  defendant,  and  whidi 
refusal  is  no  part  of  the  judgment  record,  cannot  be  held  to  eon* 
elude  the  defendant.  (Id.) 

See  Appeal,  6;  Benevolent  Association,  4,  S,  7$  Debtor  and 
Creditor,  1;  Divorce,  2;  Harbor  Commissions,  1|  Inaolvcn^. 
5;  Justice's  Court;  Place  of  THal,  3;  Receiver,  2. 

JURY  AND  JURORS. 

I.  Challenge  to  VAXttsb—'BiM  or  Shebiiv— AmUNr-Upon  a  ciial- 
lenge  to  the  panel  of  trial  jurors  on  the  ground  that  the  sheriff 
who  summoned  them  was  biased,  the  condition  of  mind  of  that 
ottoer  is  a  question  of  fact  for  the  trial  court,  and  the  denial 
the  challenge  iHll  not  be  reviewed  on  appeal  when  the  evi* 
dence  as  to  his  mental  condition  is  conlUctiiig.  (People  t.  Hart- 
man,  487.  ) 

ft.  Tbial  bt  Just— Chaluenobi  roB  Causb— CoNBmucnoN  or  Oodb — 

CORSAHOVINITT  OB  AVFIXITT  TO  **PAm** — ^BomiOUL  iKiaBBST.— 

Subdivision  2  of  section  602  of  the  Code  of  CivO  Procedure  re- 
lating to  trial  1^  jury,  which  makes  "consanguinity  or  affinity 
within  the  fourth  degree  to  any  party"  a  ground  of  challenge  of 

a  juror  for  cause,  is  to  be  liberally  constr\iod.  It  is  not  intended 
thereby  to  require  that  the  "party"  shall  be  in  name  a  party 

to  the  litigation,  hut  the  provision  is  niennt  to  cover  the  case 
of  relationship  to  any  party  shown  to  be  directly  and  b^-nefieially 
interest <'d  in  the  result  of  the  litigation,  by  any  participation  ia 
the  recovery.    (County  of  Mono  v.  Flanigan,  105.) 

Challenge  or  Juror  for  Actual  Bias — DisALLowAifCE — Dbbcbb* 
flON — ^Review  Upon  Appeai..-— It  is  only  where  the  evidence  ad- 
duced  upon  the  challenge  of  a  juror  for  actual  bias  is  such  as 
plainly  and  clearly  to  show  the  l)in.s  of  the  juror,  and  the  case 
is  one  in  which  the  law  maniferitly  k-aves  nothing  to  the  con- 
science or  discretion  of  the  court,  that  the  action  of  the  court 
in  disallowing  it  is  reviewable  upon  appeal;  and  where  such  state 
of  facts  is  not  established,  the  ruling  of  the  trial  court  will  no** 
be  disturbed.  (Id.) 
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JURY  AMD  JUR0B8  (Contiiraed). 

4.  Just  Ikui^PABiinoii— Failuib  to  Dbposit  Jubt  Fkis— Waitbb. 
A  defenduit  in  aa  action  of  partition,  whidi  had  been  on  the 
trial  calendar  for'  aeveral  veeks  prior  to  the  time  at  which  it 
w*4  actually  tried,  marked  ae  a  court  case  as  distinguished  from 
a  jury  case,  in  accordance  with  the  custom  of  the  court,  and 
which  at  the  time  it  was  first  called  for  trial  had  been  answered  as 
**ieady,"  without  any  request  for  a  jury,  is  not  entithni  to  a  jury 
merely  bocause  he  demands  it  at  the  time  of  the  trial,  in  the 
absence  of  an  offer  by  him  to  deposit  the  jury  fees,  as  required  by 
a  rule  of  the  court.    (Naphtaly  v.  Rovegno,  G39.) 

See  Estates  of  Deceased  Persons^  7;  License,  2. 

JUSTICE'S  COURT. 

1.  Uni-awfi'l  Detainer — ^Trebled  Damages — Jubisdictton  or  Jus- 
tice's CouBT. — A  justice's  court  has  no  jurisdiction  of  an  action  for 
unlawful  detainer,  though  the  rent  is  only  ten  dollars  per  month, 
where  the  whole  amount  of  rent  alleged  to  be  due  and  unpaid 
aggregates  one  hundred  and  twenty  dollars,  and  the  complainant 
seeks  that  the  same  be  trebled  as  damages  for  the  unlawful  de- 
tention.    (Hoban     Ryan,  96.) 

2.  Tkst  of  Jurisdiction — Amouwt  Sued  For. — The  test  of  the  juris- 
diction of  the  justices'  courts,  whether  exclusive  or  concurrent, 
is  the  same  as  that  of  the  superior  courts,  viz.,  ''the  amount  sued 
for,  exclusive  of  interest."  (Id.) 

3.  "Amount  or  Damages  Claimed." — ^The  provision  of  the  constitu- 
tion limiting  the  jurisdiction  of  the  justices'  courts  in  actions 
for  forcible  entry  and  detainer  to  cases  where  the  "whole  amount 
of  damages  claimed  exceeds  two  hundred  dollars,"  is  intended  to 
exclude  such  jurisdiction  where  the  whole  amount  of  the  trebled 
damages  claimed  for  the  unlawful  detention  exceeds  two  hundred 
dollara.  (Id.) 

LACHES.  See  Praetice,  2. 

LAin>LOBD  AND  TENANT. 

1.  iBAsa— TkBioRAnoii  Usoir  Saub— ComniDonoir  or  OomfAm^ 
Good  Faith — ^FaAun-^RaiDBBAnoxr.— A  coranaat  in  a  lease  for 
a  term  of  Are  years,  that  in  ease  the  lessor  shall  sell  the  prop- 
erly at  any  time  during  the  term  the  lessee  shall  yield  posses- 
■ion»  is  to  be  construed  as  importing  an  actual  sale  in  good  faith 
f«r  value,  and  not  a  fraudulent  sale,  without  valuable  considera- 
tion, to  deceive  the  lessee,  and  deprive  him  thereby  of  his  right 
of  possesion.    (Davis  v.  Schweikert,  143.) 

5.  Action  for  Damages— Fraduixnt  Conveyance  by  Lessor — Ques- 
tions FOR  Jl  ry — Instki  ctions. — In  an  action  by  the  lessee  against 
the  lessor  and  his  wife  to  recover  damages  for  iM-ing  deprived 
of  his  term  by  a  fraudulent  conveyance  from  the  lessor  to  his 
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LAKDLOBD  AMD  TENANT  (Continiied). 

wife^  where  the  sale  wn  not  shown  to  have  been  made  in  good 
faith  or  for  a  Talnable  eoosideration,  and  admiasioners  were  shown 
to  hare  been  made  by  the  husband  and  wife  that  the  deed  was 
intended  to  get  rid  of  the  leasee  and  to  deceive  hSm  into  surren- 
dering the  possession,  the  conrt  was  justiiied  in  snbmitting  to 
the  jury  the  question  of  fact  as  to  fraud,  conspiracy,  and  con- 
sideration for  the  deed,  under  proper  instnictioiis  upon  those  qnea- 
tions.  (Id.) 

8.  OomnxioirAL  Estah  or  Issbd— Bcunir  or  Fboqt  Urar  Icmqa — 
SuvfOBT  or  VmnoT. — The  ]eesee»  having  received  a  eonT^yanee  of 
an  estate  for  years  upon  condition,  was  entitled  to  the  estate 
conveyed,  unless  the  lessor  could  and  did  show  that  the  con- 
veyance was  such  a  conveyance  as  was  contemplated  by  tiie  lease, 
and  was  made  in  good  faith.  Where  the  lessor  and  his  wife  were 
both  witnesses  in  the  action,  and  neither  of  them  as  to 

the  true  consideration  for  the  deed,  nor  that  it  was  made  in 
good  faith,  nor  as  to  its  object  or  purpose,  a  verdict  for  the  plain- 
tiff, based  upon  evidence  of  ttieir  manifest  intention  to  get  rid 
of  the  plaintiff,  cannot  be  disturbed.  (Id.) 

4.  IivSTRuonoN  AB  TO  EFFECT  OF  Ded. — It  wus  oorrect  to  instruct 
the  jury  that  the  deed  might  be  good  as  between  the  dsfendanti^ 
and  yet  not  aifect  the  rights  of  the  plalntiir.  (Id.) 

0.  iHSTBuoTioif      TO  FaooT  or  "BBnsDrrATiozra^— BDnmcB  to 

Pleadings — ^Modificatioh— Acts  of  DcmiAirT. — ^Where  the  com- 
plaint alleged  fraudulent  conduct  and  representations  of  the  de- 
fendants, intended  to  deceive  the  plaintiff,  an  instruction  requested 
by  the  defendant  that,  "in  order  to  sustain  the  allegations  of 
fraud  arid  deceit  the  evidence  must  be  clear  and  convinc- 
ing ....  that  the  representations  alleg:ed  to  have  been  fraud- 
ulent and  (loceitful  were  not  true,"  is  properly  modified  by  Bubsti- 
tutin-,'  the  words  "acts  of  the  defendants"  for  the  word  ''repre- 
sentations.*'  (Id.) 

Iirtnnjonoir  as  to  duam  or  Oohvbtahobs— DmvAnoir  or  Pos- 
•iSBioif— MoDDiOATioxr— Goon  Faith  of  CoirviTAiroi.— An  instme- 
tion  requested  by  the  defendants  to  the  effect  that  the  mere 

fact  that  one  of  the  objects  of  the  conveyance  was  to  deprive  the 
plaintiff  of  possession  under  the  lease  would  not  entitle  plaintiff 
to  a  verdict,  was  properly  modified  by  adding  "if  you  find  that 
said  convej'ance  was  made  in  good  faith."  If  not  made  in  good 
faith,  and  one  of  its  objects  was  to  deprive  plaintiff  of  posses- 
sion, the  plaintiff  would  be  entitled  to  a  verdict  in  view  of  the  evi- 
dence of  the  admissions  made  by  the  defendants.  (Id.) 
See  Conversiou,  3;  Fraud,  2,  3. 

liANDS.    See  Swnmn  and  Overflowed  Lands. 
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LARCENY.    See  Criminal  Law, 
LBASB.    See  Laadlord  and  Tenant, 
UBGISLATDBB.  Sea  Oonttitiitioiial  Law,  i> 
LIBEL.   See  Damages,  4. 

LICENSE. 

1.  License  Tax — Business  or  Raising  and  Pasturinq  Sheep — 
Tban SPORT ATION  Thbouoh  County. — One  wlio  is  engaged  merely  la 
transporting  a  herd  of  sheep  across  a  county  to  his  ranch  in  an- 
other county,  and  is  not  engaged  in  the  business  of  raising,  graz- 
ing, and  pasturing  sheep  within  the  county,  ia  not  liable  to  a  license 
tax  upon  tiiat  busineu.    (Cotmty  of  Mono     Flanigan,  105.) 

2.  Action  fob  License  Tax — Trial — Challenge  of  Jurou — Rbxa- 
TlONsnip  TO  Inteuested  OFFigEU. — Upon  the  trial  by  jury  of  an 
action  to  recover  a  license  tax  upon  sueh  business,  a  juror  who 
is  shown  to  be  the  brother  of  an  ofUcer  employed  by  the  county 
to  oolleet  such  taxes,  who  by  the  terms  of  his  employment  is  dV 
netij  and  beneileiaUy  interested  in  the  enforcement  cl  the  lioense 
tax  in  question  to  the  sxtent  of  ten  per  sent  of  tho  reeovrj,  ia 
properly  ehallenged  and  axenssd  for  eause.  (Id.) 

3.  pLSAomo — ^Alleged  Dates  or  Busikiss— LiMiTmo  of  Evioence.— 
Under  a  eomplaint  in  suefa  action  which  charges  the  defendant 
with  liaying  engaged,  in  the  business  of  raising,  gracing,  and  pas- 
turing sheep  within  the  comity  between  the  first  day  of  June  aad 
the  third  day  of  July,  the  date  of  the  filing  of  the  oomplaint»  the 
court  properly  limited  the  evidence  to  the  acts  of  the  defendant 
between  thoee  dates.  (Id.) 

4.  Amxndicekt  or  Gomplaiht — SuBsiQusfT  Cause  or  Aonoir. — ^Ihe 
cause  of  action  to  enforce  a  liotnse  tax  must  be  limited  to  busi- 
ness conducted  1^  the  defendant  before  the  commencement  of  the 
action.  No  amendment  to  the  complaint  can  be  permitted  to 
charge  the  defendant  upon  a  cause  of  acticm  arising  after  the 
commoicement  of  the  action.  (Id.) 

LOAN.   See  Banks. 
MALICE.    See  Arrest,  2. 

BIANDAMUS. 

1.. Accusation  Against  Directors  of  Irrigation  District — Refusal 
TO  Issue  Citation. — Mandamus  will  not  lie  to  compel  a  superior 
court  which  has  refused  to  issue  a  citation  upon  an  accusa- 
tion made  under  the  proyisions  of  sectidn  772  of  the  Fenal  Oods 
against  a  director  of  an  irrigation  district,  charging  him  with 
n^Iect  to  perform  his  oiSeial  duty  as  such  director,  **to  issue 
said  dtatiott,''  and  to  proceed  with  the  hearing   of  the  sam% 


Digitized  by  Google 


752 


Marriage. 


MANDAMUS  (Continued). 

[Temple,  J.,  and  Beatty,  C.  J.»  disMiiting.]  (Kerr  Supenoi 
Court,  183.) 

2.  Judicial  Discbetion — Fbuttless  Rbsttlt — ^Final  Aoimr.  Jf«i> 

damns  will  not  lie  to  control  judicial  discretion  nor  to  compel  a 
court  to  exercise  it«  discretion  in  a  particular  maimer,  nor  to  con- 
trol tlie  result  of  its  action,  nor  to  compel  it  to  grant  rather  than 
to  refuse  a  motion  or  request,  nor  to  compel  action,  the  results  of 
which  would  be  vain  and  fruitless,  nor  to  disturb  the  liaal  action 
of  »  «aart  fiOB  whiflh  thin  to  BO  appeal.  (Id.) 

3.  Mandamus  to  County  Auditor — Compliance  With  Mawdate — 
Appeal  Precluded — Stay  Bond. — Where  a  mandamus  lias  been 
granted  by  the  superior  court  to  compel  the  county  auditor  to 
tome  hto  warrant  for  the  amooiit  of  a  daim  tllowed  bj  the  boerd 
of  supervtoors,  the  Tolnntary  compliance  of  tlie  auditor  with  the 
mandate  predudee  the  prosecution  of  any  appeal  therefrom,  either 
by  him  or  by  the  county  on  his  behalf,  although  a  stay  bond  upon 
appeal  lias  been  dispensed  with  upon  the  order  of  the  oonrt. 
(Moore     MorriiOD,  80.) 

4.  Claim  Aqaikst  Couutt-- BiTOffB.  or  Jdmiodit  AoASmn  Ammm 
— Oouutt  not  EsTOPrBD— MoifBT  Paid  Upon  Ilwac  "Dbuxdj— 
A  judgment  in  nuindaimu$  to  compel  the  county  auditor  to  draw 
hto  warrant  for  the  payment  of  a  claim  against  the  county,  though 
it  estops  the  auditor  when  made  final  by  dismissal  of  an  appeal 
therefrom,  cannot  estop  the  county  which  is  not  a  party  to  the 
action.  Ihe  county  cannot  be  prejudiced  by  the  diamissal  of  such 
appeal;  nor  does  the  act  of  the  county  auditor  in  complying  with 
the  mandate  of  the  court  hnvc  arty  other  effect  upon  -ho  rights 
of  the  ronnty  to  recover  money  paid  upon  an  alle^ral  k'niand  than 
it  would  have  had  if  no  legal  proceedings  had  been  commenced. 
(U.) 

See  Keclamation  District,  7;  Witness,  2. 
MARRIAGE.   See  Criminal  Law,  6-9. 
MEASUBB  OF  DAMAQIS.  See  Damage!^ 
MECHANICS'  LIENS. 

1.  rUEMATUBE    PAYMENT    TO  CONTBAOTOB — PlJCADINa — AlfOUIfT  DlI 

CoifimACiOB.— In  an  action  to  foreeloee  the  lieu  of  a  matertolmaa 
an  averment  in  the  complaint  that  a  specified  turn  to  due  from 
the  owner  to  the  contractor  which  baa  not  been  paid,  omitting 
credit  of  a  premature  payment  made  hj  the  owner  to  the  ean> 
tractor,  which,  under  section  1184  of  the  Code  of  Civil  Prooednre^ 
has  no  affect  as  a  payment,  as  against  a  licnholder,  states  the 
ultimate  fact,  and  need  not  set  forth  the  reason  why  the  amount 
Rtated  is  due  and  unpaid  in  order  to  raifte  an  issue  as  to  the  fact 
oi  premature  payment.    (Ganahl  v.  Weir,  237.) 
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HBGSANIOS^  LIENS  (Gonti&iiid). 

ft.  IXAprucABix  Pbotision — ^NonoB  to  Owrkb  to  Stop  Payment. — 
The  prorisioii  in  aection  1164  of  the  Code  of  OWil  Procedure 
which  allowe  notice  to  he  eerved  upon  the  lepnted  owner  to 
stop  further  payment  to  the  contraetor  ie  inapplicable  and  has 
no  effeet  upon  the  other  provision'  in  that  section  that»  as  to 
liens,  a  premature  payment  to  the  contractor  "shall  be  deemed 
as  if  not  made,  and  shall  be  applicable  to  such  liens,  notwith- 
standing the  contractor  may  thereafter  abandon  his  contract." 
(Id.) 

S*  DeTKNBE  to  FORBCLOSUBl — ^LlXN  ClaUOD  BT  SUIBTT — ^INOCMNITT 

TO  OwmcB — Full  Patmsnt  to  C3ontbactor. — It  is  a  sufficient  de- 
fense to  foreclosure  of  plaintiff's  lien  that  as  xurrty  on  the  con- 
tractor's bond,  he  agreed  to  indemnify  the  owner  against  all  claims 
and  denmndn,  except  the  sum  agreed  to  be  paid  to  the  contractor, 
•  regardless  of  the  validity  of  the  contract,  and  also  consented  that 
the  contract  nii^'ht  be  modified  without  affecting  his  obligation, 
and  that  the  contractor  has  in  fact  been  fully  paid  by  the  owner. 
(Id.  ) 

4.  Premature  Patmshts  Effective  as  to  Surety. — ^The  rights  of 
the  surety  are  measured  by  the  terms  of  his  bond;  and  he  can- 
not daim  that  premature  payments  made  by  the  contractor  were 
not  affectfye  as  to  him,  so  as  to  permit  the  enforcement  of  his 
daim  of  lien  against  the  owner,  who  has  fully  paid  the  con- 
tractor, and  who  is  indemnifled  by  the  bond  against  any  other  or 
further  daim.  (Id.) 

6.  CoRmnr  or  MomnoATiOH— Chahob  or  This  or  Patmeiit.— The 
exprese  eonsent  in  the  bond  to  any  modification  of  the  contract, 
without  affecting  the  obligation  of  the  enrely,  includes  the  modi- 
fication of  a  change  in  the  time  of  payment  to  the  contractor, 
and  the  surety  has  no  right  to  complain  of  the  time  of  a^y  pay- 
ment made  by  the  owner  to  the  contractor.  (Id.) 

BUILMHO  OOimAOT — PaYMEKT   OF    BiLLS— SUBSTAHTIAL  COMPU- 

ANCE  yriTH  Law. — A  building  contract  providing  that  "all  bills 
for  materials  and  labor,  when  indorsed  by  the  contractor,  will  be 
paid  on  demand,  provided  said  bills  do  not  exceed  neventy-five 
per  cent  of  tlie  whole  value  of  materials  and  lalxir  employed  in 
the  erection  of  the  building;  to  the  date  of  the  bills,"  and  that 
a  fixed  sum,  "upward  of  twenty-five  per  cent  of  the  contract 
price,  is  to  be  paid  thirty-five  days  after  the  building  is  com- 
pleted," does  not  substantially  depart  from  the  provisions  found 
in  section  1184  of  the  Code  of  Civil  Procedure.  (Brill  v.  De 
Turk,  241.) 

7.  Action  ow  CowmacioE's  Boirn—VoumTAiT  Patxemt  or  Liens  by 
OwHBin— Excess  or  Sum  Dub  Ommacioip-SuBBrT  nor  Liable— 
The  owner  of  the  building,  who  neglected  to  avail  himsdf  of  a 
valid  defense  to  the  foredosure  of  liens  filed  in  excess  of  the 
amount  due  the  contractor,  under  a  valid  contract,  and  paid  a 
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MECHANICS' LIENS  (Continued). 

judgment  foreolosing  the  seme,  mnrt  be  deemed  to  ha,rt  mede  e 
Tolunteiy  payment  of  eudi  oeees,  and  cannot  maintain  an  aetiba 

to  recover  the  excess  eo  paid  against  a  surely  on  the  ocmtractor's 
bond,  whose  liability  covered  only  claims  accrued  against  the 
building,  and  did  not  extend  to  the  releasing  of  the  building  from 
invalid  liens.  (Id.) 

8.  Fleadinq — CoiroLusioN  or  Law— Bioht  to  Ldens — ^Iiocatcbul 
Aoins SIGN— Facts  Suffobtiicg  Judgment  for  Surett. — An  nvor- 
ment  in  the  complaint  in  such  action  that  the  claimants  whose 
liens  wore  paid  by  the  owner  were  entitled  to  their  liens,  is  of  a 
conclu>*ion  of  law,  and  an  admission  thereof  in  the  answer  may 
be  disregarded  as  immaterial.  The  validity  of  a  jiidunient  in  favor 
of  a  surety  cannot  be  affertod  by  such  averment  and  admi!*«ion, 
but  depends  upon  facts  pleaded  and  found  which  supports  the  judg- 
ment. (Id.) 

MENACE.  See  Duress, 

MEXICAN  QBANT.   See  Deed,  M4. 

MINES  AND  MINma    See  Corporatioiis,  11;  Statute  of  Limita- 
tions, I'd. 

MISTAKE.    See  Brokers,  4}  Morttsge,  ld-17,  19,  90;  Swamp  and 
Overflowed  Lands,  8. 

MORTGAGE. 

1.  JUDOMKlfT  EOBBCLOaiNO  MotTGAGS— MonON  TO  VAGAn— LAMB  CT 

TniB.— A  motion  to  vacate  a  judgment  foreclosing  a  mortgage  not 
void  on  its  face,  made  more  than  six  months  after  the  entry 
of  the  Judgment,  is  too  late^  and  must  be  denied.  (Maj  t. 
Hatcher,  627.) 

2.  Judgment  hot  Void— Abbknob  or  Sbpabatb  Fqidingb.— The  ab- 
sence of  seiparate  findings,  or  the  incorporation  of  findings  in  the 
judgment  of  foreclosure,  cannot  render  the  judgment  void  upon 
its  face.  (Id.) 

8.  Pbekatobb  EHibt  or  DBBAvm^AKBinnaBNT  mot  Served— Erkob— 
Vauditt  or  Judgment.— The  premature  entry  of  default  aguinst 
defendants  In  the  foreclosure  suit  who  made  default  and  did 
not  ask  to  haTC  their  default  set  aside,  and  the  faihire  to  serve 
them  with  a  copy  of  an  amended  complaint,  renders  the  judL-^ment 
against  them  merely  erroneous  and  subject  to  reversal  upon  ap- 
peal, but  in  the  absence  of  an  appeal  does  not  render  the  judg« 
ment  foreclosure  of  the  mortgage  void  upon  its  face.  (Id.) 

4.  Sale  Under  Foreclosure  of  Mortgage— Motion  to  Vacate— Com- 
missioner's Oath — Filing. — A  motion  tu  vacate  a  sale  under 
a  judgment  not  void  foreclosing  a  mortgage,  made  after  the  judg* 
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MORTGAGE  (Continued.) 

ment  had  beocniM  final,  eamwt  ba  antertaiiied  upon  tlia  ground 

that  no  written  oath  or  affidavit  of  the  eonimissioner  who  mado 
the  tale  IB  im  file  in  the  clerk's  office.  The  law  does  not  requiia 
the  commissioner  to  make  a-  written  affidavit,  or  to  file  it  any- 
where; and  it  is  sufficient  if  the  record  shows  that  he  was  swom. 
(Id.) 

S.  FnoB  Xnyaxid  Sau— Pubucation  or  Nono»— AioaniBi  Koticb.-* 
The  fact  that  the  coounissioner  nmde  a  prior  invalid  sale,  whidi 
was  set  aside  for  insufficiemy  of  notice,  cannot  invalidate  a  Bal« 
subsequently  made  upon  due  notice;  and  the  fact  that  a  wrong 
date  was  first  piiblislied  cannot  affect  the  sale  where  an  amended 
notice  was  sufficiently  published  prior  to  the  sale.  (Id.) 

C  IXADBQUACT  OT  PucB.— Mere  inadequacy  of  pries  is  not  of  itself 
snffident  ground  for  vaeating  a  sale  regularly  made  under  fore- 
eloeure  of  a  mortgage,  and  a  motion  to  vacate  such  sale  not  pre- 
senting that  ground,  and  having  meager  evidence  of  inadequacy 
of  price  to  support  it,  cannot  he  granted  on  that  ground.  (Id.) 

r.  New  Tiial  nr  FoBBCLoauBB— Mabskaiiko  SMuuxiBa— Sau  or 
FuBCHABBD  LAND— Ebrob  AS  10  PowBB.^^pan  affirmance  of  an 
order  'granting  a  new  trial  of  a  foredusure  suit,  a  decision  upon 
appeal  that  a  decree  in  favor  of  the  plaintiff,  who»  as  a  vendor 
of  land,  holds  the  title  as  securily  for  che  purchase  money  land 
sold,  foreclosing  only  a  lien  upon  other  lands  held  by  him  as  col- 
lateral security  for  the  purchase  money,  was  erroneous  as  against 
the  holder  of  a  subsequent  deed  of  trust  of  such  other  InncU,  and 
that  the  purchased  land  should  be  fii'^t  sold,  before  the  sale  of 
the  other  lands,  is  the  law  of  tlie  oa>c,  which  it  is  the  duty  of 
the  court  to  enforce  upon  the  new  tiral;  and  it  is  error  to  decide 
that  the  court  had  no  power  to  order  such  sale,  by  reason  of  the 
finality  of  the  former  judgment  as  a  bar  thereto.  (Kent  v,  San 
Francisco  Sav.  Union,  400.) 

8.  Power  of  CJoubt — Relief  (Insistent  With  Facts  Ai.legei>— 
Pleading — Original  Complaint — Prayer. — The  court  had  power 
where  the  orif^inal  con^plaint  was  answered  by  the  purchaser  as 
well  as  by  the  subsequent  lienholder,  to  grant  any  relief  consist- 
ent with  the  facts  alleged  and  embraced  within  the  issues.  It  had 
power  to  order  that  the  purchased  lands  be  first  sold  aa  against  the 
subsequent  lienholder,  under  the  original  complaint,  where  it 
stated  all  the  facts  of  the  case,  and  set  forth  th^  contract  of  sale, 
containing  a  description  of  the  property  sold,  as  well  as  of  the 
other  lands,  and  asiced  not  only  for  the  foreelosure  of  the  lien 
upon  the  other  lands,  hut  '*for  sueh  other  and  further  orders. 
Judgments,  and  decrees  as  may  he  equitable."  (Id.) 

9.  Amended  Complaint — Foreclosi  he  of  Vendor's  Security — Stip- 
ulation AS  TO  Anbweb  or  Purchaser — Judoment-boll. — Where 
an  am«ided  oomplaint  was  tiled,  expressly  sedring  a  foredosure 
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of  th«  Tflndor*!  Mciuitj  Inld  by  nservatioD  of  IIM  title  of  tto 
property  sold,  and  'aoekiiig  a  first  sale  thereof,  a  stipiolatioii  mads 
between  the  attorneys  for  the  plaintiff  and  tbe  attomrjr  for  the 
purchaser,  that  the  answer  of  the  latter  **now  on  file  to  plaintiff's 
amended  complaint  be  his  answer  to  said  amended  complaint, 
when  amended  as  hereinbefore  specified,"  and  entered  iip(-n  trie 
minutes  of  the  court,  is  bindin^r.  and  is  part  of  the  judLnient- 
roll,  and  provea  an  answer  of  the  purchaser  to  the  amended  com- 
plaint. (Id.) 

10.  CoNSTBUcnoN  OF  FINDING — Fstssta  ov  Purchaseb'a  AmwKB.— a 

finding  that  the  purchaser  "appeared  and  filed  an  answer  in  this 
action"  must  be  presumed  correct,  and  to  refer  to  the  Mwndftd 
oomplaint,  upon  which  the  court  was  acting.  (Id.) 

11.  Statutb  or  LnoTATioHS—- New  Gauss  or  Aonov  nor  Statbi^ 
The  auMndcd  4XimplaiBt  did  not  bring  in  new  parties  or  state 

a  new  cause  of  action,  and  the  cause  of  action  in  the  origiosi 
oomplaint  not  being  barred  by  the  statute  of  limitations,  it  oea- 
not  apply  to  the  amended  complaint.  (Id.) 

12:  Waim  or  Vbmdob's  Lmr— Tkna  Held  as  fiMmoTT— -Lm  Updh 
Othb  Laims— JinMUBRT  Uson  Fobbclosubb.— The  title  held  hj 
the  Tender  in  trust  for  the  pnrdiaser,  as  teenrity  for  the  unpaid 
purchase  money,  was  not  waived  by  the  taking  of  collateral  se- 
curity upon  other  lands,  nor  by  the  original  Judgment  foreekeing 
the  lien  only  upon  the  other  lands,  which  was  set  aside  by  the 
order  granting  a  new  trial.  The  vendor  did  not,  by  so  doing, 
evince  a  determination  to  waive  the  title  held  as  eecurfty;  nor  did 
he  put  himself  in  such  a  condition  that  it  would  be  inequitable 
upon  the  new  trial  to  enforce  the  vendor's  security,  which  was 
ordered  to  be  first  enforced  in  the  decision  upon  appeal.  (Id.) 

18.  Hkw  Tual  Gbahibd  Upoh  BfbooN  or  Lderhouhb— Furaixir  or 
JuDOKBRV  AS  TO  PuBOBASBB— PowBB  or  OouBT.— The  fsct  that 
the  new  trial  was  granted  upon  motion  of  the  subsequent  lienholder 

only,  and  that  the  purchaser  did  not  move  for  a  new  trial,  or  ap- 
peal from  the  judgment,  and  that  it  was  final  as  to  him,  can* 
not  deprive  the  court  of  power  to  correct  the  error  made  in 
the  former  decree,  even  tliough  such  correction  may  ineidentally 
affect  the  purchaser.  (Id.) 

li.  KiSTAKB  Ul  MOBTQAOB,  VmOBMX,  AHD  SHKBDr'S  DiD— BBTOBICA- 

Tnnr  ni  Equitt— Rbiibdt  bt  MonoH^Where  there  is  a  mistake  in 
the  description  of  property  in  a  mortgage,  and  the  same  mistake 
has  been  carried  into  the  decree  of  foreclosure  and  the  sheriff's 

deed,  conceding  that  relief  might  have  been  granted  by  motion 
in  the  original  case,  a  court  of  equity  has  jurisdiction  to  go  back 
to  the  original  transaction  and  to  reform  the  mortgage,  as  well 
as  the  decree  and  deed,  so  as  to  make  them  conform  to  the  original 
intention  of  the  parties.    (Busey  v.  Moraga,  680.) 
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16.  Fowm  or  EQUirr  to  Oibbb  Bbbau^U  justice  raquirvs  it,  it  it 
in  tha  power  of  ft  eourt  of  equity,  after  reforming  tlie  mortgage 
and  the  deeree  and  order  of  tale,  to  direct  a  new  notice  and  eale 
of  the  property.  (Id.) 

Itt.  Location  or  Towk  Loi»— Buob  nr  Block— Motuax.  Mnzija— 
FzNDiKO  AOAJsn  ETmsNCS.— A  finding  made  by  the  court  that 
there  was  no  mutual  miitalfe  of  the  parties,  but  only  a  mistalce 

of  the  mortgagor  in  copying  frmn  the  description  in  a  first 
mort<::)i:e,  which  showed  an  erroneous  location  of  town  lots 
owned  by  the  mortgagors  as  being  in  block  "H,"  whereas  the 
only  lots  owned  by  them  were  in  block  "K,"  held  to  be  ajjainst 
the  evidence,  which  showed  that  the  mortgagors  intended  to 
mortgage  the  town  lots  owned  by  them,  and  believed  that  they  • 
were  included  in  plaintiff's  mortgage  and  deiioe  of  foreclosure, 
as  well  as  in  the  first  mortgage,  which  was  also  foreclosed  in  the 
same  action,  and  that,  so  believing,  the  mortgagors  made  de* 
fault  and  consented  to  the  foredoeure^  and  did  not  disoover  the 
mistalce  in  the  description  until  after  the  sale  under  the  fore* 
closure.  (Id.) 

17.  Estoppel  of  Mobtoagoks. — ^The  mortgagors  are  estopped  by  the 
mortgage  from  denying  that  they  executed  it;  and  where  it  ap- 
pears that  they  consented  to  a  decree  of  foreclosure  on  the  under- 
standing that  both  of  the  mortgages  forecloeed  included  the  prop- 
erty owned  by  them,  they  are  estopped  from  denying  that  there 
was  a  mistake  on  their  part  in  the  description  of  the  property, 
and  from  asserting  that  th^  gave  a  mortgage  upon  property  which 
they  did  not  own.  (Id.) 

16.  FOHECLOSURE  OF  MOBTOAGK — ^APPEAL  BT  CLAHCAKT  OF  IhTERBST  XH 

Laud— NoTK»— Failvsb  to  Sbbvi  MonoAOcm— DisiaaSAL^UpoB 
appeal  by  the  claimants  of  an  undivided  intereet  in  mort- 
gaged land,  alleged  to  be  not  subject  to  the  mortgage,  from  a  de- 
cree adjudging  the  mortgage  a  lien  thereupon  and  foreclosing  it 
upon  the  entire  premises,  and  providing  for  the  docketing  of  a 
judgment  against  the  mortga^'or  for  any  deficiency,  the  mort- 
gagor has  fin  interest  adverse  to  the  a|>pellants,  which  would  be 
injur  iousl}'  a  fleeted  by  a  modification  or  reversal  of  the  judgmemt, 
and  must  be  served  with  the  notice  of  appeal.  Upon  failure  to 
serve  him  therewith,  the  appeal  must  be  dismissed  for  want  of 
jurisdiction  to  entertain  it.    (Balr  t.  Watldns,  540.) 

10.  MOBTQAOCB  TO  SeOUBB  SAMS  iNDrnVBIinSS^FOBiaLOSUlB— -MiSTAKB 

nr  AssroiiiiBiCT— Rbukt  ih  Equptt— Sub— qu—T  JuMimiT  Grbd- 
ROB.— Where  two  successive  mortgsges  are  given  to  secure  the 
same  indebtednees»  the  latter  of  whidi  includes  mortgaged  property 
in  addition  to  that  included  in  the  first  mortgage,  and  subse- 
quently the  indebtedness  is  assigned  by  the  mortgagee,  but  through 
mi'^tnke  of  fact  as  to  the  existence  of  the  second  mortgage  the 
first  mortgage  alone  is  assigned,  instead  of  the  ■^oeond.  and  is 
foreclosed,  the  assignee  is  entitled,  upon  a  discovery  of  the  mis- 
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Utke,  ud  a  ahowiaig  that  the  mortgaged  property  indudod  ia  the 
first  mortgage  is  insuffieieiit  to  pay  tlie  mortgage  inddytedneis 
and  that  Che  mortgagor  is  insolvent,  to  maintain  a  suit  in  equity 
to  set  aside  the  judgment  of  foreclosure,  and  for  a  foreclosure 
of  the  second  mortgage,  as  against  a  judgment  creditor  of  the 
niort^,'fif»or,  whose  judgment  lien  is  subsequent  to  both  mortgages, 
but  prior  to  the  first  foreclosure,  and  who  purchased  at  execu- 
tion sale  with  full  knowledge  of  the  existence  of  the  mortgage 
lien.     (Gerig  v.  Loveland,  512.) 

20.  Remedy  by  Motion — Erroneols  Judgment — Unprejudicial  Ebror. 

In  such  a  case,  where  the  mistake  is  discovered  after  the  ex- 
piration of  six  months  after  the  decree  of  foreclosure  in  the 
first  action  is  entered,  the  assignee  is  not  limited  to  the  remedy 
by  motion  under  section  473  of  the  Code  of  Civil  Procedure; 
and  a  judgmmt  ot  foredosure  in  the  second  action,  without  fomh 
ally  vacating  the  decree  in  the  firtt  action,  although  erroneons 
under  section  726  of  the  Code  of  Civil  Procedure,  is  without  preju- 
dice to  Biidi  judgment  ersditor  and  is  not  a  reason  for  a  reversal  on 
his  appeaL  (Id.) 

21.  MOBX0AQS  TO  CoBFOBanoir— AcKirowuDQMEifT  BEion  IimBBsnD 
OnriGBB— Oejscnoir  bt  Absigiib  or  Insoltbut  Mobtoaoob.— The 
assignee  in  insolvency  of  the  estate  of  an  insolvent  mortgagor 
merely  r^resoits  his  creditors,  and  is  not  a  subsequent  pur- 
chaser for  value  and  in  good  faith,  and  cannot  contest  the  va- 
lidity of  a  prior  mortga<:e  of  the  insolvent  to  a  corporation  on 
the  groimd  that  the  acknowledgment  was  void  because  taken 
before  a  notary  public,  who  was  an  officer  of  the  corporation, 
h<ililing  stock  therein.     fFnrn  crs'  Exch.  Bank  v.  Purdy.  45.5.) 

22.  Oimp:(  t  of  Acknowledgment — Record. — The  only  nl.ie(  t  of  an  ac- 
knowledgment is  tliat  the  instrument  may  be  recorded,  \u  If^s 
the  statute  makes  it  essential  to  the  validity  of  the  instrument. 
(Id.) 

23.  Validity  of  Unacknowledged  Moktga(;e — Insolvency  of  Moht- 
GAGOR. — An  unacknowledged  and  unrecorded  inort<raj:e  is  valid  be- 
tween the  parties,  and  it  is  equally  valid  as  against  the  subsequent 
assignee  in  insolvency  of  the  mortgagor  if  it  was  not  executed 
in  Tiolation  of  the  provisions  of  the  InsolTcnt  Act  (Id.) 

24.  Action  to  Quiet  Title — Conveyance  in  Satisfaction  of  Muki- 
OAGE — Recitals — Burden  of  Pboof  as  to  Inxlntiun. — In  an  action 
to  quiet  title»  where  the  plainUffs  feUed  upon  a  eouTeyance  in  fee 
simple  made  by  the  defendant  to  the  plaintiils,  which  redted 
that  it  was  made  in  consideration  of  the  satisfaction  and  can* 
cellation  of  a  mortgage  from  defendant  to  the  plaintiffs,  and  an 
additional  sum  of  ilfty  dollars,  and  that  it  was  not  made  for  the 
purpose  of  securing  mon^  due,  but  was  executed  and  delivered  for 
the  purpose  of  craveying  the  land  to  the  plaintiffs,  their  heirs 
\nd  assigns,  by  a  title  in  fee  simple  absolute,  the  burden  of 
proof  is  not  upon  the  plaintiff  to  show  that  such  deed  was  not 
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intended  as  a  mortgage,  but  ii  iqpon  tlie  defendant  to  show  by 
'dear  and  eonvincing  eridenoe  that  the  deed  ivae  lo  intended. 
(Woods  T.  Jtneen,  200.) 

26.  CoNFucTiNO  Evidence  as  to  Intention — Findings  of  Jury — Ap- 
peal.— Where  there  is  conflicting  evidence  u  to  whether  the  deed 
waa  or  was  not  intoided  as  a  mortgage,  the  findings  of  the  jury 
that  the  plaintiffs  were  the  owners  of  the  land  in  fee  simple, 
and  that  the  defendant  owned  no  interest  therein,  are  warranted 
by  the  evidence,  and  cannot  be  disturbed  upon  appeal.  (Id.) 

20.  Conditional  Agreement  to  Reconvky — Tekmission  to  Retain 
P(,SSESSI0N. — The  mere  giving  to  the  defendant  by  the  plaintifffi 
of  a  conditional  agreement  to  reconvoy  the  land  on  or  before  a 
certain  date,  upon  payment  of  a  specified  sum  of  money,  and  if 
not  paid  the  agreement  should  become  void  and  cancel  itself, 
together  with  a  yerbal  agreement  for  retention  of  possession 
by  the  defendant  until  that  date,  does  not  show  the  transae- 
tion  to  be  a  mortgage,  in  the  absence  of  sufficient  proof  that  it 
was  so  intended.  (Id.) 

27.  Evidence — Conversation  With  Defendant's  Attorney — Agency 
— Making  of  Contract. — Evidence  is  admissible  to  show  a  conver- 
sation between  one  of  the  plaintiffs  and  the  attorney  for  the  de- 
fendant, to  whom  the  defendant,  who  spoke  but  little  English, 
referred  the  plaintiff,  wnen  he  was  pressed  for  payment  of  the 
mortgage;  and  audi  evidence  is  not  subject  to  the  objection  that 
plaintiff's  attorney  had  no  authority  to  bind  the  defendant  by 
contract,  where  it  appears  that  such  conversation  was  merely  pre- 
liminary,  and  t'lat  the  transaction  was  not  consummated  until  a 
meeting  of  the  plaintifT  ami  of  the  defendant  and  his  attorney, 
who  then  acted  as  intorineter  for  the  defendant,  and  that  the  de- 
fendant thereafter  executed  the  deed.  (Id.) 

28.  TkMFOBABT  PLBDQB  .OV  MoBTGAQB — SOB8BQUE3VT  SaTISFACTIOII — 

I^TLB  iroT  Affbcted. — ^The  fact  that  the  note  and  mortgage  were 
temporarily  pledged  when  the  deed  was  executed,  and  wero  re- 
deemed  and  canceled,  and  satisfaction  of  the  mortgage  entered 
upon  the  record,  seceral  days  thereafter,  does  not  affect  the  title  ac- 
quired by  the  deed.    (Id.  ) 

29.  Cancellation  Wbitien  Upon  Noxb— SwxxNikABT  Eviobncb.— Sec- 
ondary evidence  of  the  plaintiff  that  he  wrote  the  words  "can- 
celed and  paid"  on  the  back  of  the  note,  is  sufficiently  warranted 
by  proof  that  he  put  the  note  and  mortgage  in  his  pocket  with 
those  words  on  the  note,  to  be  delivered  to  the  defendant  or  his 
attorney,  and  thought  he  had  given  them  to  the  attomQr,  and 
could  not  since  find  them,  thoii<;h  he  had  looked  everywhere  among 
hU  ]>npers.  The  fact  that  he  did  not  expressly  state  that  he  had 
looked  in  his  pocket,  the  question  not  having  been  asked  him,  can- 
not affect  the  sufficiency  of  the  foundation  laid.  (Id.) 
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30.  Immateriality  of  Evidence — Note  Rendered  Valuei.css — Ab- 
sence OF  CoNOiTTON. — The  proof  of  the  cancellation  of  the  not* 
cannot  be  material  in  view  of  the  cancellation  of  the  mort;;agc 
upon  the  records,  rendering  the  note  of  no  value,  and  in  view 
of  the  further  fact  that  the  cancellation  of  the  note  and  mort- 
gage was  not  a  condition  either  precedent  or  subsequent  to  the 
title  conveyed  by  the  deed.  (Id.) 

31.  Chattel  Moutgage  of  Sukfp — IJkcord  Without  Verification  by 
Mortgagee — Attachment — Purchase  Under  Execution. — A  chat- 
tel mortgage  of  sheep,  recorded  without  any  verification  by  the 
mortgagee,  as  required  by  law,  is  void  as  against  an  attach- 
ment of  the  sheep  by  a  creditor  of  the  mortgagor,  and  as  against 
a  purchaser  of  the  sheep  at  a  sale  under  execution  bj  audi  at- 
taching creditor.    (Alferitz     Soott»  474.) 

32.  Verification  by  Mortgagee  Prior  to  Attachment — Absence  or 
Record  and  Notice. — The  fact  that  the  chattel  mortgage  after  itg 
record  wa.s  subsequently  verified  by  the  mortgagee  prior  to  the 
attachment  suit,  without  any  record  of  tlie  instrument  so  verified, 
can  give  it  no  additional  validity,  as  against  the  attaching  cred- 
itors or  the  purchaser  under  the  execution  sale,  neither  of  whom 
had  any  notioe  of  the  traasaetioB  oAer  than  that  given  by  the 
record.    ( Id. ) 

38.  Chattfi,  Mortgage — Written  Offer  of  Payment — Good  Faith. — 
A  written  ofTer  by  the  mortgagor  to  the  mort^ai^'Of'  before  the 
commencement  of  a  foreclosure  suit,  to  pay  a  specilied  <uin  in 
full  payment  and  discharge  of  a  chattel  mortgage,  is  an  otler  of 
performance,  which,  in  order  to  be  available,  '*must  be  made  in 
good  faith,  and  in  such  a  manner  as  is  moat  likely,  under  the  cir- 
cnmstancee,  to  benefit  the  creditor,"  as  req[nired  by  section  1483 
of  the  Civil  Code.  (Horan  v.  Harrington,  142.) 

34.  Ineffectual  Offer — ^Fobicloslice — Recovery  of  Costs  and  Couk- 
BEL  Fees. — Where  no  steps  were  taken,  in  connection  with  the 
written  offer  of  payment,  to  extinguish  the  obligatSon,  and  it  ap- 
peared in  the  action  to  foreclose  the  mortgage  that  the  mort- 
gagor had  no  money  with  which  to  make  the  offer  good  when  it 
was  made,  and  the  court  fomid  from  the  evidence  that  the  offer 
was  not  made  in  good  faith,  it  must  be  deemed  ineffectual  for 
any  purpose,  and  notwithstanding  the  recovery  did  not  exceed  the 
sum  ofTered.  the  mortgagee  was  entitled  to  recover  oosts  and  coas- 
Mel  fees  in  tlie  action.  (Id.) 
See  Appeal,  13-16;  Compromise  1;  Corporations,  10,  11;  Home* 
stead. 

MUNICIPAL  CORPORATIONS. 

1.  OOKSTITUTIOKAL  LAW— DaKAGB  TO  PBZVATE  PbOPKBTT — ^LlABIUTT 

or  CiTT— ExCAVAnow  of  Stbebt  to  Ofbioial  OBAOBd— Under  see; 
tion  14  of  artiflle  I  of  the  eonstitation  of  1879  private  property 
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MUNICIPAL  CORPORATIONS  (Continued). 

cannot  be  damaged  for  public  use  witlumt  just  compensatira}  and 

a  city  is  liable  thereunder  for  damage  caused  to  the  owner  of  an 
abuttin^r  lot  by  exeavatinfr  the  street  in  front  th«roof.   in  pur- 
suance of  n  contract  let  by  the  citj  for  that  purpose.  (£achu8 
City  of  LoH  Angeles,  492.) 

t.  Action  fob  DAicAttB— Oohstbuction  or  PuunoiG — Depbivation 
or  Access — Destbuction  or  Value — Uwcebtaiwtt — Waiver. — In 
an  action  by  the  owner  of  a  lot  abutting  upon  a  street  and  alley 

for  damage  caused  by  the  city  in  grading,  a  complaint  averring 
that  the  grading  "rendered  access  to  plaintifT's  said  ])roperty 
by  said  street  and  alley  impossible,  and  utU-ily  (hsiroyed  the 
value  thereof,"  is  to  be  liberally  construed  as  imjiarting  destruc* 
tion  of  the  value  of  the  property,  and  not  merely  of  the  value 
of  the  access;  and  any  uncertainty  in  the  complaint  was  waived 
by  failure  to  demur  specially  thereto.  (Id.) 

3.  A>s\vEK— Motion  to  Strike  Out  Kvidkme — Objection  to  Com- 
plaint AT  Jrial. — Where  the  city  in  its  answer  took  issue  upon 
the  destruction  of  the  value  of  the  property,  a  motion  to  strike 
out  an  eHdenee  tending  to  prove  damage  to  the  lot  other  than 
by  cutting  off  access  thereto,  on  the  ground  that  the  complaint 
did  not  allege  any  other  damage^  waa  prcqierly  denied.  On  the 
trial  no  objection  to  the  complaint  can  be  considered,  nnless  it  goea 
to  the  want  of  jurisdiction,  or  to  the  insufficiency  of  the  com- 
plaint to  state  a  cause  of  action.  (Id.) 
See  Elections;  Eminent  Domain;  Irrigation  Histriet;  it^l^Tw. 
tion  District. 

MUEDEll  AND  MANSLAUGHTER.    See  Criminal  Law,  35-54. 
MBGLIOENCE. 

1.  JoLTiNO  or  EuoTBic-CABr— DErEorivn  Cattlb-Guard.— In  an  aeUon 
for  damage  for  injury  by  being  thrown  from  an  electric-car,  evi- 
dence tending  to  show  that  the  tracic  waa  not  in  proper  repair 
at  a  cattle-guard  rapidly  crossed  by  the  car,  which  by  a  lurch  or 
jerlc  threw  plaintiff  from  the  car  to  his  injury,  is  sufficient  to 
enable  the  jury  to  infer  n^ligence;  and  it  is  error  for  the  court 
to  take  the  ease  from  the  jury.  (HoUoway  v.  Pasadena  etc  By. 
Co.,  177.) 

2.  OowTMBPTOBT  NnGUOBiTC^— Cbowdkd  Cas— Smura  Upon  Plat- 
POBX— Qdestioivs  roB  JuBT. — It  is  not  contributory  n^Iigence, 
aa  matter  of  law.  for  the  plaintiff  to  sit  upon  the  platform  of  a 
crowded  car,  with  his  feet  upon  the  step,  from  which  position 
he  was  jerked  to  the  ground  to  his  injury;  but  the  question  is 
for  the  jury.  It  is  for  the  jury  to  determine  whether  or  not 
the  defendant,  by  crowding;  the  car,  caused  the  plainlifT  to  take 
Buch  seat,  and  whether  or  not  the  seat  was  such  as  to  endanger 
the  life  or  safety  of  the  plaintiff,  provided  the  defendant  exer- 
cised due  care.  (Id.) 
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3.  Action  fob  Death — Eijuctric  Wike  not  Pboperly  Insulated— Vio- 
lation OF  Onni.vANCE — Change  of  Position  of  Wire. — In  an  ac- 
tion for  death  caused  by  an  improperly  insulated  electric  wire 
maintained  in  violation  of  a  city  ordinance,  the  right  of  re<*overy 
is  not  precluded  by  the  mere  fact  that  the  original  position  of 
the  wire  may  have  been  subsequently  changed  by  some  extrinsic 
cause.    (Wales      Pacific  Electric  Motor  Co.,  621.) 

4.  Railroad  Company — Operation  of  Opposing  Trains — Gross  Neg- 
ligence.— A  railroad  company  operating  a  single  trark  so  that 
two  trains  are  running  thereupon  in  opposite  directions  at  the  same 
time  so  as  to  Uueutcn  a  colliaion,  is  guilty  of  gross  negligence. 
(Green  v.  Pacific  Lumber  Co.,  435.) 

5.  Escape  of  Passenger  to  Avoid  Threat f.m:d  Collision — Result- 
ing Injury — Contributory  Negligence — v^lestion  of  Fact. — A 
lady  passenger,  who  jumped  with  other  passengers  from  a  train 
going  from  eight  to  ten  miles  per  hour,  under  an  apprehension 
of  great  danger  from  collision  with  a  freight  train,  diaeovired  to 
be  rapidly  approaching  from  around  a  corye  toward  the  passenger 
train,  and  fell  face  downward  upon  the  track,  from  which  she 
rolled  to  eecape  being  nin  om>  and  was  carried  down  an  cmbank> 
ment,  to  her  serious  injury,  cannot  be  charged  with  contribatory 
negligenee>  as  matter  of  law;  but  it  is  essentially  a  questSon  of 
fact  whether  her  acts  were  justified  in  view  of  all  the  anrround- 
ing  circumstances.  (Id.) 

6  RCSPONBIBEUTT  Or  RaILBGAD  COMPAmr— EsOAPB  or  PA88BiraCB8 

Caused  bt  Pkbiloub  Opbratioii  or  TiAiirB. — ^If  a  railroad  eom- 
pany.  so  operates  its  trains  as  to  place  its  paasengere  in  situatioiis 

apparently  so  dnriLD  i  ous  and  hazardous  as  to  create  in  their  minds 
a  reasonable  apprehension  of  peril  and  injury,  and  therd)y  excite 

their  alarm  and  induce  thorn  to  make  efforts  to  e?»cnpp.  and  if, 
in  such  efforts  to  escape,  they  receive  personal  iniiirio.  tlie  rail- 
road company  is  responsible  in  damages  for  its  negliginoe.  (Id.) 

7.  AuoHTiNO  OF  Passenqbb  ut  Danobbous  Spot. — ^The  faet  that 
a  passenger,  in  the  hurry  and  excitement  of  an  attempt  to  eacape 
from  the  peril  of  a  threatened  collision  of  trains,  alights  upon 
an  unsafe  and  dangerous  spot,  will  not,  of  itself,  necessarily  defeat 
a  right  of  recnverv.  although  a  safe  and  secure  spot  was  at  hand 
and  equally  ready  of  access.  (Id.) 

8.  Pleading  and  Evidence — Chaboe    of    Being  ."Tkbowit  Urov 

Track" — Proof  of  Single  Act — Evidence  not  Objected  to. — ^Un- 
der a  count  in  the  complaint  averring  that  plaintiff,  "in  her  er- 
fort  to  eacape  from  said  car  and  void  probable  injury  and  death, 
was  thrown  with  great  violence  and  force  upon  the  track  of  de- 
fendant's railrdud.  and  was  greatly  and  severely  injured."  proof 
may  be  given  of  her  jumping  from  the  train,  her  falling  or  being 
thrown  upon  the  track,  and  her  rolling  from  the  track  down  the 
embankment,  which  may  be  regarded  as  a  single  act  whereby  sha 
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NEGLIGENCE  (Continued). 

was  injured,  filling  the  nioasure  of  tho  averment,  especially  where 
the  evidence  was  not  objected  to  as  not  being  within  the  plead* 
ings.  (Id.) 

f 

0.  Rkfusal  of  iNSTBVonoir— AiruoAsnirr  to  Om  Conrr,  ahd  vtn 
TO  ANOTBiB.^Whflr«  tlM  oomplaint  in  the  first  count  alleged  that 
the  injury  was  the  result  of  a  oollision  of  the  trains,  but  in  the 
second  count  alleged  that  it  resulted  from  an  escape  from  the 

car  to  avoid  peril  of  death  from  the  threatened  collision,  in  which 
she  was  thrown  upon  the  track  with  violence  to  her  injury,  the 
caiHe  of  action  in  the  secnmd  count  in  no  way  depends  upon  an 
actual  collision;  and  a  requested  instruction  tliat  plaintiff  cannot 
recover  unless  she  has  proved  by  a  preponderance  of  evidence  that 
the  collision  caused  her  injury  is  properly  refused.  (Id.) 

10.  Injury  Resulting  to  Passenger — ^Pbima  Facie  Case — Bubmbn  oar 
Proof  Upox  Carrier. — Evidence  that  plaintiff  was  a  passentjer  in 
defendant's  car,  and  was  injured  as  the  result  of  the  opi-ration 
by  the  defendant  of  collidin;^  tiaiiH,  makes  a  prima  facie  case 
against  the  defendant.  The  burden  of  proof  is  then  thrown 
u])on  the  defendant,  as  a  carrier  of  passenirers.  to  overcome  such 
prima  facie  case;  and  if  such  burden  is  not  sustained,  the  ver> 
diet  should  be  for  the  plaintiff.  (Id.) 

11.  Cbudeness  of  Train — ^Rights  of  Passenger  not  Waived — ^Respon- 
siBiLiTY  of  Carrier. — The  plaintiff  by  riding  as  a  passenger  for 

hire  in  a  car  which,  with  the  loeomotive  attached,  was  a  crude 
affair,  waived  none  of  lier  rights  as  a  passeiifjer.  The  defend- 
ant, in  transporting  her  as  a  pa'^^enger  for  hire,  was  .-^iibject 
to  all  of  the  rules  of  law  which  l)ind  common  carriers  of  pas- 
sengers; and  the  plaintiff  was  entitled  to  the  same  care  of  the 
defendant  for  her  safety  aa  though  she  were  a  passenger  upon 
a  Pullman  train.  (Id.) 

12.  EnDEWCE — Complaints  of  Pain  and  Slffebing  to  Nubbb — Ezpibt 

— Hearsay. — Evidence  that  during  the  first  week  after  the  injury 
of  the  plaintiff  she  made  complaints  of  pain  and  suffering  to  the 
nurse  attending  upon  her  is  admissible.  It  involves  no  principle 
of  expert  evidence,  and  is  not  objectionable  as  hearsay.  (Id.) 

13.  DBCLABATI0K8  INDIOATIVB  OF  PUSIHT  PHTBICAL  OOHDITIOir.— Ih- 

Toluntarj  declarations  and  exclamations  indicative  of  a  present 
pnysical  condition  are  competent  evidence,  as  distinguished  from 
objectionable  declarationSf  only  amounting  to  the  atatement  of  a 
past  condition.  ( Id. ) 
See  Attorneys  at  Law,  2-6;  Telegraph  Companiea;  Warehouse- 
man, 3. 

maOTIABLE  INSTRUMENTS.   See  Corponticns,  1-7,  13;  Plead- 

ing^r  9f  10. 
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NEW  TRIAL. 

1.  Specifications  in  Statement — Insufficiency  of  Evidence — Ob- 
ject OF  Statute. — The  object  of  the  statute  relating  to  specifica- 
tions of  the  insufliciency  of  the  evidence  iii  a  statement  on  motion 
for  a  Dew  trial  it  for  tSia  bcndlt  of  the  opposing  party  and  to 
abbreviate  the  statement.  The  specificatioiiB  are  sulBcient  if  th^ 
enable  opposing  eounsel  to  determine  wliat  evidence  should  be 
put  in  the  statement,  and  enable  the  judge  to  strike  out  redund- 
ant and  useless  matter.  The  statute  is  paimarity  for  the  trial 
court,  which  is  better  abla  than  the  appellate  court  to  determine 
\\'hother  the  s pee ificnt ions  are  sufideBt.  (American  Ty^pe  Found- 
ers' Co.  T.  Packer,  459.) 

2.  CoKSTBUCTXON  ow  SPBCDnoATioira — ^PLEADnio — ^NoTiCK.— The  speci- 
fications are  not  to  be  deemed  in  the  nature  <tf  a  pleading,  whidi 
is  to  be  construed  most  strictlj  against  the  pleader,  but  in  the 
nature  of  a  notice  which  is  to  be  regarded  with  liberality,  and 
the  sufficiency  of  which  is  to  be  tested  by  inquiring  whether  the 
other  party  is  injured  by  defects.  (Id.) 

S.  SracincATioN  of  Pabticulabs — Action  of  Trial  Covwi — ^Review 
Vvov  Appbal. — ^Where  there  is  a  reasonably  successful  effort  to 
state  the  particulars  of  the  insufficiency  of  the  evidence,  and  the 
specifications  are  such  as  may  have  been  sufficient  to  notify 
eounsel  and  the  court  of  the  grounds  rdied  upon,  and  the  trial 
court  has  entertained  and  passed  upon  the  motion,  the  appdlats 
court  ought  not  to  refuse  to  consider  the  case  on  appeal,  espe< 
dally  if  the  transcript  shows  that  all  the  evidenoe  has  been  brought 
up.  (Id.) 

4.  Sbttlbmbivt  of  Statsiisnt— Allowavcb  or  AiODiDKEim— Failubb 
TO  Give  Nono»— JuMMUonoN. — ^The  failure  of  the  pMrfy  mov- 
ing for  a  new  trial  to  give  notice  of  the  settlement  of  the  statement 
and  proposed  amendments  thereto^  or  to  give  express  notice  of 
his  adoption  or  rejection  of  the  proposed  amendments,  operates 
as  an  admission  that  the  amendments  are  to  be  allowed,  and 
cannot  deprive  the  judge  of  jurisdiction  to  settle  the  statement  as 
so  ameiided.  upon  the  basis  of  the  adoption  of  the  proposed  amend- 
ments by  tl^  moving  party.  (Black  v.  Hilliker,  190.) 

5.  Obdbb  GBAivTuro  New  TteiAL—- Review  Upon  AFfSAXM— Upon  appeal 
from  an  ordor  granting  a  new  trial,  only  the  matters  considered 
by  the  trial  court  upon  the  motion  for  a  new  trial  will  be  re- 
viewed by  this  court.   (Marsteller  v.  Leavitt,  149.) 

e.  "Ibbegulautt  in  Pboceedikgb  of  Coubt^'-tAffioavits — ^Katuib 
OF  Gsouhd.— "Irregularity  in  the  proceedings  of  the  oourt,"  as 
a  ground  for  new  trial,  must  be  based  upon  affidvaits;  and  this 
ground  is  intended  to  refer  only  to  matters  which  aa  appellsBk 
esanot  fully  present  by  exceptions  taken  during  the  progress  of 
tim  trial,  and  whidi,  therefore,  must  appear  bj  affidavit.  (Woods 
T.  Jensen,  200.) 
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NSW  X&IAL  (Continued). 

7.  iMraonB  QfUEBfams  Asked  bt  Oomo— EzomiONS — SrAmoNT.— 
ObjeotifniB  to  questiona  aakad  of  witnesaes  by  tbe  oourt,  equally 
witii  objections  to  questimis  aeked  by  counsel,  can  only  be  re- 
viewed upon  exceptions  taken  thereto  at  the  trial;  and  improper 
questions  asked  by  the  court  cannot  be  urged  aa  a  ground  of 
"irregularity  in  the  proceedings  of  the  court."  If  exceptions  are 
not  tnken  the  fact  that  questions  so  asked  are  embodied  in  the 
stateinent  is  immaterial ;  and  the  respondent  is  not  bound  to 
object  to  their  being  inserted  therein.  (Id.) 

See  Appeal,  10;  Attorneys  at  Law,  3.  4;  Banks,  12;  Criminal 
Law,  31,  32,  63,  77;  Damages,  3;  Mortgage,  7,  13. 

NUISANCE.  SeeWay,  1,  2. 

OFFICE  AND  OFFICERS. 

1.  PuBLio  OmcB»— SuPEBTisoB's  Salabt— Covutt  ov  ISmEtna 
CLa88--CoTi2fTT  GovEBRlisiTT  AcTS  OF  1893  AHD  1897. — ^A  super* 
▼isor  of  a  county  of  the  eleventh  class,  who  was  elected  under  the 
County  Government  Act  of  1893,  under  which  his  salary  was  fixed 
at  the  sum  of  eighteen  hundred  dollars  per  annum,  and  who  was 
in  office  at  the  time  of  the  enactment  of  the  County  Government 
Act  of  1897,  under  which  his  county  became  one  of  the  thirteenth 
class  and  by  which  the  salary  of  supervisors  was  fixed  at  one 
thousand  dollars  per  annum,  continues  to  be  entitled,  under  section 
233  of  the  latter  act,  to  the  salary  provided  by  the  act  of  1893; 
and  the  fact  that  since  the  passage  of  the  latter  act  he  had  re-  • 
ceiTed  warranto  only  for  tiie  amount  of  tlie  salary  therein  provided, 
upon  the  refusal  of  the  auditor  to  issue  tiiem  for  the  amount  provided 
by  the  act  of  1893,  does  not  estop  him  from  demanding  the  balance. 
(Ellis  ▼.  Jeffords,  478.) 

2.  PuBuc  OFTiciaa — Dnwnwi  Couirrr  or  ELSvsifTR  Glass— Couktt 
GovmnoENT  Aon  or  189S  aud  1897.— The  deputy  district  attor- 
neja,  the  deputy  county  superintendent,  and  the  deputy  county  clerk 
of  a  county  of  the  eleventh  daas,  which  ofBcera  were  provided  for  by 
section  173  of  the  Comity  Government  Act  of  1893  and  their  sala- 
ries fixed,  and  who  were  In  offioe  at  the  time  of  the  enactment 
of  the  County  Government  Act  of  1897,  remain  entitled,  under 
section  233  of  the  latter  act,  to  the  payment  of  their  salaries  by 
the  county.  The  latter  act  does  not  contemplate  that  their  sala- 
ries should  be  paid  by  their  r^pective  principals.  (McPhail  v. 
Jefferds,  480.) 

See  Arrest;  Clerk  of  Court;  Constitutional  Law,  1;  Harbor 
Commissioners;  Mandamus. 

OBDINANCB.   See  Elections;  Negligence,  9. 

OBPHAN  ASYLUM.  See  Corporations,  21.  • 

PAKENT  AND  CHILD.   See  Guardian  and  Ward. 
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PARTIES.   See  Benevolent  AflMMaation^  1;  Oompromiae,  2,     6;  Act 
Adjudieata. 

PARTITION. 

1.  Pleadiko — ^Leoal  Title — ^Teitakot  nr  Common — ^Record  of  Laitd. — 
A  complaint  in  partition  alleging  that  the  plaintiff  and  defendant 
are  the  owners  as  tenants  in  common  of  the  land  descriVted,  and 
that  the  whole  land  stands  of  record  in  the  name  of  the  defendant, 
but  that  plaintiff  has  an  estate  of  inheritance  therein,  and 
i«  the  owner  of  the  undivided  one-half  thereof,  and  of  the  water 
■todc  appurtenant  thereto,  and  that  the  defendant  has  a  similar 
interest  therein,  ntist  he  construed  as  alleging  legal  and  not 
equitable  ownership  in  the  plaintiff.  The  averment  as  to  the  oon- 
dition  of  the  record  is  consistent  with  plaintiff's  legal  ownership 
of  an  undivided  half  of  the  land  1^  an  unrecorded  deed.  (Spader 
T.  McNeU,  600.)  . 

t.  EquiTABu  Ttnx  Must  bb  PusAmtD— VasuiicB— Objcchoh  ro 
Pnoop.— An  equitable  title  in  the  plaintiff  in  aa  aotion  for  partition 
must  be  specifically  set  forth  in  the  complaint,  and  all  the  facts 
oonstituting  the  equity  must  be  fullj  stated.  If  the  complaint 
alleges  legal  ownership  in  the  plaintiff,  and  evidence  is  offered  to 
prove  nn  equitable  ownership  only,  there  is  an  entire  variance, 
which  may  be  taken  advantage  of  by  objection  that  the  proof  is 
irrelevant.  (Id) 

S.  Afpeal  from  Interlocutory  Jrnc.MFNT. — An  appeal  from  an  inter- 
locutory judgment  in  an  action  for  partition,  taken  more  than  sixty 
days  after  the  entry  of  the  interlociitnry  judgment  is  too  late  and 
must  be  disregarded.     (Bartlett  v.  Mackey,  181.) 

4.  Sali — Material  Injury  from  Partition — Pleading — Kvidfnce. — 
It  is  not  essential  to  aver  in  the  eompluint  that  partition  tannol 
be  made  without  material  injury  and  great  prejudice  to  the 
owners,  to  justify  the  admission  of  evidence  to  that  effect,  and 
to  warraat  an  order  of  sale  of  the  property.    ( Id. ) 

C  SuPFOBT  OF  FiNDiiTQ — ^"Gbeat  Pbejudice  TO  OWNERS." — A  finding 
that  "partitka  eannot  be  made  without  great  prejudice  to  the 
owners,"  is  sulBciently  supported  by  the  testimony  of  three  wit- 
nesses, without  eontradiction,  that  it  would  be  injurious  to  both 
parties  to  partition  the  property,  together  with  proof  of  the  sita- 
atlon  of  the  land  sought  to  be  partitioned  indicating  the  same 
thing.  (Id.) 
See  Jury  and  Jurors,  4;  Bes  Adjudieata,  4.  • 

PARTNEKSHIP. 

1.  Sale — Delr-ery  to  Partner. — Under  a  contract  for  the  sale  of 
personal  property  to  the  vendees  aa  partners,  a  delivery  to  one  of 
the  partners  is  a  delivery  to  both.  (Blumenthal  v.  Greenber^ 
384.) 

2.  Evidence  of  Pajitnebship. — In  an  action  to  recover  the  purchase 
price  of  property  so  sold  and  delivered,  parol  evid^ce  is  admissible 
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PARTNERSHIP  (Contlniied). 

that  at  the  time  of  the  sale  the  vendees  stated,  in  the  presence 
of  the  vendor  and  of  each  other,  that  th^  were  partners.  (Id.) 
See  Fraud,  2,  8;  Insolvenqr,  0,  7. 


PLACE  OF  TBIAL. 

1.  Acnoir  Against  COBFomAXioii — ^Principal  Place  or  BusiNESb — 
OoimtACT  Mask  nf  Oountt  of  Venue. — In  an  action  against  a 

corporation  upon  a  contract  made  in  the  county  of  the  venue, 

the  corporation  is  not  entitled  to  chanjje  the  place  of  trial  to 
another  county  in  which  it  has  its  principal  place  of  business. 
(Whitney      Sellers'  Commission  Co.,  188.) 

£.  Qbdeb  Cbavoexo  Place  or  Tbial— Revkbsal  Uroir  AmAL— 
AmnATiTS  Without  Substantial  Conflict— -Knowlbdob  or  Ar- 
wiANTBi — An  order  changing  the  place  of  trial  to  the  county  where 
the  corporation  defendant  has  its  principal  place  of  business  will 

be  reversed  upon  appeal,  where  the  affidavits  show  without  sub- 
stantial conflict  that  the  contract  sued  upon  was  made  in  the 
countj  of  the  venue.  An  aflidavit  by  one  havinf*  no  knowledge 
of  the  place  where  the  contract  was  made  does  not  substjuit  ially 
conflict  with  the  positive  affidavits  of  persona  who  made  the  con- 
tract that  it  was  made  in  the  county  of  the  venue.  (Id.) 

8.  Aonon  to  Quiet  Title — ^Vbnuk — Juusdiotiok — Dismissal. — An 

action  to  qmet  title  must  be  commenced  in  the  county  in  which  the 
land  if  situated,  and  if  it  is  connnenccd  in  another  county,  the 
superior  court  thereof  has  no  jurisdiction  over  the  action,  and 
it  should  be  dismissed.    (Waters  v.  Pool,  130.) 

4.  Plbadhhg— Location  or  LAnn— Diwjbdtsoh — Government  Sub* 
DIVISIONS — Plat — Judicial  Notice. — A  complaint  which  describes 
the  location  of  the  land  involved  in  such  action  by  government 
subdivisions  and  upon  a  plat  which  is  made  part  of  the  <'omj>lnint, 
and  which  thus  shows  the  land  to  be  located  in  fact  in  another 
county,  warrants  the  court  in  taking  judicial  notice  of  that  fact, 
notwithstanding  an  averment  in  the  <H)niplaint  that  the  lands  are 
situated  in  the  (»unty  of  the  venue.  (Id.) 


'  PENALTY.  See  Gambliqg  Goiitnct»  19,  20L 


PLEADING. 

1.  Action  to  Reoovbb  Personal  Pbofebtt — Claim  and  Deuvebt— 
AuznxABT  BsMEDT— PuBAomo  AHD  Pbaotioe.— Olaim  and  dsllTvry, 
imdflr  our  eode,  is  not  properly  a  fonn  of  aetlon,  but  ma  auxiliary 
ranedy  provided  for  in  an  aetion  for  the  reeovevy  of  personal 
proporty.  Whan  tho  auxiliary  resiedy  la  not  invoked  in  such 
an  aetion,  the  providons  for  claim  and  deliTery  have  no  applica- 
tion, and  the  aetion  mutt  be  governed  by  the  ordinary  rules  of 
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pleading  and  praotiot.  (^iMiUciMr  T,  Firtfe  NttUoMl  Baak  tf  Bate 
Barbara,  268.) 

2.  Form  of  Action — Facts  Appbopeiaix  to  Common-law  Actions- 
Principles  Applicable. — Though  there  is  but  one  form  of  action 
in  this  state,  yet  when  the  facta  stated  in  a  complaint  are  sub- 
stantially those  required  to  support  a  particular  common-law  ac- 
tion, the  principles  of  pleading  and  practice  which  apply  to  sodl 
eommon-law  action,  m  appHcablo  to  the  facta  pleadod.  (Id.) 

3.  Bailment — Unlawtxtl  Detention — Common-law  Action  of  Deti- 

nue— Insufficient  Defense — Disposition  of  Bailed  Propertt — 
Breach  of  Duty. — The  action  in  this  case  beinj^  baaed  upon  a 
contract  of  bailment,  in  which  the  original  taking  waa  lawfal,  but 
the  detention  was  unlawful,  the  wrong  is  one  for  whifib  th« 
common-law  action  of  detSnuo  is  especially  appropriate.  In  nieh 
action,  it  wma  no  defeneo  thai  the  defencbuit  had  Tolnntarily  dle- 
poaed  of  the  bailed  property  before  the  oommeBeement  of  the  ao> 
tion,  in  breach  of  his  duty  as  bailee.  (Id.) 

4.  Cessation  of  Possession  Before  Suit — Bubdeit  of  Proof. — In  an 
action  of  detinue,  where  the  possession  of  the  bailed  property  had 
ceased  before  the  commencement  of  the  aetioB,  the  burden  of  proof 
is  upon  the  defendant  to  show  thai  it  eeased  by  aeeidsiit*  death, 
or  by  some  'means  beyond  his  eontroL  (M.) 

5.  Alternative  Judgment  in  Detinut: — Possession  or  Vallt: — 
Judgment  fob  Value  Only. — ^The  usual  judgment  in  an  action  of 
detinue  is  in  the  alternative,  that  the  plaintiff  recover  the  posaei^ 
sion  of  the  property,  or  its  value,  in  ease  delivery  cannot  be  had; 
but  where  it  appears  that  deUveiy  eannot  be  had*  the  defendant 
is  not  prejudiced  by  a  judgment  lor  the  falua  only,  without  a^y 
alternative.  (Id.) 

6.  Facts  Showing  Conversion — ^Demand  ahd  REruBAi^TBOVu^ 
Judgment  fob  Valub.— Under  a  complaint  stating  a  demand  before 
suit  for  the  posseasiom  of  property  to  whidi  the  plaintiff  was  en- 
titled, and  a  ontinuous  refusal  of  the  defendant  to  deliver  the 
properly,  a  oooversion  is  shown,  which  supports  a  reoovery»  in  the 
common-law  action  of  trover,  of  a  Judgment  for  the  valna  of  the 
propttrty  oonverted.  (Id.) 

7.  Detention  or  PioPBTr— Ikkaibbial  AvBuam  nr  TkovBL— In 
an  action  of  trover,  where  the  complaint  is  suiHeient  to  support 
a  judgment  for  valua»  an  averment  of  the  unlawful  detentioB  of 
the  pr^er^  Is  Immaterial,  and  eauiot  Invalidate  the  jud^ncnt 

(M.) 

8.  Relief  Eicbsacbi  nr  IstDS— DamnAiiT  Kov  Tunnuan  Under 
the  code,  the  court,  upon  the  trial  of  an  action,  nay  gnat  a^y 
relief  oonslstant  with  the  case  made  by  the  oomplafait,  and  em- 
braced within  the  lisues  and  where  the  lisue  related  to  the  right  of 
the  defendant  to  surrender  the  pledged  notes  to  the  pledgor,  and 


Digitized  by  CjOOgle 


Plbadinq, 


769 
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upon  that  issue  the  defendant  had  scope  fully  to  present  his 
defense,  he  cannot  be  prcjuditcd  by  the  averments  of  the  complaint, 
nor  by  the  form  of  the  judgment  in  favor  of  the  plnintiflf  for  the 
value  of  the  pledged  notes  unlawfully  surrendered.  (Id.) 

9.  Complaint  Upon  Note — Date  of  Execution — Clerical  Ebbo»-^ 
Copy  of  Note — Written  Notice  of  Payment — Presumption 
Upon  Appeal. — In  a  complaint  upon  a  note,  the  date  of  the  year 
in  an  averment  of  its  execution,  which  is  precisely  four  years  sub' 
sequent  to  the  date  of  the  note  which  is  set  out  in  full  in  the 
complaint,  and  it  alio  subsequent  to  the  data  of  a  written  noUea 

.  of  payment  required  hj  the  terma  of  the  note  to  be  given  for  a 
period  of  thirty  dajs,  whieh  described  the  note  by  its  date,  and 
which  was  served  more  than  thirty  days  before  the  commence- 
ment of  the  action,  which  it  appears  waa  commenced  less  than 
thirty  days  after  the  alleged  date  of  ezsctttion  of  the  note,  is  ob- 
viously a  clerical  error,  which  roust  be  presumed  upon  appeal,  in 
the  absence  of  the  evidence,  to  have  been  corrected  by  the  wit- 
nesses; and  the  written  notice  of  payment  cannot  be  considered 
as  prematurely  given.    (Raspadori  v.  Cresta,  10.) 

10.  AzmDATiNO  OF  Note — Dei j very  After  Writteit  Notice — Dais 
Immaterial — S^tipulated  Time  of  Payment — ^Maturity  of  Cause 
OF  Action. — The  date  of  the  delivery  of  the  note  was  not  material 
to  the  cause  of  action.  Even  if  it  was  antedated  and  delivered 
after  the  written  notice  of  the  payment,  the  notice  would  still 
apply  to  the  date  stated  in  the  note,  and  would  make  it  payable 
by  agreement  of  the  parties  thirty  days  after  the  written  demand 
for  payment.  It  ia  sulBdent  for  the  maturity  of  the  cause  of 
action  that  the  written  notice  was  given  more  than  thirty  days 
before  the  coaunenoement  of  the  action.  (Id.) 

11.  l-'ouM  OF  Acnoif — ^Facts  Statei>— Constbuctiow — SuppoBT  or 
Jxmowan-^Tamon  or  FACff8.**Tliere  fa  but  one  form  ol  neUon  In 
this  atate,  and  judgment  is  to  be  rendered  upon  the  Uudm  stated 
in  the  pleadings,  the  aferments  of  which  are  to  b^  liberally  oon- 
stroed  to  support  a  Judgment  based  upon  any  sound  theory  of  Hhm 
faeta  alleged.    (Marateller  ▼.  Leayltt,  149.)  j 

12.  Caum  or  Aonon  nor  Bbpabatblt  STATtp--Dnuiim  Mowoy. — 
That  several  causes  of  aetion  are  not  aeparately  stated  in  the 
complaint  ia  not  ground  of  demurrer,  but  the  objection  ahonld  be 
taken  advantage  of  by  motkm  that  th^  bo  severed  and  separately 
pleaded.   (County  of  Butter  ▼.  McQriir,  lU.) 

13.  OngLATwr  nr  InTWiHi!ioii--<3noin-oiiiiiiiAniT  w  Flaiihuh 
OoiroTBUonoir  or  Ootm, — An  intervention  is  treated  In  section  887 
of  the  Code  of  Civil  Procedure  aa  a  complaint,  to  which  eitber 
party  to  the  action  may  answer  or  demur  as  if  it  were  an  original 
complaint,  and  where  it  is  adverse  to  the  plaintiffs,  they  become 
defendants  to  the  intervention,  and  have  the  right  aa  raeh  to  file 
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PLEADING  (CoDtinued). 

a  cross-oomplaiBt  tliereto  vnte  Metion  44S  of  th»  mum  oode 
(WaU     Mines,  27.) 

8m  Contract,  6|  Corporation^  1,  17-19,  26,  20;  Comity;  Dana, 
l-8»  6;  Ejeetment;  HailMr  CommiMioner*,  2;  Lieewoa,  Z,  4; 

Mechanics'  Liens,  1,  8;  Mortgage,  8,  9;  Municipal  Corpora- 
tions, 2,  3;  Negligence,  8;  Partition*  1»  2»  4|  PllM  U  XHal, 
4;  Pledge,  2;  Bailroadi»  1»  S. 

PLEDGE. 

L  PuBMKNi  Aim  FimB— BAnjcmT  or  Pudod  Nona— Coujitkral 
SicrcBiTT — ^Ukauthobized  DELnmr  lO  Plbdoob. — Notes  pladyd 
the  maker  of  another  note  to  the  payee,  who  indorsed  the  secured 
note  to  a  bank,  and  deposited  the  pledged  notes  as  collateral  se- 
curity, are  subject  to  the  rule  declared  in  section  29!iG  of  the  Codp 
of  Civil  Procedure,  that  "the  pledge  holder  must  enforce  all  the 
rights  of  the  pledgee  unless  authorized  by  him  to  waive  them.** 
The  bank,  in  such  case,  has  no  right  without  the  consent  or  author 
ity  of  the  original  pledgee,  to  deliver  the  pledged  notes  to  the 
pledgor.    (FauUoHi  f.  First  Nat.  Biak,  2B8.) 

t.  Aonoir  itn  Pobsbssioii  cm  Valub  of  Nono— Pfem  SuMmum— 
PuukDmo — DncAiTD  and  Refusal — VmjLmuL  DrmfTiGir. — An 
action  may  be  maintained  by  the  pledgee  against  the  bank  for 

the  possession  or  value  of  the  pledged  notes,  notwithstanding  their 
surrender  to  the  pledgor  bv  the  bank  prior  to  the  commencement 
of  the  action,  where  the  complaint  avers  the  facts  in  regard  to 
the  deposit  of  the  pledged  notes,  and  alleged  a  demand  upon  the 
bank  and  its  refusal  to  deliver  them,  and  that  it  unlawfully  with- 
holds and  detains  them  to  plaintiff's  damage  in  the  allied  value 
of  the  noteo.  (Id.) 

I.  Dnmin— ItevBB— PooaBsaoii  at  CouMENCEiusfr  or  Aonoif  not 
Ebsbhtial. — Such  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  both  in  detinue  and  in  trover,  in  each  of  which 
actions  possession  of  the  subject  of  the  action  at  tho  timo  ol  its 

commencement  is  not  essential  to  recovery.  (Id.) 
See  Mortgage,  28;  Warehouseman. 

POUCB  POWER.  Ses  Gambling  Contimeti»  •» 

PRACTICE. 

1.  Waut  ov  PBoaoDiioir— Dbatk  or  AnoBRsr— DmasaAi^IlM 
trial  court  has  jurisdiction  to  entertain  a  motion  to  dismiss  an 
action  for  want  of  prosecution,  made  at  the  instance  of  the  de- 
fendant, after  tho  death  of  the  attomej  for  the  plaintiff,  wbea 

the  plaintiff  appears  at  the  hearing  by  another  attorney  and  con- 
tests the  motion  on  its  merits,  notwithstanding  the  failure 
of  the  defendant  to  demand  the  appointment  by  the  plaintiff 
of  another  attorney,  or  his  appearance  in  person,  as  provided  bj 
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P&ACIICB  (Ckmtinued). 

aaetlon  286  of  tlie  OodA  of  dvil  Proeedvn.  (Kieol  t.  8mi  Frandsoo, 
288.) 

2.  Laobbb  nr  FUMOCunDir  worn  Frm  Ykabb.— A  ddaj  of  upwaid  of 
five  jrears  to  take  any  steps  toward  the  proaeentioo  of  an  actios 
wanraata  its  dismiseal  for  laches;  and  such  delay  Is  not  exeaaed 
by  the  facts  that  the  plaintiflTs  time  was  entirely 'takoi  np  with 
his  other  hnsineas  aifairsy  or  because  he  intrusted  the  conduct  of 
the  litigation  entirely  to  his  attorn^,  who  was  negligent  in  its 
proseontioiL  (Id.) 

8.  SBTimo  AfliDS  Dd'Auio— DncBRioir^The  granting  or  denying 
of  a  motion  to  set  aside  the  default  oi  a  defendant  is  so  largely  a 
matter  of  discretion  with  the  trial  court  that,  unleas  it  dearly 
appears  that  there  has  been  an  abuse  of  this  discretion,  the  ap- 
pellate court  declines  to  set  aside  the  order.  This  discrelaon  is 
best  exercised  when  it  tends  to  bring  about  a  Judgment  upon  the 
merits.    (NicoU  t.  Weldon,  666.) 

4.  WmoK  Gbamtid  on  Tsncs^The  terms  imposed  by  the  court  as 

a  condition  to  granting  a  motion  of  the  defendant  to  set  aside  a 
defiuilt  musty  in  the  absence  of  any  contrary  showing,  be  held 

to  be  ample  compensation  to  the  plaintiff  for  any  injury  he  may 
have  Buffered  by  the  delay  occasioned  by  the  motion.  (Id.) 

See  Appeal;  Costs;  Evidence;  Findings;  Instructions;  Judg- 
ment; Jurisdiction;  Jury  and  Jurors;  New  Trial;  Partitico; 
Place  of  Trial;  Pleading;  Receiver. 

PUBLIC  LANDS.   See  Swamp  and  Overflowed  Lands. 
PUBLIC  OFFICERS.  See  Office  and  Officers. 

QUIETING  TITLE.    S<>e  Mortgage,  24;  Place  of  Trial,  3;  Res  Ad- 
judicata,  2;  Swamp  and  Overflowed  Lands,  3;  Way«  6. 

QUO  WARKAKTO.  See  Reclamation  District*  L 

RAILBOAD& 

1.  Aonon  ffOB  Damaobs— EjBcnoir  or  Railway  PABanroni  ViMASh 
mo— IirJimr  to  "Good  NAn.*'— In  an  action  to  recover  damages 
for  the  unlawful  ejection  of  the  plaintiif  from  the  passenger  cars 
of  the  defendant  railway  company,  no  damages  csa  be  allowed 

for  injury  to  the  "good  name"  of  the  plaintiff.    An  averment  of 

such  injury  in  the  complaint  renders  it  subject  to  a  demurrer  for 
uncertainty,  and  is  subject  to  a  niotion  to  strike  it  out.  (Procter 
V.  Southern  California  Ky.  Co.,  20.) 

2.  Misjoinder  of  Causes  or  Action. — Where  the  injury  to  plaintiff's 

"good  name"  is  not  alleged  as  a  sepnratp  cause  of  action,  but 
only  as  one  of  several  injuries  alloged,  the  complaint  is  not  there- 
by rendered  subject  to  a  demurrer  for  misjoinder  of  causes  of 
action  (Id.) 
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RAILROADS  (Continued). 

a.  AnsENCE  OF  Etidknob — Fmoiifo — ^Habmless  SmfmAOBi— Wbare 

no  evidence  was  introduced  at  the  trial  to  show  anj  mjury  to 

plaintiff's  "good  name,"  the  averment  thereof  in  the  complaint 
and  a  finding  based  upon  such  averment  will  be  deemed  harmless 
surplusage,  which  could  not  have  prejudiced  the  defendant*  and 
will  not  be  held  ground  for  reversal  upon  appeal.  (Id.) 

4.  Separation  of  Plaintiff  fbom  Baqgaob — Pbopeb  Evidk:»ce — 
Damages  Occasioned — Discretion, — In  such  action  it  is  proper 
to  show  that  the  plaintifT's  baggage  was  carried  away  from  the 
plaintiff  when  ejected  from  the  cars,  and  that  plaintiiT  was  there- 
by compelled  to  buy  additional  clothing;  and  the  mental  and 
physical  distress  of  plaintiff,  and  any  pecuniary  loss  thereby  oc- 
cuioned,  maj  bt  taken  into  account  in  fixing  the  damages.  8aA 
damages  tat  aoi  miMeptible  of  computation,  and  an  within  the 
iound  diacretion  the  judge  or  jury  passing  upon  the  eridenee. 
(Id.) 

5.  Impkopeb  Items  of  Compensation — Price  or  Clothino — Gene&al 
Damages. — ^The  price  of  the  clothing  purchased  is  not  a  proper 
Stem  of  compensatioB  in  damages,  and  n  speeial  alhnranoe  therefor 
should  be  omitted  from  the  judgment  Tha  damages  for  separa- 
tion  from  the  baggage  and  for  any  leas  or  inoonvenienoe  thvcby 
occasioned  must  be  deenud  oompensated  bjr  the  toding  of  gvanl 
damages.  (Id.) 

6.  Dbfuvatioh  ov  TteouoB  Tiok»— Con  or  Pamaob  laoK  Ptacs 
or  Bjicnoirw — The  plaintiff  Is  entitled  to  reeover  the  cost  of  s 
ticket  from  the  plaee  of  wrongful  ejection  to  the  plaee  of  the  plain* 
tiff's  destination,  as  damages  for  the  wrongful  taking  from  plain- 
tiff by  the  conductor  of  »  through  ticket  belonging  to  the  plaintiff. 
(M.) 

7.  Dakaobs  hot  BzaBmf&— Under  tiia  eireumstanoeo  of  this  ease, 
an  award  of  general  damages  in  the  sum  of  four  hundred  and*8ixty 
dollars  and  titj  oenta  for  the  unlawful  ejeetkm  of  the  plaintiff 
from  the  cars  of  the  defendant  Is  held  not  ezeeeslvn,  without 
taking  Into  account  any  injury  to  the  geod  name  of  tiie  plaintiff. 
(H.) 

See  Deed,  5-8;  Negligence,  1,  2,  4-11. 

BAPS.  See  Criminal  Law,  65-78. 
RECEIVEIL 

1.  Recbivxb  Appointed  Pextoente  Lrae— <3BS8ATioir  or  FuNirmwaw 
The  functions  of  a  receiver  appointed  pending  an  action  for  dlmree 
who  took  possession  of  no  property  before  the  judgment,  termi- 
nated with  the  entry  of  the  judgment.   (White  t.  White,  687.) 

2.  Continuance  of  Keckiver  Afteh  Judgment — Juuisdiotion. — Void 
Bale  and  Deed — Writ  of  Assistahcb.— The  court  had  no  juri^dic- 
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RECEIVER  (Continued). 

tion,  after  the  entry  of  the  nunej  judgment  in  such  action,  to 

continue  the  receiver  for  the  purpose  of  enforcing  the  judgment; 
and  a  sale  made  by  such  receiver  of  the  property  of  the  husband, 
and  a  deed  thereof  made  by  him  to  the  wife,  are  void  and  cannot 
justify  a  writ  of  assistance  to  the  wife  as  purohaaer.  (Id.) 

3.  CONSTBUCTZOir   OF  Coos— RXOHIYn  TO   EnTOBOE   JUDGMElfT. — The 

power  given  under  subdivision  3  of  section  664  of  the  Code  of 
Civil  Procedure  to  appoint  a  receiver,  "after  judgment,  to  carry 
Uie  jud/^ent  into  eflfect,"  ia  to  be  construed  as  applying  only  to 
cases  where  the  judgment  affects  specific  property,  and  not  as  ap- 
plicable to  a  case  of  an  ordinary  judgment  for  money*  which  may 
be  enforced  by  execution.  (Id.) 

RBOLAHATIOir  DIErrRICT. 

1.  Validity  of  Organization — Quo  Warranto. — A  reclamation  dis- 
trict regularly  organized  under  section  3446  of  the  Political  Code 
has  a  legal  existence  which  cannot  be  successfully  assailed  in 
qw  loarranto  if  there  it  no  existing  swamp  land  or  reclamation 
district  within  its  limUia.  (PiopU  ez  ntL  Thisby  t.  Bedamatloa 
Dist  No.  666,  607.) 

2.  Defunct  Swamp  Land  District — Repeal  of  Organic  Act — ^Fail- 

ure to  Keoroanize. — ^A  swamp  land  district  organized  under  the 
-  act  of  1861,  and  failing  to  talce  any  steps  to  reorganize  under  the 
aet  of  1868,  which  snbstitated  a  new  scheme  lor  the  reclamation 
of  swamp  lands,  and  omtemplated  a  reorganisation  of  existing 
distriete  thereunder  and  axprssily  repealed  the  act  of  1861,  ceased 
thereafter  to  exist,  and  is  not  an  obstacle  to  the  subsequent  or- 
ganisation of  a  reclsmatioii  district  induding  ito  original  limits. 
(Id.) 

3.  Repealing  Act — CoNSTBUonoir  or  Psovibo. — The  proviso  in  the 
act  of  1878,  which  repealed  the  act  of  1861,  that  ''until  such 
organization  said  districts  now  formed  shall  proceed  under  the 
laws  now  in  force,"  is  to  be  oonstrued  as  applying  to  existing 
districts  reorganizing  under  the  repealing  act,  and  as  allowing 
them  to  proceed  under  the  laws  theretofore  in  force;  during  the 
period  of  transition,  and  not  as  intended  to  appfy  to  an  existing 
district  which  took  no  steps  to  reoiganiss  under  the  act  of  1878. 
[Beatty,  C.  J.,  dissenting.]  (Id.) 

4.  FoniEB  RncLAHAWOif  Dnoaoi  Ttjjqatjt  OnoAinzEp— Failxtbi 
or  PsTiTioif  TO  Descbibs  Lauds.— a  former  reclamation  district 
illsgally  organised,  under  the  Political  Code,  owing  to  the  failure 
of  the  petition  for  its  organization  to  set  forth  "a  description  of 
the  lands  bj  legal  subdivision  or  other  boundaries,"  is  not  a  bar 
to  the  regular  organization  of  another  reclamation  district.  (Id.) 

6.  GsNBAi.  OBJioinm  to  Pbtitioh — Jukxsdiotiov  or  SuFEBvmoBa — 
OBJionoN  Ufoii  Appeal. — ^The  fact  that  the  defective  petition 
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RECLAMATION  DISTRICT  (Contimifl). 

was  objected  to  generally  at  the  tri&l,  and  upon  other  grounds 
than  that  it  did  not  confer  jurisdiction  upon  the  supcrriMin  to 
met  thareupon,  cannot  prcduda  tilt  urging  of  aueh  objeetiin  upon 
appeal.  (Id.) 

6.  De  Facto  District — Support  of  FnfDnfG. — Tlie  de  facto  existence 
of  the  former  reclamation  district  which  has  no  de  jure  existence 
may  be  controverted;  and  a  finding  against  its  d€  faeto  esiiteBee 
is  sufficiently  sustained  by  proof  that  after  the  board  of  super* 
Tisors  had  approved  the  insufficient  petition  nothing  farther  was 
done  for  over  fifteen  years,  when  it  fint  began  to  act  as  a  corpora- 
tion, and  acted  for  about  one  year,  when  it  ceased  to  act  entirely, 
and  ita  members  and  officers  long  subsequently  united  in  the  regu- 
lar organisatioii  of  the  redamation  district  respondent*  (Id.) 

7.  Monsr  if  PoesissioN  or  Phwhimt— Patmbkt  to  Coumtt  Tkub- 
VBD— MamiiAinTS.— A  writ  of  mandate  will  not  lie,  at  the  instance 
of  a  creditor  of  a  reclamation  district,  the  landa  of  which  are  ait* 
uated  in  differrat  counties,  against  the  person  who  is  the  [uresidcnt 
of  the  board  of  trustees  of  the  district,  to  compel  him  to  pay  to 
the  treasurer  of  one  of  such  counties  a  portion  of  the  district 
funds,  collected  by  him  and  in  his  possession  as  agent  of  the 
board.  The  makinf^  of  such  payment  is  no  part  of  the  official  duty 
of  the  president,  and  a  writ  of  mandate  will  only  lie  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station.  (Angus  Brown- 
ing, 602.) 

RECORDATION.   See  Mortgage,  22,  23,  31,  32. 

REFORMATION.    See  Mortgage,  14-17* 
REMITTITUR.  See  Appeal,  1-8. 

RBS  ADJUDICATA. 

1.  pAKTiEs  AND  Pritibs  Bound— Dutebxht  Cause  or  Action. — ^The 
right  question,  or  fact  definitely  put  in  issue,  and  finally  de- 
termined by  a  oonrt  of  competent  Jurisdiction,  cannot  be  con- 
tested in  a  subsequent  action  between  the  same  parties  or  their 
privies,  e?en  if  the  second  suit  is  for  a  different  cause  of  action. 
(Green  t.  Thornton,  482.) 

2.  Action  to  Quiet  Tms— Foikib  AnnnncATioir— Bjbctment  Son 
ST  PLAiifTirF'8  Gbantob. — ^lu  su  actiou  to  quiet  title,  the  princi> 
pies  adjudicated  in  a  fwrner  action  of  ejectment  brooght  by  plain* 
tiff's  grantor  against  the  same  defendant  are  binding  upon  the 
plaintiff,  where  it  appears  that  substantially  the  same  evidence, 
documentary  and  parol,  was  introduced  and  considered  in  both 
cases,  and  the  plaintifT  relied  upon  the  same  title  which  was  ad* 
judicated  against  hia  grantor  in  the  action  of  ejectment.  (Id.) 
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RES  ▲J>JUBICATA  (Coatimicd). 

S.  DioBKB  01*  DunmuiuTioir — Quisnoir  or  HsnsBiP.— >A  filial  decree 

of  dittribution,  properly  entered  and  not  appealed  from,  it  con- 
clusive upon  the  question  of  heirship  therein  adjudicated,  and  cannot 
be  collaterally  assailed  in  any  other  action  involving  the  queetion 
of  the  heirship  of  the  decedent.   (Quirlc     BooDfi;y,  605.) 

4.  OoifCLuarmnesB  or  JmHiifiifTS  m  Paitition  Bun—AsiMBm  Trubt 

OF  Distributee  for  Heirs — New  AcnoK — Express  Trust— An 
interlocutory  judgment  which  has  become  final,  and  a  final  judg- 
ment not  appealed  from,  in  an  action  for  partition,  and  to  enforce 
a  trust  in  favor  of  other  alleged  heirs  of  a  deceased  person,  against 
the  distributee  of  his  estatf,  adjudging  that  such  alleged  heirs  had 
no  interest  in  the  land  distributed,  are  conclusive  upon  all  of  the 
claimants  as  to  any  trust  of  the  distributee  in  their  favor,  and  are 
a  bar  to  a  ndiMqaait  action  by  one  of  them  to  enf orca  a  trust  against 
the  distributee,  based  upon  new  evidence  claimed  to  establish  an 
express  trust  of  the  distributee  in  favor  of  alleged  heirs  of  the  de- 
cedent, induding  the  plaintiff.  (Id.) 

5.  Different  Suits — Dutzsknt  Modes  of  Establishinq  Saub  True. 
It  is  not  the  policy  of  the  law  to  allow  different  suits  to  be  brought 
between  the  same  parties  in  regard  to  the  same  subject  matter, 
merely  because  there  may  be  different  modes  of  establishing  title  to 
the  property  which  is  the  subject  matter  of  the  different  suits.  ( Id. ) 

6.  New  Action  Upon  Sahe  Title — New  Etidknce. — The  doctrine  of 
ret  adfudioata  will  not  permit  a  new  action  to  be  brought  for  the 
enforcement  of  the  same  title  between  the  same  parties,  merely  be- 
cause new  and  different  evidence  may  be  adduced  in  support  of  it. 
The  plea  is  applicable  to  every  matter  which  was  open  to  litigation 
within  the  legitimate  scope  of  the  pleadings  in  the  first  suit,  and 
which  might  have  been  presented  with  reasonable  diligence  upon  the 
trial  thereof.  (Id.) 

liESCISSION.  See  Contract,  9-11;  CSorporationsi  7* 

RIGHT  OJj'  WAY.   See  Way.  * 

RIVERS.  See  Boundaries. 

SALE,   See  Contract,  G;  Estates  of  Deceased  Persons,  8-10;  Insolvency, 
1-4,  6,  7;  Landlord  and  Tenant,  1,  2;  Partnership. 

SCHOOLS.  See  Electors,  2. 

SPECIFIC  PERFORMANCB. 

1.  Ooimuor  worn  Lira  TnrANor— Pkuofix.  Sbvices — Spncnnc  Per- 
formance— Remedy  at  Law. — An  oral  agreempnt  between  a  father 
and  daughter  that  he  would  give  her  and  her  family  the  rent  of  his 
borne  free  for  life,  and  would  leave  her  by  will  the  residue  of  his 
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SPECIFIC  PERFORMANCE  (Continued). 

estate,  subject  to  certain  bequests,  in  oonsideratioB  of  bar  promist 
to  provide  him  a  home  therein  and  supply  his  personal  wants  for 

life,  is  a  contract  on  her  part  to  render  p<?rsonal  services  daring 
the  life  of  her  fatlier,  and  cannot  be  specilically  <'nfore<'d  by  either 
party.  For  any  breach  of  the  contract  while  unperformed  on  her 
part,  the  parties  must  be  left  to  their  remedy  at  law.  (O'Brien  v. 
Perry,  626.) 

2.  Breach  of  Contract — Tenajjct  at  Will — Notice  to  Quit — U5- 
LAMTFUL  Detainer — Injunction. — Upon  breach  of  the  contract  by 
the  father,  in  refusing  to  remain  to  be  provided  for,  and  treating 
the  occupation  of  hid  house  by  the  daughter  and  her  family  there- 
after as  a  tenancy  at  will,  and,  after  giving  them  notice  to  quit, 
bringing  an  aetion  of  unlawful  detainer  against  than,  the  daughter, 
not  being  entitled  to  a  spedfle  perfonnaaee  of  the  ooniiaot,  osnnot 
defsnd  snob  action  at  a  life  tenuit»  and  la  not  entitled  to  an  Injnne^ 
tlon  to  rsstrain  interferenee  of  the  fiilier  with  her  ooei^atta  of 
the  premises.  <Id.) 

See  Compromise,  L 


STATUTES. 

1.  OONBTBUCTION  OV  STA.TD1X8 — ^RSPKAL  BT  ImpUOATION  HOT  FAfOSn. 

The  law  does  not  favor  a  repeal  by  implication,  and  wlisn  there 
are  two  or  more  provisions  in  relation  to  the  same  subjeet  matter, 
they  musty  If  possible^  be  oonstmed  so  as  to  maintain  the  Intcigrity 
of  both;  and  the  repugnani^  between  them  should  be  veiy  dear  to 
sustain  a  repeal  by  implication.  (People  ex  reL  Board  iA  State 
Harbor  Commrs.  v.  Padfie  Imp.  Co.,  442.) 

2.  SpnoiAL  AND  GsNmAL  STATum^Where  a  spedal  and  a  geaeral 

statute  tieat  of  the  same  sabjeot»  the  opeoial  set  will  control  as  to 
its  spedal  provisions,  and  will  not  be  deemed  repesled  by  impUea* 
tion  by  a  latter  general  statute,  although  the  terms  of  the  general 
«  statute  taken  strictly,  would  include  the  terms  of  the  special  statute, 
if  they  are  not  irreconcilably  inconsistent,  and  if  there  is  no  manifest 
intention  of  the  legislature  to  repeal  or  alter  the  spedal  statute.  (Id.) 
See  Constitutional  Law. 


STATUTE  OF  FBAUDa 

1.  VmAL  FnoioaB  to  Airawis  worn  rm  Dm  or  AmmHsn— Reobift  of 
PnonoerT — Obiqikal  Obligation. — A  mere  verbal  promise  to  an- 
swer for  the  debt  or  default  of  another  person  ia  void  under  the 
statute  of  frauds;  but  a  ver!)iil  promise  made  by  one  who  ha?«  re- 
ceived property  from  tlie  debtor  under  an  agreement  to  apply  it  or 
ii»  proceeds  in  payment  of  his  debt  to  another  person  founded  upon 
a  ButTicient  consideration,  and  is  an  original  obligation,  not  within 
the  statute  of  frauds.    (Tevis  v.  Savage,  411.) 
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8TATDTB  07  FRAUDS  (OontlBiied). 

2.  Fioifm  ov  OoBvoB4noir  PintoBASiiia  Fran— Paturt  or  Ym-* 
Mn*!  Dbv— Qbrbal  AOKHor— AcmiT  nor  Liakji^A  jvcM  pram* 
la»  bj  tli«  gcntml  agent  of  a  oorponitioii  whSoh,  thioiiglL  the  genenJ 
■gent,  pnrehased  fruit  from  a  vendor,  -who  had  before  purchased  it 

from  the  plaintiff  upon  credit,  that  the  corporation  would  see  the 
plaintiff  paid,  and  that  when  it  sold  the  purchnaed  fruit  and  re- 
ceived returns  he  would  pay  plaintiff's  bill,  is  binding  upon  the  cor- 
poration; but  the  agent,  who  was  dealt  with  and  treated  as  such 
by  the  plaintiff,  cannot  be  held  personally  liable  upon  the  promise. 
(Id.) 

3.  Orioinaxitt  of  Pbomise — Possession  of  Fruit — Indebtedness  to 
Vendob. — The  promise  of  the  corporation  to  pay  iho  debt  of  its 
Tendor  to  the  plaintiff  was  original,  and  not  within  the  statute  of 
frauds,  yegardless  of  whether  the  fruit  was  received  by  it  upon  the 
understanding  that  it  was  to  pay  the  plaintiff  from  the  proceeds, 
or  whether,  after  the  poeeeeaion  of  the  fruit  was  reoeived  and  while 
it  still  owed  iti  vendor  therefor,  it  undertook  to  apply  the  proceeds 
of  sale  to  the  payment  of  its  vendor's  debt  to  the  plaintifr.  (Id.) 

STATUTE  OP  LIMITATIONS. 

1.  Obal  Contract — Deed  of  Mine — Verbal  Agreement  to  Pat  Upon 
Resale, — A  cause  of  action  upon  an  oral  contract  to  pay  a  specified 
sum  upon  the  resale  of  a  mine  deeded  by  the  promisee  to  the  prom- 
isor, together  with  the  sale  of  other  mines  belonging  to  the  prom- 
isor, accrued  at  the  time  of  such  resale,  and  is  barred  within  two 
years  thereafter  under  subdivision  1  of  section  339  of  the  Code  of 
Civil  Prooedure.    (Patterson  v.  Doe,  333.) 

2.  Action  Against  Executors — Nonsuit. — In  an  action  upon  such 
cause  of  action  against  the  executors  of  the  deceased  promisor,  the 
executors  are  entitled  to  a  nonsuit,  on  the  ground  that  the  action 
is  barred  by  the  statute.  (Id.) 

3.  Effect  of  Deed  of  Mine — Instrument  in  Writiwg. — The  deed  of 
the  mine  cannot  be  considered  as  a  written  instrument  taking  the 
oral  agreement  out  of  the  statute,  there  being  no  acknowledgment 
or  promise  contained  in  the  deed  relative  to  the  verbal  understand- 
ing between  the  parties.  The  cause  of  action  is  not  founded  upon 
an  instrument  in  writing,  within  the  meaning  of  the  code,  merely 
because  such  an  instrument  would  be  a  link  in  the  chain  of  evidence 
establishing  the  cause  of  action,  if  it  does  not  contain  or  prove  the 
contract  sued  upon.  (Id.) 

4.  LSXm  UFON  PUVIOUB  UlfOOIfSUXMATSD  Tk^NSACnON — ^ABflBNCB  OF 

Pbouibb— ImuEVANOT.— A  letter  from  the  decedent  written  in  re- 
lation to  a  previous  u nconsummated  transaction  for  the  transfer 
of  the  mine  by  plaintiff  directly  to  another  party,  to  the  effect  that 
"if  the  sale  goes  throiigh,  the  money  comes  through  me,"  does  not 
contain  a  promi?>e,  and  has  no  relevancy  to  the  vwbal  oontract  made 
at  the  time  of  the  deed  to  the  decedent.  (Id.) 
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SZATUTB  OF  LBilTAXIONS  (Continued). 

.  6.  Omission  to  Find  Upon  Flea.— -Facm  Sbowino  Aomnr  not  Bik—rn 

The  failure  of  the  court  to  find  upon  a  plea  of  the  ittatute  of  limit*' 
tions  set  up  in  the  answer  of  the  defendanU  is  not  ground  for  a 
reversal  of  tlie  judgment  upon  app'^al  where  the  facts  found  or  ad- 
mitted show  that  the  action  was  not  barred.  (Woodham  t.  Cline, 
497.) 

6.  RiTNNDia  OF  SrATon— AcnoN  fob  Conyibsion— AsaDimaoiT  or 
Ck>MPLAiNT— Obioinal  Atibmbnib  of  Tbesfau— SraFixnAO.— Tbe 

statute  of  limitations  for  the  wrongful  conversion  of  personal  prop- 
erty will  not  run  after  the  commencement  of  an  action  to  the  date 

of  filinf^  an  amended  complaint,  wliere  the  ori^'inal  complaint  stat^ 
the  same  cause  of  action,  thoujili  it  superadded  thereto  averments 
showing  a  tresspass  upon  plaint IfT's  property.  Such  aTermeats  of 
trespass  may  be  regarded  as  surplusage.  (Id.) 

7.  Suprar  or  Jotomint  Oonsistenot  or  gDnnNCi  SePABaaB  Itnc 

— Presumption  of  Whxten  CJontbact. — ^A  general  finding  that  bo 
part  of  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limita* 
tions  is  not  to  be  deemed  inconsistent  with  a  finding  upon  an  item 
more  than  two  years  old  and  less  than  four  years  old  not  included 
in  a  written  contract  set  forth  in  the  answer  an.l  findings.  It  must 
be  presumed  from  the  general  finding  that  such  item  was  based  upon 
a  written  contract  (Ryland     Heney,  426.) 

8.  Barred  Item — Modification  of  Judgment. — An  item  shown  in  the 
findings  to  be  barred  by  the  statute  of  limitations  is  ground  only  for 

a  modification  of  the  jinigment,  by  proper  reduction  thereof,  and  not 
for  a  r(>v(THal  thereof,  merely  because  of  the  inconsistent  of  sudi 
items  with  other  findings.  (Id.) 

See  Appeal.  5;  Contract,  3-5;  Gambling  Contracts,  19;  Mortgage^ 
11;  Sureties,  1-9;  Trust,  13. 

STOCK  AND  STOCKHOLDERS.    See  Corporatioxia;  fl^mKH^^  Con- 
tracts. 


STREETS,  ROADS,  AND  HIGHWAYS.    See  Eminent  Domain;  Muni- 
dpal  Corporatloos;  Way. 

STREET  ASSESSMENT. 

1.  Stbeet  Imfbotement— Tdfi  idb  Oomflehon  or  Wobk — ^Effboi  or 

APPBAL— SBTTINa   ASIDB  AOCEPTANCE — JrBIBDICIIOll   TO  Iftw^^Pff 

TucB. — ^An  appeal  taken  to  tlie  city  council  before  tho  ezpiratioB  o( 
the  time  allowed  to  complete  a  street  improvement,  and  aftar  tiM 

■  work  has  been  nrcopfed  as  complete,  operates  to  suspend  the  running 
of  the  time  originally  allowed,  and,  upon  the  city  council  setting 
aside  the  acceptance,  It  has  juriRdiction  to  extend  the  time  for  the 
final  completion  of  the  work.    (Hadley  v.  Dague,  207.) 
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STREET  ASSBSSBOBNT  (Oontliiiied). 

2.  ABSittNiaicT  w  Oohtbaov— OoKFUBTiON  or  WoBK  Br  AMiaiiBfr— 
hmmnmm  aitd  Wunuurr.— The  ooatnuitor  may  aatigii  the  m- 
tnu!t  before  the  oompletioii  of  the  work,  and  where  the  work  is  eom- 
pleted  faj  the  assignee,  the  wamuit  MOompeiiTiqg  the  aaMMment 

flisy  run  in  favor  of  the  assignee  named  therein  as  assignee  of  the 
ori<]rina1  contractor  also  named,  and  auoh  unijpmo  may  demand  and 
enforce  the  assessment.  (Id.) 

3.  Reference  to  Bonds  in  Warrant — Description  aud  Notick. — 
Where  the  resolution  of  intention  sliowed  that  the  cost  of  the  im- 
provement would  exceed  one  dollar  per  front  foot,  and  that  serial 
bonds  would  be  issued  to  eover  the  eost  imder  the  proriaiona  of  the 
aet  of  1803,  a  referenee  to  the  bonds  in  the  warrant  giving  a  general 
description  of  them  as  "aerial  bonds  bearing  intarsat  at  the  rate  of 
alx  per  eent  per  annom  and  extending  over  a  period  of  ten  years 
from  their  date  of  issue,  to  represent  the  ooat  and  expenses  of  the 
work  described  in  the  assessment,  and  in  the  manner  and  form  pre- 
scribed by  law,"  and  giving  the  notice  provided  for  in  the  act  of 
1893  relntive  to  the  issunnce  of  a  bond  of  fifty  (loll.n-i  or  more  to 
represent  each  assessment,  etc.,  shows  a  sulBcient  oomplianee  with 
that  act.  (Id.) 

4.  DBwnoro  bt  OouiraiL — CoicFixnoN  or  Wobk — Supkbtision  of 
OonirciL — ^Acnoir  or  Sufmuhtcnmht^New  AssEssiiBirr.— Where 
the  dty  eoundl  upon  appeal,  after  vaeating  the  aeoeptanee  of  the 
worlc  by  the  atreet  superintendent  and  a  fwmer  assessment  baaed 

thereon,  directed  the  contractor  to  oomplete  the  work  required  by  it 
"under  the  direction  of  the  city  council,"  and  that  when  ao  done  the 

superintendent  should  accept  the  work,  and  issue  a  new  warrant, 
assessment,  and  diagram,  such  directions  are  in  strict  compliance 
with  section  11  of  the  street  improvement  act.  (Id.) 

5.  Acceptance  or  Wobk — ^IifDOBsinxNT  nr.  Supxbihtdtdxnt  Upon  Nbw 
AssESBUEiiT. — Where  the  completed  work  was  aeoepted  by  the  coun- 
cil, and  the  formal  acceptance  of  the  superintendent  appeared  upon 
the  face  of  the  new  assessment,  authenticated  by  hia  signature,  his 

indorsement  upon  the  assessment  stating  that  the  work  was  per- 
formed under  the  supervision  of  the  council  and  accepted  by  it,  and 
not  imder  his  control  or  supervision,  and  was  not  accepted  by  him, 
and  thnt  he  disclaimed  all  responsibility  for  the  work,  and  si^^od 
and  delivered  the  assessment  ond  warrant  upon  the  order  and  au- 
thority of  the  council,  cannot  qualify  his  formal  acceptance  of  the 
work  and  is  not  inconsistent  with  the  proper  direction  of  the  council 
(Id.) 

<l.  BflooBO  BT  SupumTcinMPtT— Pmma  Faob  BmNorci— Baoon  Fin- 
BUUB).— The  street  improvement  aet  does  not  require  that  the 
eridence   of  the   recording    of   the    warrant,    assessment,  aad 

dia^'^ram  and  certificate  of  the  engineer  in  the  office  of  the  superin- 
tendent of  streets  shall  be  offered  as  a  part  of  the  prtmo  fa4iie  Avi> 
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BTHEBT  ASSESSMENT  (ConUmMd). 

dmm  suflldeBt  to  entitle  tlw  plaintiir  to  neover;  bnt  tim  primm  ftefe 
eh>ractT  giTen  to  tliofle  doeiiiiMuti»  togoOisr  with  the  slUttfit  of 

demand  and  nonpayment,  includes  the  proper  recording  of  the  ia- 
struments  required  to  be  recordedt  if  there  ia  no  evidoiee  to  ehov 
the  oontmy.  (Id.) 

7.  OaamoAn  or  Enoinees  icot  Sbowino  Reoobd. — The  fact  that  the 
oertifloate  of  the  engineer  offered  in  evidence  does  not  abaw  that 
it  was  recorded  cannot  vitiate  it,  in  the  absence  of  evidence  tending 
to  show  that  the  oertifleate  was  not  reoorded.  (Id.) 

8.  Construction  of  Resolution  of  Intention — Cost  of  Work — Inter 
SECTIONS — Finding  by  Board — Presumption. — A  resolution  of  in 
tention  in  wliich  it  ia  found  that  the  cof^t  of  tlio  improvement  will 
be  more  than  one  dollar  per  foot  along  each  line  of  the  street, 
"including  the  oust  of  intersections/'  must  be  construed  as  referring 
to  the  "cost  of  intersection  work  assessable  upon  said  frontage," 
and  where  there  is  nothing  in  the  record  to  show  that  the  finding 
of  the  board  that  the  cost  of  the  fmprovement  would  exceed  one 
dollar  per  front  foot  was  not  based  upon  a  proper  calcnlatioii,  it 
ninst  be  presumed  that  it  was  so  based,  the  prima  faeie  evidsBee  of 
the  plaintiff's  case  not  bdng  overcome.  (Id.) 

9.  FiNDiNo  Made  in  RESOLnnoN — Separate  Ordinance  not  Requtbed. 
The  fin<iing  as  to  the  cost  of  the  improvement  was  properly  crr- 
bodied  in  the  resolution  declaring  the  intention  of  the  board  to  order 
the  improvement,  and  need  not  be  embodied  in  a  previous  separate 
ordinance  finding  such  cost.  (Id.) 

10.  Ooim'iTUTioifAiJTT  OF  Stxect  Imfwitbodit  Act— ApvomommT 
or  Expense  AoooBDiifo  to  FBonxAOB— Bknsrt  fbom  Wool— The 
•treet  improvement  act,  in  providing  for  apportioning  the  urpsn 
<tf  a  street  improvement  according  to  the  frontage  of  the  lots  along 
the  street,  is  constitutional  and  valid.  It  is  to  be  deemed  «  k|pte> 
lative  declaration  that  the  property  within  the  district  improved 
will  receive  a  benefit  from  the  improvement  in  proportion  to  its 
frontage  upon  the  work;  and  in  the  abscnoe  of  any  facts  sliowinir 
that  a  partieuhir  assessment,  so  based,  is  unjust  and  not  accordini; 
to  benefits,  tlie  statute  in  its  application  thereto  cannot  be  deemed 
unconstitutional,  and  it  It  the  dutj  of  the  court  to  uphold  the 
assessment  (Id.) 

11.  SnuT  iKnovsMxifT— Bonn  OmMkmaaiQ  Wobk  vqb  Ome  Team— 
Void  Contract  and  Ass ESSlODffTw — An  ordinance  requiring  that  the 
contractor  for  a  street  improvement  shall  give  a  bond  in  a  sum  to 
be  determined  by  the  mayor  guaranteeing  the  work  for  one  year 
from  injury  by  ordinary  use,  is  unauthorized,  improperly  increases 
the  burdens  of  the  property  owner  for  the  additional  expense  of 
necessary  repairs  for  twelve  months,  and  makes  the  contract  and 
assessment  void.    (Alameda  Macadamizing  Co.  v.  Pringle,  226.) 
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12.  Duty  or  Officebs — Substitutiow  of  Bond. — bond  c&nnot  be  sub- 
stituted for  the  performance  of  the  duty  of  the  officers  required  to 
see  that  the  work  under  the  contract  is  properly  done.  (Id.) 

13.  BvzDBNCE — Gkbtipicate  OF  ClTT  BvomEEB. — In  an  action  to  fore« 
close  the  lien  of  a  street  assessment,  a  certificate  of  the  city  engineer 
stating  that  a  record  in  his  office  of  another  certificate  shows  that 
the  work  of  grading  specified  "was  examined  and  found  to  be  prac- 
tically right  for  official  line  and  grade,"  should  be  excluded  from 
evidence,  and,  if  admitted,  is  insufficient  to  sustain  the  plaintifiTs 
case.    (Obermeyer  v.  Patterson,  531.) 

14.  Authentication  of  Record — Enqineeb'b  Certificate. — In  an  ac- 
tion to  foreclose  a  street  assessment,  where  the  certificate  of  the 
engineer  appears  to  have  been  recorded  in  its  proper  place,  together 
with  the  original  assessment,  warrant,  and  diagram,  and  the  certili- 
cate  of  record  appended  thereto  by  the  superintendent  of  streets 
shows  by  reference  to  the  page  of  the  record  that  all  the  doenments, 
laehidiBg  the  engineer's  certiflcate»  haTiqg  been  recorded*  the  fact 
that  Ib  assomliig  to  re^mnerate  In  his  eertiflcate  the  documents 
reeerded  he  omtti  the  engineer's  certifieate  does  not  invalidate  the 
anthentkation  of  the  record  or  impair  the  lien  of  the  awessment 
(Greenwood     Chandon,  407.) 

SUloioNa  See  Jniadiotioa,  1.  t» 

8U&I&TIS& 

1.  AofiDif  AoAXifiT  SuBETnts — SraruTi  oar  LnmaTioifs— Wkmsn  Re- 
quest FOB  Delay — Contbaot  to  Waive  Statute — EaroppEL. — Sure- 
ties sued  upon  a  bond  are  estopped  to  plead  the  statute  of  limita- 
tions where,  pending  the  running  of  the  statute,  they  signed  a 
written  request  for  delay  in  proceedings  against  them,  until  they 
should  request  further  proceedings,  and  agreed  in  writing  to  waive 
all  advantage  which  might  result  from  the  delay  requested,  in  con- 
sideration of  which  request  and  promise  the  plaintUFs  forbore  to  sue 
for  a  period  of  years.   (State  Loan  ete.  Co.     Goehraa,  245.) 

2.  Validity  of  Contract — Consistenot  With  Code — Written 
Promise. — The  written  contract  to  waive  the  statute  of  limitations 
was  not  in  contrayention  of  section  360  of  the  Code  of  Civil  Prooe> 
dure,  but  was  a  written  promise  within  the  language  of  that  aeetion, 
which  took  the  ease  out  of  the  bar  of  the  statvte.  (Id.) 

3.  Running  of  Limitation  Suspended — Extension  of  Time. — Apart 
from  statute,  it  is  recognized  law  that  if,  pending  tAe  running  of  the 
statute  of  limitations,  the  time  of  payment  is  SKtsnded  bj  the 
ereditor  with  the  debtor's  assent,  the  statute  does  not  ran  during 
the  time  of  the  suspension.  (Id.) 

4.  FoaBEABANGX  OF  Cbeoitob  AT  DsBXon's  BBQUB8T^Wliers  the  cred- 
itor fbibears  to  sue,  upon  the  written  request  of  the  debtor,  the 
debtor  will  be  estopped  to  plead  the  statute,  the  running  of  which 
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is  suapended  during  th*  timt  of  the  iothmnam  mm  reqaatked.  (Id.) 

5.  PuBUO  POMor—AoBixii  r IH  T  FOB  Limited  Tius — Maxim. — An  agree- 
mflBt  to  waive  tbe  fttttnle  of  llmitatioiia  for  a  limited  time  is  not 
agaijut  public  poUcj;  but  tbe  general  rule  applicable  thereto  U 
embodied  in  the  madm,  "poofa  legem  faeiunt  itUet  parfee."  (U.) 

6.  Consideration — Acceptance  of  Promise — Compliance  With  Re- 
quest.— The  mere  acceptance  of  the  naked  written  promise  of  the 
obligor  to  waive  the  statute  would  not  make  it  a  binding  contract: 
but  the  compliance  of  the  obligee  with  the  obligor's  written  request 
for  delay,  upon  the  faith  of  the  promise,  constituted  a  sufficient  con- 
■ideratioB  for  the  promise  and  made  it  effeetiYe  to  soepend  the 
statute  while  the  parties  acted  as  agreed.  (Id.) 

7.  Recommencement  or  Statute. — ^The  statute  of  limitations  does  not 
commonce  to  run  a^in  from  the  date  of  the  written  promise,  but 
only  from  the  time  when  the  partiee  have  ceased  to  act  upon  it  as 
agreed.  (Id.) 

8.  Suiwmni'ioii  or  Nkw  Spbctt— Oubummb  nor  ftmwMAnn  noM 
AjjiBKirawT.— The  substitution  of  a  new  surety,  who  is  not  bound 
by  the  agreement  of  the  other  sureties  to  waive   the  statute 

of  limitations,  does  not  hare  the  effect  to  release  the  other  sure* 
ties  from  their  agreement,  or  to  make  the  limitation  run  from 
its  date,  or  to  render  their  obligation  any  different  from  what  It 
would  have  been  if  the  substitution  had  sot  been  made.  (Id.) 

9.  Habmless  Ebbob  in  Instbuction — MnooNSTBuonoN  of  Contbact 
— Pebiod  or  DELaT — SusPEif szoir  or  LnnrATioir^ — An  erroneous  in- 
struction, based  upon  a  mlaeonstmction  of  ths  eontrset,  therdiy 
shortening  the  time  of  agreed  delay  and  making  the  statute  nm 
only  from  the  expiration  of  that  tim^  without  including  the  time 
of  the  original  delay,  is  harmless,  without  refeicnoe  to  the  question 
of  a  mere  suspension  of  the  period  of  limitation,  where  it  appears 
that,  under  a  true  construction  of  the  contract,  the  period  of  agreed 
delay  for  all  purposes  was  such  as  to  preclude  any  auooeesful  plea 
of  the  statute.  (Id.) 

10.  Bonn  or  Bamc  Smbbtabt— Oouaoxiov  or  OoixAmai.  SBCunniEs 
— Chahoeb  bt  Bauk — Cofbert  or  Oiat  Subkty  Bdidikg  Upow  C6- 
euMMM.— Where  the  bank  plaintiff,  upon  the  bond  of  whose  de- 
ceased seeretaiy  the  defendants  were  sureties,  during  the  period 
of  delay  requested  by  them,  proceeded  to  realize  upon  the  collateral 
securities  of  the  deceased  principal  in  its  hands,  the  consent  of  one 
4d  the  defendant  sureties  to  changes  in  the  disposition  of  the  col- 
lateral securities  held  by  the  bank,  including  extensions  of  time  and 
renewals  of  notes,  and  compromises  there  of,  and  payments  in  prop 
erty.  is  biiidinp  upon  all  of  the  sureties,  and  none  of  them  can  claim 
any  release  from  liability  on  the  bond  by  reason  of  such  proceedings. 
(Id.) 
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IL  FowB  or  Oosvnrr— JomT  BBBxoB^Thongli  one  Joint  debtor 
cfttmotf  without  Uw  coamtai  of  his  eodebton,  nako  now  oontraets, 
or  mivo  «  debt  barred  by  the  statute  of  Umitatioiii,  he  has  power 
to  act  for  the  others  ta  referenoe  to  the  eootraet  by  which  the 
relation  was  created;  and  oosureties  on  the  same  bond  have  each 
power  to  act  with  reference  to  collateral  securities  given  by  the 
principal  to  the  obligee  of  the  bond.  (Id.) 

12.  iNSlBUOnOK  AS  TO  POWKB  OF  SUBXTT — OONOtnOn  WITHOUT  EVI- 

mrcB — Charob  or  Collaterals  by  Cokiottib  of  Sukbtdbs — 
Habiclsss  Ebbob. — ^An  mstruction  oorrectlj  stating  the  power  of 
one  surety  to  bind  the  others  by  consent  to  the  action  of  the  bank 
in  disposing  of  collaterals  is  not  rendered  prejudicially  erroneous, 
because  not  given  absolutely,  but  conditionally  upon  a  finding  by 
the  jur}'  that  the  bank  appointed  the  sureties  a  committee  to  have 
charge  of  the  collaterals,  which  finding  there  was  no  eridence  to 
sustain.  (Id.) 

13.  XoNsi  iT — Pboof  of  Cause  of  Action — Excess  ut  Vebdiot  hot 

Proved — Appeal — Release  of  Excess. — In  an  action  against  the 
sureties  on  the  bond,  proof  that  the  secretary  of  the  bank,  the 
principal  in  the  bond,  loaned  money  of  the  bank  to  himself,  the 
notes  for  which  were  renewed  in  another  name,  that  unauthorized 
loans  bj  him  were  not  paid,  that  he  misappropriated  money  of 
the  bank  received  by  him,  and  converted  to  his  own  use  collaterals 
belonging  to  the  bank,  it  sniBeient  to  prefoi  •  noiinilt»  and  to 
support  a  verdict  against  the  sureties,  except  as  to  an  excess  not 
proved.  Such  ezoess  must  be  released  with  interest^  as  a  eon- 
dition  of  affirming  the  Judgment  upon  appeal.  (Id.) 
See  Appeal,  IS-IO;  Anesi;  Injunction;  Meehanles*  Uens,  S-S. 

SWAMP  AMD  OVEBFLOWXD  LAUDS. 

1.  Swamp  aivo  Ovebtlowkd  Lawi  TninnpiAm  Hatthio  aivd  LiBxnro 

TO  STATI — ^MKAHDEUlfO  LKHB— ChABAOTEB  OF  LaIH) — CONGLUSIVI- 

una  or  DnBamrAnow^An  irregular  plattii^  and  listing  of 
swamp  and  orerilowed  land  to  the  state,  not  conforming  to  the  re- 
quirements of  the  act  of  Gongress,  relating  to  legal  suhdlrisions 
of  land,  but  bounding  the  land  platted  and  listed  1^  a  meandering 
line  which  excluded  from  its  limits  the  smaller  portion  of  some 
|^;al  subdivisions  and  included  therein  the  smaller  portion  of 
other  legal  subdivisions,  is  nevertheless  a  conclusive  adjudication 
that  all  of  the  lands  so  platted  and  listed  are  swamp  and  over- 
flowed, and  that  all  of  the  lands  excluded  from  the  plat  are  not 
swamp  and  overflowed,  but  belong  to  the  United  States.  (Bates 
V.  Halstead,  62.) 

2.  Fkddul  ahd  State  Patents — Smat  tkr  Pabt  of  Legal  Subdivi- 
giov. — A  patent  from  the  United  States  of  the  smaller  part  of  a 
le^al  subdivision  of  land  excluded  from  the  limits  of  such  mean- 
dering line  will  prevail  over  a  state  patent  granting  the  major 
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SWAMP  AND  OVERFLOWED  LANDS  (ContlnMi). 

put  ot  tlM  MOM  l6g»l  tubdiviaion  m  iwunp  and  awfliiwid  hmk 
witUn  the  limits  of      mcuidcrliig  hauaduj.  (U.) 

3.  Action  to  Quiet  Title — Mistake  of  Land  Depabtmekt  not  In- 
volved.— If  it  be  conceded  that  the  land  department  made  a  mU- 
take  in  the  manner  in  which  the  land  was  platted  and  listed  to 
tha  atata,  aiich  miataka  aaimol  ba  raadiad  la  aa  aetioB  bj  the 
holder  of  tha  United  Stataa  patent  to  quiet  hia  titia  thareondcr 
aa  against  the  holder  of  tha  state  patent.  Such  actta  tavobci 
oBty  tha  legal  title  to  tha  land  patntad.  (M.) 
See  Reclamation  District 

TAXATim.  Saa  Adfaraa  toassiloD,  2;  Irrigation  Diatrlcls  liattM. 

TELEGRAPH  COMPANIES. 

i.  Teleoraphs — Mistake  in  Message — Care  and  Diligence— Con 
8TBUCTION  OF  FINDING. — In  an  action  for  damages  caused  hy  a 
mistake  in  a  telegraphic  message  sent  in  reply  to  a  message  from 
the  plaintiff,  a  finding  that  the  telegraph  company  was  not  guilty 
of  groM  or  any  degree  of  negligence  in  the  transmission  and  de- 
livery of  the  message,  or  in  the  error  or  mistake  therein,  is  to  be 
eonstraed  aa  equivalent  to  aa  eaq^reai  flading  that  tha  eompaoy 
aaed  great  eara  and  diligence  la  Ita  traaamlaBioB  aad  dcUveiy. 
In  purauaaea  ol  aaetka  8118  d  tha  Civil  Ooda.  (Ooli  t.  Wasten 
UhloB  TaL  657.) 

8.  Stipulation  iif  Reqltcstkd  Message — Liihtatiok  of  Liability— 
Unbepeated  Message — Parties  Bound  by  Contract. — A  stipula- 
tion in  the  message  transmitted  to  the  plaintiffs  in  answer  to 
their  request  therefor,  limiting  the  liability  of  the  telegraph  com- 
pany for  mistakes  or  delays  in  transmission  of  an  unrepealed 
message,  whether  happening  by  neglig^oe  of  ita  servanta  or 
atherwise,  beyond  tha  amoont  reeeived  for  aeadiag  tha  same,  ia 
valid  aad  binding  equally  apoa  tha  sender  aad  lecelrei  of  sodi 
message,  ia  tha  abaeaoa  of  proof  of  wilUnl  miscondaet  ar  gram 
aegllgeaea  of  tha  telegraph  aompaay  la  tha  parftemaaea  «f  tta  daty. 
(Id.) 

I.  Agency  of  Sender  for  Receiver. — The  sender  of  the  message  in 
response  to  a  message  from  the  plaintiffs  was  the  agent  for  th*' 
plaintiffs  in  sending  it,  and  the  plaintiffs  receiving  the  meisago 
are  bound  by  the  contract  of  the  sender  with  the  telegraph  com- 
pany as  principal.  (Id.) 

A.  PnvrPT  or  Cohtbact — Causb  or  AonoN  nt  Toir. — ^The  addfrnwn 
if  a  BMnaga,  where  theta  k  no  privity  of  contract,  may  rest  bis 
aetSoa  upon  tort  for  a  breach  of  public  duty  by  the  tel^;rapfa 
company;  but  in  a  case  where  he  is  party  to  a  spe<;ial  contract, 
either  directiy  or  indirectly  through  the  saadar  as  his  agnrt,  ia 
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•a  MtloB  agidnst  th«  company  1m  mt  tUod  upon  Ua  «pBlract 
ill^to.  (Id.) 

ft.  AB8DICB  or  Miaooiimiof  am  Qmm  Itauaiiio*— lliKABi  Oauod 

BY  ATM 08PUEBIC  DI8TUBBAIIOB. — WltTt  It  EppCUTt  tluit  tlMM  WaS 

no  willful  miacondttct*  and  that  tba  mistake  complained  of  was 
eaused  in  an  unrepeated  message  requested  by  the  plaintiffs,  by 

reason  of  atmospheric  disturbance  durinq*  a  prpvailing  storm, 
causing  the  line  to  work  badly,  the  line  being  otherwise  in  good 
working  order,  when  the  message  was  sent,  a  finding  that  there 
was  no  gross  negligence  in  the  sending  of  the  message  will  not 
be  disturbed  for  insufficiency  of  evidence.  (Id.) 

6.  Duty  of  Telegraph  Company — Pbesence  of  Storm. — It  was  the 
duty  of  the  telegraph  company  to  forwurd  the  telegram  at  the 
earliest  practicable  moment;  and  the  fact  that  a  storm  was  pre- 
vailing over  the  route  and  tbat  the  action  of  the  elements  upon 
tha  win  oonld  not  be  overoonia  by  eare  and  diligence,  does  not 
of  itself  eonviet  the  telegraph  company  of  groia  negligence  in 
eending  the  meeeage  dnriqg  raoh  atom,  and  In  not  waiting  for 
climatic  changes  for  the  better  before  sending  it.  (Id.) 

TENANTS  IN  COMMON.   Set  Partition,  1. 

TRUST. 

1.  EnraiM  of  DMBaain  Pwnww  Itow  Fdwd— lonmTT— Fln> 
■BTTATloir  or  Olahc — ^Where  a  tmat  fund  held  by  a  deceased  per* 
son  is  susceptible  of  Identifioatloci,  the  trust  may  be  enforced 
without  the  preeentation  of  a  claim  against  the  estate;  and  It  hi 

only  where  the  trust  fund  cannot  be  identified  that  the  presenta- 
tion of  a  claim  against  the  estate,  within  the  time  limited  by 
law,  is  essentiaL    (Byrne  ▼.  McQrath,  316.) 

S.  IkUBT  Fuin>  CBEATEn  BT  Will — Ihtkstment  iv  Dbdo  Buaiwnae 
Identification  of  Fund — Finding  Against  Evidence. — In  an  ac- 
tion  to  enforce  a  trust  against  the  estate  of  a  deceased  husband, 
created  under  the  will  of  his  deceased  wife,  for  the  support,  main- 
tenance, and  education  of  their  children,  evidence  showing  that 
he  received  two  thousand  five  hundred  dollars  from  her  estate  as 
trustee  thereof,  and  added  thereto  five  hundred  dollars  intended 
as  an  advaaoe  lor  tha  ehlldren,  and  Inverted  the  whole  in  a  drug 
stoira  and  business,  which  he  eondnetod  nntil  his  death,  snlBeiently 
establishes  the  identification  of  the  trust  fond,  and  a  finding  that 
neither  the  property  pordiased  nor  tha  prooeeda  thereof  were  traeed 
and  identified  as  constituting  the  trust  fund  is  against  the  evi- 
dence. (Id.) 

3.  Bmor  or  AorairoB  Kabb  bt  HuMunn— In-mi'nmi— Itoonnoir* 
ATE  Interest — ^BfnrauDro  €V  FoiRMi — ^Accession  to  Tbuit  FuSDii-* 
The  efTeet  of  the  money  advanced  by  the  husbsnd,  though  not 
pnssed  upon  in  the  findings,  conid  not,  in  any  aspect,  materially 
affect  the  identity  of  the  trust  fund.  The  endenoe  was  sufiteient 
CXXX.  Oal^— M 
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to  support  a  finding  that  it  was  intended  as  ta  adfiiu*  to  Ik* 

children;  but  if  it  were  otherwise,  he  could  have  only  a  propor^ 
tionate  interest  in  the  fund,  and  if  he  minr>:led  his  money  wikk 
the  trust  fund,  it  would  become  part  of  it  by  accession.  (Id.) 

4.  Aoooonmro  at  Dbatb  or  Hcsbano— Bal&hcb  cxr  Fdud— Bepax- 
ifERT  OF  Adtarge.— The  advance  by  the  husband  cannot  he 
terial,  where  the  evidence  shows  that  upon  an  aocoonting  of  tiie 
business  at  his  death  the  balance  would  be  largely  against  him, 
after  deducting  and  repayii^f  all  money  advanced  by  him.  (Id.) 

5.  iDBRnrr  or  Bnra  Sxobb  axb  Busonna— Cbavob  or  MarnrrnTg 
FBKAinavT  EmiTT.— The  ^OMtion  of  identity  of  the  trust  fond 
inveated  in  the  dmg  store  does  not  relate  to  the  specific  items  of 
stock,  ilztnxei,  ete.,  eonstltiitiqg  the  store  at  the  time  of  the 
purchase,  but  relates  to  the  drug  store  or  business  regarded  coi- 
leetively  as  a  thing  or  entity,  distinct  from  the  mutable  and  trans- 
itory materials  belonging  to  the  cooesni,  which  OoUective  thing 
eonstituted  the  trust  fund  and  remained  the  same,  though  the 
materials,  like  the  particles  of  water  in  a  river,  were  continually 
changing.  (Id.) 

6.  BioHn  or  BaamcuMnm  Aoaxust  BivasB— GnEomnn  or  Dn- 
ciasD.— The  benefhsiaries  of  a  tmst  fond  held  by  a  deceased  per- 
son, whidi  is  satisfactf^y  Identified,  may  enforce  it  against  ths 

administrator;  and  the  creditors  of  the  deceased  who  merely  loaned 
him  their  money  on  the  fictitious  credit  of  the  trust  fund  held 
by  the  deceased  caimot  sncoessfully  resist  an  action  to  enforce  the 
trust.  (Id.) 

7.  LncniBD  Tkuax  nor  TkRiONAnD— AnoumBHT  or  Tfeun!B.--The 
limited  trust  created  by  the  will  of  the 'deceased  wife  for  the 
maintenance^  support,  and  education  of  the  children  did  not  tn^ 
minate  upon  the  death  of  the  husband;  and  in  enforcing  the  trust 
against  the  estate  upon  their  suits,  another  trustee  will  be  ap- 
pointcd  to  take  eharge  of  the  trust  fund,  as  snooessor  to  the  de> 
ceased.  (Id.) 

8.  Trust  Limited  to  Lxves — ^Biicaindeb  UifDispOSD  of — Successioh. 
The  trust  so  created  under  the  will  of  the  deceased  wife  can- 
not extend  beyond  the  lives  of  the  children;  and  the  remainder, 
not  being  disposed  of  by  her  will,  passed  by  intestate  succes- 
sion, one-third  to  the  father  and  two-thirds  to  the  chOdren.  (Id.) 

9.  QuiETTWO  Title — Incompetent  Defendant — Deed  to  PLAiNxrFF— 
Trust  Relation — Findings  Against  Evidence. — In  an  action  by  a 
sister  of  a  defendant  adjudged  incompetent,  to  quiet  title  derived 
from  his  deed  to  her,  findings  that  he  was  competent  when  he 
made  the  deed,  that  it  was  not  procured  by  fraud  or  undue  in- 
fluence, and  that  plaintiff  paid  an  adequate  consideration  there* 
for,  are  against  evidence  whidi  shows  that  defendant'e  habits  of 
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intozicatioii  had  long  befort  impAind  liis  wpadty  to  manage  hiti 
property,  that  ho  ropotad  apodal  conildonco  In  hia  aiater,  that 
ho  mado  tho  deed  to  her  without  eoMldantkMi,  othar  than  as  ox- 

pectatioD  of  support,  that  she  declared  that  tho  property  was 
to  be  managed  by  her  for  his  benefit,  and  that  for  a  leog  time 
sho  regarded  herself  and  acted  as  his  trustee  of  the  property, 
to  bo  accounted  for  with  vouchers,  mttil  ahe  finally  repudiated 
the  trust.    (Odell  y.  Mois,  352.) 

10.  BETimTB  AOBDEIIEIIT  WOB  BUFFOm  AM  OONBIDEBATIDll — FaZLCTI  OV 

PBOOir. — ^Evidenoe  ehowing  a  mere  ezpeetation  on  tho  part  of  the 
brother  that  the  sister  was  going  to  pay  for  hia  mipport  tho 
sum  of  seventy-five  dollars  per  month,  without  any  testimony 

of  the  plaintiff  that  there  was  such  an  agreement,  and  without 
the  production  of  any  written  contract  to  that  effect,  does  not 
establish  such  an  agreement  as  a  consideration  for  the  deed.  (Id.) 

11.  Bbotbeb  Aim  fimn— FmuauBT  Bilation — Sfboial  Tbubt  jlfd 

OONI1DE27CE. — The  mere  relationship  of  brother  and  sister  is  not  of 

it'^elf  fiduciary,  but  it  is  a  material  circumstance  in  determiniug 
whether,  as  matter  of  fact,  a  fiduciary  relation  existed  between 
them,  which  is  more  easily  superinduced  by  reason  of  the  blood 
relationship;  and  where  it  appears  that  special  trust  and  confi- 
dence is  reposed  by  one  of  them  in  the  other,  the  one  who  occu- 
pies the  superior  position  has  the  duties  and  respon 'nihilities  of  a 
trustee,  with  the  attendant  consequences  of  the  trust  relation. 
(Id.) 

it.  Dm>  raoK  Bdidioeabt  to  1kiwn»— Wamv  ov  Adiqvatb  Oon- 

siDBBATioi? — Presumption — OolrmucnvE  Fraud — Undue  Influ- 
ence— Burden  of  Proof — Finding  Against  Evidence. — A  deed 
from  a  beneficiary  to  a  trustee  without  adequate  consideration  is 
presumed  invalid  and  constructively  frmululent,  and  to  have  been 
obtained  by  undue  influence.  The  trustee  has  the  burden  of  prov- 
ing the  contrary,  and  of  showing  a  conipliaiice  on  his  part  with 
every  equitable  prerequisite  to  the  validity  of  the  deed;  and  in 
fho  ahaoioe  of  such  proof,  a  flnding  that  the  deed  waa  not  obtained 
by  fraud  or  undue  influenee  is  unsupported  by  the  evidenee.  (Id.) 

13.  Statute  or  Limitations — Parol  Continuing  Trust  not  Con- 
btructi^t: — Repudiation — Knowledge  of  Benkficiaky. — A  parol 
trust,  voluntarily  assumed,  which,  by  the  understanding  of  the 
parties,  was  to  be  a  continuing  one,  is  not  merely  constructive; 
and  the  statute  of  limitations  does  not  begin  to  run  in  such  case 
against  the  benoflelary  until  a  repudiation  of  tho  trust  by  the 
trustee  has  been  brought  homo  to  tho  knowledge  of  tho  benefl- 
eiary.  (Id.) 

14.  Homestead  Entrt — Title — Fraud  Upon  Government — Illegal 
Contract. — A  contract  between  a  father,  who  was  entitled  to  make 
a  homestead  entry,  and  his  son,  who,  without  the  father's  orig- 
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ImI  knowMg*  or  «onMBl»  had  tnnd  and  pcvjiuy  aiadB  aa 
aatry  in  hli  own  name,  that  the  son  should  thanaftar  proceed 
and  make  proofs,  and  obtain  title  from  the  government  for  the 
father's  benefit,  and  then  convey  the  same  to  the  father,  is  illegal 
and  void.  An  action  by  the  father  to  enforce  a  trust  in  the  title 
so  acquired  by  the  son,  necessarily  depending  upon  the  enforce- 
ment of  the  illegal  contract,  cannot  be  qtaintained.  (lioore  v. 
Moore,  110.) 

See  Corporations,  27 ;  Bes  A^Jvdleata*  4, 
UNLAWFUL  DETAINER.  See  JnatfeaPa  Oonrt 
V£NIX)R'S  LIEN.  Sea  Mortgag»b  8,  U»  U. 

VENUE.   See  Place  of  Trial. 

.WAREHOUSEMAN. 

1,  Warehouse  Receipt — Contract  to  Retumi  Wheat — Exception — 
"Damage  by  tue  Eleaiknts" — ^Act  of  GiOD. — A  warehouse  receipt 
for  wheat,  agreeing  to  didinr  il^  "damage  by  tlia  demc&ta  as- 

•  cepted,"  upon  aunrender  of  the  receipt  and  paymani  of  atotage 
cfaargea,  ereatea  an  abaoluta  liability  to  return  the  wheat,  nn- 
leea  prevented  by  the  aet  of  God.  "Damage  by  the  elementa**  ia 
the  eqaivalflnt  of  tha  plmaa  "act  af  CM.**  (Pope  FanDen* 
UnioB»  139.) 

8.  FkHB  or  iNOBiasuir  Oimxr— Raoovm  m  Yacdb  ov  Wbeu^ 
Wheat  destroyed  or  damaged  by  *a  flra  of  Incendiary  origin  ia 
not  destroyed  or  damaged  1^  the  aet  of  Ood.  Tbe  owner  ia 
entitled  to  recover  the  valua  of  the  wheat  ao  deatroyed  or  dam- 
aged. (Id.) 

S.  AMDOrci  €V  NaouoBrcB  ov  WABBBODSDcair— ODBiraB^Tha  ab- 
sence of  nagligenoe  on  the  part  of  the  warehonsemaa  is  no  de> 
f ense  to  an  action  to  recover  the  value  of  the  vrtieat  deatroyed  by 
an  incendiary;  and  It  ia  not  required  to  be  shown  that  the  ware- 
hooaemaa  was  ncgUgent.  (Id.) 

4.  Brnum  or  Pnoor^Where  no  iiMa  una  raised  aa  to  the  exist- 
ence of  the  contract,  the  plabitiff  need  not  produce  any  proof;  but 
it  waa  incumbent  upon  the  defendant  to  prove  that  tha  wlMat 
waa  in  fact  destroyed  or  damaged  by  the  alamaBti.  (UL) 

WATER  AND  WATER  RIQHT& 

I.  DxsTBiBDTiow  Off  WAxn— Pmuo  Un— Tkmn  ov  Bafss— Cohk- 
TiON  OF  SuPFLT— DuTT  OF  Watbe  CoMPAiTT. — UndcT  the  provi- 
sions of  section  1  of  article  XIV  of  the  constitution,  and  of  the 

act  of  March  12,  1885,  to  enforce  the  same,  the  sale,  rental,  or 
distribution  of  water  is  declared  to  be  a  "public  use,"  and  it  is 
made  the  duty  of  a  water  company  supplying  water  for  distribu- 
tion  to  furnish  water  upon  tender  of  the  established  rates,  and  ns 
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oilier  dnly  tlutii  tiidi  tsnder  oaa  be  lawfally  preierilMd  or  im* 
poflod  bj  mdi  oomptaj  u  a  oonditioa  for  supplying  mttor  ao  r«- 
quired  by  law.   (Grow  t.  Sob  Joequln  ete.  Irr.  Go.,  809.) 

2.  Refusal  to  Supply  Water  fob  Irrigation — Nonpayment  of  Pre- 
vious Rates — Rule  Subscuiued  by  Distributee. — The  refusal  of 
an  irrigation  company  to  supply  water  to  a  distributee  lor  irriga- 
tion of  hit  land,  upon  tender  of  the  eetebltihed  ntee  therefor, 
cannot  be  justified  on  the  ground  that  the  rates  for  prerions 
jmm  aro  unpaid,  and  that  hj  a  rtigiilation  of  the  eompany  sub- 
ieribed  bj  the  diotrflmtee  it  was  made  a  eondition  preoedent 
to  the  ri|^t  to  reodve  water  that  all  duet  and  dalme  for  pre- 
viou9  supplies  should  first  be  paid.  [Beat^,  G.  J.»  and  Mo* 
Farland,  J.,  dissenting.]  (Id.) 

8.  OoxraniBaAnoxi  or  CknrnuoT^DoTT  w  GoKPAXfT.— The  snbaerip- 
tion  to  snch  rale,  eonsidered  as  a  eontraet  for  all  fntore  time, 
is  without  consideration.  It  being  tho  duly  of  the  Irrigation 
company  to  furnish  water  to  a  distributee  at  the  established 

rnte«i.  whether  the  distributee  agreed  to  the  regulations  or  not. 
[BeaUy,  a      and  McFkrland,  J.,  dissenting.]  (Id.) 

4.  Daicaobs  iob  Rdubai^Pmiziicaib  DrrBmm'f— Swu  ulatitb  Loes 
or  PBoma  hot  Allowable.— The  damage  arising  from  a  breach 
of  contract,  or  in  tort,  is  the  detriment  proximately  caused 
thereby ;  and  for  the  refusal  of  an  irrigation  eompany  to  sup* 
ply  water  at  its  established  rates,  a  loss  of  profits  which  tlio 
plaintiff  might  have  realized  from  an  unplanted  crop,  which  lie 
would  have  planted  if  he  had  had  the  water,  is  too  remote  and  specu- 
lative  to  be  allowed  as  damages.  (Id.) 

6.  Measure  of  Damages — Diminution  in  Rental  Value — Deduction 
OF  Pbice  of  Wateib. — Tlie  proper  measure  of  damages  for  such 
refusal  is  the  difference  between  the  rental  value  of  plaintiff's 
land  Avith  the  water  and  its  rental  value  without  it,  deducting 
from  the  difference  the  lawful  price  of  the  water.  (Id.) 

g.  Water  Companies — Conveyance  to  Members — Proportionate 
Share  or  Ex  tense — Dism corporation — System  of  New  Company 
— CusTOMAUY  Rates — Rights  of  Old  Membkhs. — Where  a  former 
water  company  had  conveyed  lands  and  water  rights  to  its  mem- 
bers, agreeing  to  supply  the  water  subject  to  its  rules  and  regula- 
tions, on  condition  of  paying  a  proportionate  share  of  the  ex- 
pense of  maintaining  its  pipes,  flumes,  sanges  and  reservoirs,  and 
after  allowing  them  to  beoome  greatly  out  of  rspair  had  disin* 
eorporated,  and  a  large  number  of  its  members  had  formed  a 
new  stock  eompany,  whieh  had  at  great  expense  rehabilitated  and 
improved  the  system,  and  oonstmcted  new  pipes — one  who  was 
only  a  member  of  the  old  company,  and  who  had  applied  to  the 
new  company  for  delivery  of  his  share  of  water  by  connection  with 
a  new  pipe  wholly  constructed  by  it,  whieh  was  jjranted  on  certain 
eonditions,  including  payment  of  its  customary  rates,  cannot,  after 
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such  connection  mnd  payment  of  ludi  rates,  insist  upon  ddirery 
of  the  water  under  the  former  method  of  proportionate  oipfmif, 
without  payment  of  the  customary  rates  cbarg«i  by  the  new  com- 
pany  to  all  cooBumen  of  water.  (Beck  t.  Paaadena  Laka  Water 
Co.,  60.) 

7.  IirjuifonoN  Sun— -SKvsBAiroB  ov  QtanKwarm  WteB  Kcv  Fm— 
Bight  to  Conitsct  With  Oia  Ststkk — ^Fnmnros — JuDomarr 
Without  Itjurt— Appeal.— la  an  aettoa  hy  a  member  of  the  fbr^ 
mer  company  to  oijoin  the  new  company  from  Mvering  00Baee> 

tion  with  its  pipe  for  nonpayment  of  its  customary  rates,  whpre 
the  facts  found  are  such  that,  whatever  may  be  the  plaintitf s 
right  to  connect  with  the  pipes  and  reservoirs  of  the  former  (^m- 
pany,  by  paying  his  proportionate  share  of  costs  and  exp4^ii>ff, 
he  is  not  injured  by  a  judgment  a^inst  his  right  to  receive  water 
by  connection  with  a  new  pipe  constructed  by  the  new  company, 
without  payment  of  its  customary  rates  under  a  lubeequent  special 
oontraet  Utr  met  payment,  the  judgment  will  ha  sustained  i^cb 
appeal.  (Id.) 

8.  Water  Rights — Prior  and  Subsequent  Appbopriationb — Extext 
or  Necessary  Use — ^Finding  Against  Evidkncx. — ^The  evidence 
reviewed  and  held  insuiBeieafe  to  support  a  tadiiiig  that  tta  ididle 
of  a  stream  to  the  extent  of  the  capacity  of  the  ditch  of  prior 
appropriators,  while  there  is  suffieieBt  to  fill  it»  and  all  that 
may  flow  in  it  in  the  irrigating  season,  is  necessary  for  agrienl- 
tiiral  and  domestic  uses  on  their  land,  as  against  snbseqoent 
appropriators  of  the  stream.  [McFarland,  J.,  dissenting.]  (Senicr 

Anderson,  290.) 

9.  RiPABUH  R1OHT8 — CEBimOATB  OT  PUBOEASB— FUOB  AtPBOPBU- 

TiOH  NOT  AmBD. — ^Riparian  rights  can  only  entitla  the  owner  to  a 
reasonable  use  of  the  water  of  the  strsam  upon  riparian  lands; 

and  if  a  prior  appropriation  of  the  stream  made  for  the  use  of 
the  same  lands  exceeded  in  quantity  what  was  required  for  bene- 
ficial uses  upon  the  lands,  riparian  rights  subsequently  ncqnirt^'l 
thereupon  by  a  certificate  of  purchase  by  the  prior  appropriator 
cannot  aid  the  rights  of  such  appropriator,  as  against  a  subse- 
quent appropriator  of  the  waters  of  the  stream.  (Id.) 

10.  BlOHTS  01*  LowEB  Subsequent  Appbopriatob. — ^A  lower  sobee' 

quent  appropriator  is  entitled  to  have  all  of  the  stream,  except  so 
much  as  has  boon  antecedently  acquired  by  beneficial  use  un- 
der a  prior  appropriation,  flow  down  to  his  land,  for  the  QSet 
named  in  bis  notice  of  appropriation.  (Id.) 

11.  AnVBBSB  Use  bt  Prior  Appropbiator. — ^The  diversioi  of  water 
through  the  ditch  of  a  prior  appropriator  not  necessary  for  a 
\iseful  purpose  cannot  confer  a  rif?ht  as  against  a  pub^eqn«>nt 
appropriator.  ami  after  the  suhscquont  appropriation,  the  ap- 
plication of  more  water  to  a  benelif  ial  use  by  the  prior  appro- 
priator must  marlc  the  beginning  of  adverse  use.  (Id.) 
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12.  Proposed  Compromise — Authority  of  President  of  Water  Com- 
pany— Execution  of  Compromise  by  Plaintiffs — Rights  of  De- 
FENDAKTS. — A  proposition  of  consolidation  and  compromise  of  the 
water  rights  of  the  plaintiffs  and  of  a  cori)nration  under  which 
the  defendants  claims,  made  by  its  president  without  authority  or 
■auction  of  the  corporation,  is  not  binding  upon  and  does  not 
Mtop  the  defendanta»  though  aeted  ttpMi  and  ezeaited  on  tha 
part  of  the  plaintiffa.  But  if  it  were  ahown  that  the  preaident 
waa  authorized  to  make  the  pnipoaitioii  which  waa  ao  acted 
upon,  or  if  the  adjnatmaiit  waa  ratiiied  bj  the  water  oompany, 
the  defendanta  might  be  eompeiled  to  perform  the  agreement. 
(H.) 

13.  Reparian  RioHTa— Stbbak  and  BiAwaa— Piffkmwob  or  Lkvbl— 
HAOffTENANGB  01*  Dam — FiNDiNGa  Ootsdb  ot  Ibsuib. — In  an  ac- 
tion involving  the  relative  riparian  righta  of  the  plaintiffa  upon 
a  main  stream,  and  of  the  defendanta  upon  a  branch  thereof, 
where  the  complaint  alleged  that  the  bed  of  the  branch  was 
three  feet  above  the  level  of  the  stream,  that  defendnnts  had 
lowered  its  bed  to  plaintiff's  injury,  and  plaintiffs  had  restored 
the  original  level  by  means  of  a  dam,  for  the  threatened  de- 
struction of  whicli  an  injiin«  tion  was  sought,  and  where  the  answer 
merely  took  issue  upon  t'lie  allegations  of  the  complaint,  find- 
ings as  to  the  size,  contour,  roughness,  grade,  and  velocity  of 
the  river,  and  as  to  the  specific  quantity  of  water  plaintiffs  are 
entitled  to  have  flow  past  the  head  of  the  branch,  are  outaide  of 
the  iasnea,  and  eaaoot  support  a  judgment  baaed  thereon.  (Wal- 
lace V.  Farmera'  Ditdi  Co.,  978.) 

14.  Appeal — Uncertainty  of  Findings  and  Judgment — Modification 
— Reversal — Pabties  not  Afpbaung. — ^Upon  appeal  from  such 
judgment,  where  the  flndinga  outaide  of  the  Isanea  and  the  judg- 
ment leave  it  uncertain  at  what  hei|^t  the  dam  may  be  main- 
tained, and  appear  to  indicate  that  it  may  be  maintained  at 
different  heighta,  ao  as  to  aeenre  the  flow  of  a  specified  quan- 
tity of  water  to  the  plaintiffs,  the  judgment  cannot  be  modified, 
but  must  be  reversed  as  to  the  appellant,  though  it  will  not  be 
diaturbed  as  to  the  rights  of  partiea  not  appealing.  (Id.) 

15.  BxQBTS  Off  BiPAUAN  OwNNBfl  UvoN  Bbanch.— The  riparian  own- 
era  of  the  land  upon  the  branch  of  the  stream  are  entitled  to  have 
their  righta  protected  against  the  maintenance  of  the  dam  at  ita 
head  at  a  greater  height  than  ia  Juatly  warranted.  (Id.) 

16.  EvuBNOB— IMICATBBIAL  DiviBSiDNS. — ^Bvidcnce  of  diveraiona  above 
and  bdow  the  head  of  the  branch  is  not  germane  or  material  to 
the  issue  as  to  the  right  to  maintain  the  dam  at  the  head  of 
the  branch,  and  ia  properly  rejected.  (Id.) 

17.  Natural  Fillinq  of  Bed  or  Stream. — ^Evidence  of  the  natural  fill- 
ing of  the  bed  of  the  main  atream  waa  properly  confined  to  the 
head  of  the  branch  stream,  and  evidence  of  such  filling  at  points 
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three  miles  above  and  a  mile  and  a  quarter  bdow  tlM  ksid  of 
the  branch  wm  proper^  rejected.  (Id.) 

18.  Wateb  Rights — ^UNOBBTAiif  Judomunt — ^Revebsal  Upok  Affial. 
A  judgment  in  an  action  involving  the  rights  of  the  parties  is 
the  flow  of  the  waters  of  a  creek,    which,    when  its  ptat*  are 

read  together  and  considered  as  a  whole,  is  unsatisfactory  and 
uncertain,  and  not  suHiciently  explicit  to  determine  all  the  rights 
of  the  parties,  and  the  amount  of  water  to  which  each  Is  en- 
titled, must  be  reversed  upon  appeaL    (Steinberger  Meyer, 

156.) 

19.  Riparian  Rights — Injunction — Diversion  of  Flood  Waters  bt 
Water  Company. — A  riparian  proprietor  is  not  entitled  to  an  in- 
junction to  restrain  a  water  company  engaged  in  supplying  water 
for  public  use  from  diverting  the  surplus  storm  or  flood  waters 
of  a  creek,  which  will  not  prevent  the  flowing  over  his  land  of 
the  ordinary  waters  of  the  stream,  nor  in  any  way  damage  his 
land  nor  Interfere  iHth  the  rights  appurtenaat  theraloi  (FIBeU 
T.  Spring  VaU^  Water  WcaekB,  6S2,) 

See  Irrigation  District  * 


WAY. 

1.  Pbivatb  Wat— Aflnoir  to  Bsuovi  Oaib— Fobkb  JmMniERT— Ao> 
TION  TO  Abati  PuTAn  NUUAITOB.— A  foiBwr  judgment  for  the 
defendant  in  an  action  to  atete  M  ft  piifate  nnisanee  alleged 
to  be  specially  injurious  to  tlio  plaintilf  a  gate  placed  acron  a 
private  road  at  its  oomnection  with  the  piiblie  highway,  is  a  bar 
to  another  action  by  the  same  pfaintifT  against  the  same  defend* 
ant  to  have  it  adjudged  that  pInintifT  is  entitled  to  the  free  use  of 
the  same  private  road,  and  that  the  gate  be  adjudged  an  ob- 
struction, and  that  the  defendant  be  compelled  to  remove  it,  and 
be  restrained  from  placing  or  maintaining  across  said  road  a 
gate  or  other  obstruction,  where  it  appears  that  substantially 
the  same  issues  were  involved  in  both  actions,  and  both  depend 
upon  tlie  same  evidence.    (Phelan  v,  Quinn,  374.) 

2.  Dedication  of  Private  Road  not  Invoi  ved — Abatement  or  Nui- 
sance in  Private  Way. — It  was  not  necessary  for  the  plaintiff,  in 
order  to  maintain  the  former  action,  to  prove  that  the  private 
road  had  been  dedicated  to  the  public  and  had  been  used  and  ac- 
cepted by  the  public  as  a  highway,  and  that  plaintilf  was  speciaUy 
Injured  by  the  obstructions  in  a  manner  different  from  the  poblle 
at  large.  A  nuisance  is  a  private  way  may  be  enjoined  or  abated 
under  section  731  of  the  Code  of  CItII  Procednro.  (Id.) 

3.  Dispute  of  Right  to  Maintain  Gate. — ^Where  the  real  contention 
in  both  actions  related  to  the  right  of  the  defendant  to  main- 
tain the  gate  In  fuestion,  and  did  not  relate  to  the  character  «f 
the  road  In  which  it  was  maintained,  and  that  contention  was 
tried  in  both  cases  on  the  same  facts  and  tho  same  «?ldeBei^ 
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the  judgmeot  In  the  flnt  CMe  cm  that  tiibjeot  matter  ia  eondu- 
iive  In  the  aeeend  oaae.  (U.) 

4.  Nature  of  Action — Change  of  Name  of  Thing  Objected  to. — ^Tbe 
nature  of  an  action  cannot  be  changed  bj  changing  the  name 
of  the  thing  objeoted  to;  and  an  action  to  abate  a  gate  as  a  nui« 
eanoB  ia  ol  the  aame  nature  with  an  aotira  to  remove  the  aame 
gate  aa  an  obatruetion.  (Id.) 

5.  Sufficiency  o»  Width  of  Qah^Hmhb  kot  Concluded — New 
Tbiuu— -Where  there  has  been  no  previous  adjudication  of  the 
question  whetiier  the  gate  is  wide  enough  for  the  convenient  use 
of  the  plaintiflF's  property  aa  farming  land,  and  there  was  evi- 
dence tliat  it  may  be  made  wider,  and  that  it  is  not  wide  enough 
to  admit  a  self-binder  harvesting  machine,  though  wide  enough  for 
ordinary  travel,  a  new  trial  will  be  granted  to  determine  the 
question  whether  a  wider  gate  should  be  provided.  (Id.) 

6.  Qunxmo  Tlru— Buibt  ov  Wat  ALfma  Old  Road— DESGUPxiDir  in 
Sid— AoiB  ov  PAsnn— Looaxioh  or  Boas.— In  an  action  to 
quiet  title  to  a  right  of  way  eighteen  feet  in  width,  along  an  old 
ready  conveiyed  by  deed  from  the  defendant  to  the  plaintiff,  the 
court  may  consider  the  acts  of  the  parties  in  adopting  the  de- 
scription contained  in  the  deed,  the  build in<:^  of  fences  by  the  de- 
fendant so  aa  to  give  a  road  eighteen  feet  in  width,  and  the  use  and 
repair  by  the  plaintiff  of  the  road  so  fenced,  for  a  period  of 
ten  years,  as  indicating  the  correct  location  of  the  road.  (Schmidt 
y.  klotz,  223.) 

7.  Rmovbbt  (V  OosT«— >BiGHT  m  Wat  Avfubiknaiit  to  Xjoid  hot 
ADiasno^Where  the  plalntiif  aoog^  to  quiet  title  to  a  right  of 

way  comr^ed  hj  deed  of  the  defendant  as  "appurtenant  to 
plaintiflTa  land,*'  and  defendant  claimed  an  estate  in  the  right 
of  way,  and  merely  admitted  the  right  of  plaintiff  to  travel  over 
80  much  of  said  land  as  lies  between  the  fences  erected  by  the  de- 
fendant, such  answer  is  not  to  be  construed  as  an  admission  or 
disclaimer  of  the  appurtenant  right  of  way  claimed  by  plaintiff, 
and  upon  recovery  of  judgment  by  the  plaintiff  upon  a  find- 
ing of  his  ownership  of  such  right  of  way,  he  is  entitled  to  re- 
cover costs,  as  a  matter  of  course,  and  a  direction  that  each  party 
pay  hie  own  cceta  ia  erroneooa.  (Id.) 

8.  JinMHBHT  IirOLIIBIINI  KATTB  NOT  IN  ImCT— BmOf  A]>  or  LlKBS 

OF  Fbuit  This — Modiiioaiioh  Upoit  Appeal. — A  judgment  in> 
eluding  matter  not  in  issue,  providing  that  limbs  of  fruit  trees 

growing  on  plaint! fT's  land,  not  included  in  the  right  of  way,  may 
be  removed  by  the  defendant  so  far  as  thoy  may  interfere  with 
passage  over  the  road,  in  regard  to  which  interference  no  evi- 
dence was  introduced,  is  erroneous,  and  should  be  modified  upon 
appeal  by  striking  out  such  matter  therefrom.  (Id.) 
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WILLS. 

1.  CoNTUT  or  Fmbaib— UirsoDiiift  Unm  of  Testatob— Ihsahx  Delu- 
sions— SHOwnro  Required. — In  order  to  sustain  a  contest  of  the 
probate  of  a  will  for  the  unsoundness  of  the  mind  of  the  tes- 
tator, by  reason  of  insane  deliisionsi.  it  must  be  shown  that  the 
delusions  were  not  niertly  temporary  luillncinatioii'^.  or  unlounde<i 
dislikes  or  antipathies,  or  fal?*e  opinions  and  beliffs,  but  were 
spontiineous  and  firmly  fixed  beliefs  of  a  diseased  mind,  which 
no  argument  or  evidence  could  conyince  to  the  contrary,  and 
whieh  A  rationftl  ndiid  would  not  entertain,  and  also  that  the 
insane  delusions  operated  to  csnse  the  production  of  tiie  will  mt- 
der  a4*aek.    (Estate  of  Kendridc,  860.) 

2.  Veboict  AflAniR  EnoBiroE.— Hie  evidence  reviewed,  and  lield  to 
be  insufficient  to  sustain  the  verdict  of  the  jury  that  at  the 
time  of  the  making  of  the  will  the  testator  lacked  testamentary 
capacity  by  reason  of  unsounilnnes  of  ndnd.  [McFarland,  J., 
dissenting.]  (Id.) 

S.  Ukdctb  iHnvKiros— Ckakoi  or  Will— Supiobt  or  Vkbdiot.— A 
verdict  that  the  will  was  obtained  by  undue  inflnenee  is  supported 

by  evidence  showing  that  it  was  changed  in  favor  of  a  niece  who 
was  well  to  do.  from  a  previous  will  in  favor  of  a  sister  who 
was  poor  and  had  a  large  family,  and  that  the  testatrix,  after 
having  sufTered  a  paralytic  stroke,  sent  for  the  niece  to  induce 
her  to  support  the  previous  will,  and  to  make  her  a  present  in 
that  view,  and  that  the  niece,  after  learning  of  the  will,  spoke 
against  the  sister  to  the  testatrix,  and  had  repeated  and  Ion? 
conversations  with  her  just  before  the  will  was  changed,  after 
whidk  conversations  the  testatrix,  while  in  an  enfeebled  con- 
dition,  put  herself  in  the  hands  of  the  niece  to  be  controlled  by 
her  in-the  change  of  the  will.  (Id.) 

4.  IssuB  OF  Fraud  not  Submitted — Misleading  Instbuction. — Where 
the  only  issues  submitted  to  the  jury  were  insanity  and  undue 
influence,  an  instruction  upon  the  question  of  fraud,  which  the 
court  had  refused  to  submit  to  the  jury,  was  confusing  and  mis- 
leading.  (Id.) 

5.  Ebboiiboub  IirsTBuonoHa— Ihsahs  Iteusms— DBniii!no]i---Coii- 
eiquBirciB. — ^Instructions  on  the  subject  of  insane  delusioosb  which 
omit  from  the  definition  thereof  the  element  that  it  must  be  ad- 
hered to  against  reason  and  evidence,  and  which  omit  from  the 
declared  consequences  thereof  in  vitiating  tne  will  the  impcntant 
qualification  that  the  jury  nmst  iind  that  the  particular  will  in 
question  was  caused  by,  or  was  the  product  of,  cue  or  more  in- 
sane delusionsv  are  erroneous.  (Id.) 

6.  *'IifSAXB  PBBJTJPKaf— Mtbtjcadpio  iNBTEUonow^An  instmetioD 
which  predicates  unsoundness  of  mind  of  the  testatrix  upon  the 

possession  of  an  '  insane  prejudice"  which  influenced  her  will  in 
the  disposition  of  her  property,  is  confusing  and  misleading  is 
not  using  the  recognized  term  "insane  delusion,"  whidi  has  a  well* 
defined  and  ssaet  meaniqg.  (Id.) 
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7.  Undue  Ihtluence — Pboof — Definition — Improper  Instruction. — 
An  instruction  upon  the  subject  of  undue  influence,  which  is 
arguxnentatiTe  and  which  purports  to  enumerate  eireaiutaaeee 
proving  undue  intuence^  which  may  merely  tend  to  show  un- 
due influence,  but  whidi  are  in  nowise  eonchisiTe  thereof  and 
whieh  declares  it  not  poesible  with  exactness  to  define  or  de- 
scribe undue  influence  eieept  in  general  and  apprcKimate  terms, 
and  seems  to  leave  to  the  jury  the  determination  as  to  what 
may  constitute  undue  influence,  is  errcneoas,  (Id.) 

8.  Contest  op  Probate — ^Pleadiito — Iitfebential  Averment  op  Heir- 
ship— Absence  op  Demurrer. — Upon  the  contest  of  the  probate 
of  a  will,  the  description  of  the  contestants  as  "brother  and  sister 
and  heirs  at  law"  of  the  deceased,  in  the  introducing  sentence 
of  their  opposition  to  the  probate,  without  any  direct  averment 
of  their  heirship,  constitutes  an  inferential  averment  thereof, 
which,  in  the  absence  of  a  demurrer  to  the  opposition,  will  be  held 
snfildent  after  judgments    (Bstate  of  Behrens,  416.) 

9»  BuvFOBT  ov  Fkmofo  osr  Hinsmy— SOTtiumiui  of  Xvumuiob— Ab* 
anrGB  ov  SnomoAiion.— Where  there  was  slight  eddsnos  that 
the  contestants  were  the  next  of  kin  of  the  deceased,  in  addition 
to  an  aTerment  thereof  in  the  petition  for  probate  (to  which 
there  was  a  general  denial),  and  the  hearing  of  the  contest  scans 
to  have  proceeded  upon  the  assumption  of  such  kinship,  a  finding 
that  the  contestants  were  the  next  of  kin  of  the  deceased  is  suffi- 
ciently supported  to  make  the  rule  applicable  that  the  finding  must 
be  deemed  conclusive,  in  the  absence  of  a  specification  of  the 
insufficiency  ol  the  evidence  to  justify  that  particular  finding. 
(Id.) 

10.  Contest  op  Olographic  Well — Genuineness  op  Date — Finding — 
Conflicting  Evidence — Appeal. — Upon  a  contest  of  the  probate 
of  an  olographic  will,  involving  an  issue  as  to  the  genuineness 
of  the  handwriting  of  its  date,  a  finding  upon  conflicting  evi- 
dence that  the  date  was  not  In  the  handwriting  of  the  deceased, 
and  that  the  instrument  proposed  for  probate  was  not  the  will  of 
the  deceased,  cannot  be  disturbed  upon  appeal  (U.) 

11.  OriNioir  or  Jmrna— OoMraiBMnr  cm  HA]a»ivimife-«OiA&  BfimrcB 
— BnooED— SsaaoKS  von  FDiDnrQa.— Statements  in  the  opinion  of 
the  judge*  showing  that  he  was  strong^  influenced  in  his  oondu' 
sions  by  the  comparison  of  the  handwriting  of  the  deceased,  does 
not  show  that  he  improperly  usurped  the  functions  of  an  expert 
or  that  he  disregarded  the  oral  evidence.  His  opinion  forms  no 
part  of  the  record,  and  his  reasons  for  correct  findings  of  faet  are 
in  material.  (Id.) 

See  Estatee  of  Deceased  Persons. 
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1.  pAmoiT  or  WtemM  nr  OuMOua,  Gam— Void  Obb  vob  Was- 
BANT— KuHO  Vmo  Tdwo  Obdbi  bt  SuooBniiia  JuDOB.— An  order  of 
»  iaperior  jii4ge  not  nuidA  by  tfao  ooart  nor  cntortd  in  tho  nin- 
utea  of  the  oonrt,  directing  the  ooanty  auditor  to  draw  liia  ivar- 
rant  for  a  specified  ram  ''in  favor  of  the  above-named  witness," 
no  name  being  inaerted  in  the  order,  is  void  and  ineffectual  for 
any  purpose.  It  cannot  authorize  the  auditor  to  draw  his  warrant, 
nor  constitute  the  basis  of  an  order  nune  pro  tune  made  by  a  suc- 
ceeding judge  and  entered  upon  the  minutes  of  the  court  in  favor 
of  a  witness  named  who  had  attended  in  a  criminal  case.  (Murphy 
V.  Madden,  674.) 

2.  MAifDAMUB  TO  TkBAflmos.— IfandcMMie  wiU  not  lie  to  the  county 
treasurer  to  compel  pajment  of  •  UBimat  drnini  by  tlio  auditor 
under  aadi  void  order.  (Id.) 

8.  Ooirmscmioir  or  FfiiAX.  Gobs— Bznom  or  Book  Wtaiman.— 
Section  1S29  of  the  Penal  Code  doee  not  provide  a  mode  In  vbich 
witneeaea  in  eriminal  oMei  ganerallj  are  to  be  paid;  but  rdatci 
only  to  the  ipeeial  eaae  of  the  ezpenaeo  of  poor  witneaaea  at> 
tending  fkom  outaide  the  county,  and  simply  ftmlahea  the  coort 
with  the  meaaa  of  proeoriiig  their  attendance.  (U.) 

4.  Fbo  nr  OmmiAi.  Caobb— Aov  or  1805— Moob  or  PATllBR1^— Fh- 
BBBTAHOH  TO  SunBYiBOBBd— The  foo  Ull  of  1886,  euppoaiBg  it  ts 
have  aiiy  appUeation  to  m  witnem  lor  whom  an  order  is  male 
under  aecticii  828  of  the  FOnal  Oode^  does  aoi  provide  m  mods 
for  enforcing  the  fma  of  witneosm  ottendiBg  ia  criminal  cases;  and 
if  they  constitute  a  valid  chai^  against  the  county,  whidi  is  not 
determined,  they  are  to  be  submitted  to  the  board  of  supervisom  as 
other  claims  against  the  eouniy  are  submitted.    (Id.)  ^ 
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130  GaL  1-10.  PSOPLK  03SIEH. 

iDstnietien  Sdating  to  ComparatiTe  Wei^t  or  roUtlYo  vslno  of  dr* 
eumstuitUI  evideoce.  and  direct  evidence  of  ejo  witneaiea*  ehatigea  at 
lo  matter  of  fact  and  it  erroneone,  p.  8. 

Approved  in  Estate  of  BIalce«  139  Gal.  311,  in  will  contest,  where 
mental  condition  of  deceased  was  at  issue,  instruction  discrediting  testi- 
mony of  medical  experts  givpn  on  livpotluticnl  questions,  as  unsatis- 
factory and  unreliable,  and  giving  reasons  why,  in  judge's  opinion,  it 
was  such»  is  erroneous. 

130  Cal.  16  20.    BEHLOW  v.  SOUTHERN  PAC.  R  CO. 

Condition  Subsequent  in  Deed  to  railroad,  that  if  land  is  not  used 
for  railroad  purposes  only,  it  is  to  revert  to  grantors,  is  not  brolcen  by 
irregular  use  of  land  for  such  purposes,  p.  19. 

Approved  in  Reclamation  District  v.  Van  Loben  Sels,  145  Cal.  184, 
where  deed  to  reclamation  district  provides  that  if  land  ceased  to  be 
used  for  reclamation  purposes  it  shall  recover  to  grantor,  and  evidence 
shows  that  work  of  reclamation  not  ended  and  use  still  made  of  land  by 
nelamatioii  distriet,  ihora  it  bo  forfeiture.  See  79  Am.  St  Rep.  758, 
■oto. 

Pioviaion  la  Deed  bj  wbieh  railway  agrees,  as  farther  eonalderation 
of  grant,  to  place  two  atatioos  at  location  to  be  leleeted  by  grantor,  at 
whiob  all  traina  moat  atop,  la  merely  a  panonal  coTenant  on  part  of 
grantee,  pp.  19,  SO. 

See  79  Am.  Si.  Bep.  709,  nota. 

130G^L60^  BBCK  PASADBlf  A  JUUC£  V.  Ih  A.  W.  Ca 

MiicallaiMiona.— 'Roberta  v.  Krmfti,  141  OaL  27,  aa  to  what  Mrtl- 
tntea  a  development  of  water. 

130  CU.  08-30.  WILLIAMS  T.  LOUG,  80  Am.  St.  Bep.  68. 

VMt  tknt  Ba^pondtnt  died  before  expiration  of  time  ier  nppea^  aai 
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administimtor  not  appointed  tQI  after  expiration  of  Urn^  upon  vbon 
notioe  of  appeal  served,  doea  not  pradude  dismissal,  pp.  59,  00. 
Approved  in  Estate  of  TVaner,  130  GaL  86,  foUowing  mle. 

IDacellaneoiUL— Williams  Long,  139  CaL  188,  reciting  history  of 
litigatioa. 

130  OaL  82  08.  PIOPLS  T.  CDBRT. 

IMaace  of  Statute^  title  of  whieh  does  not  express  sabjeet  matter 
of  Mt»  p.  OL 

Approved  in  Pratt  T.  Browne,  135  CaL  653,  salary  of  oflBdal  reporteia 
is  not  inelnded  in  or  germane  to  title  of  aet  to  create  "wdtoim  sjilii 
of  county  goTcmment*  (State.  1807,  p.  646). 

130  QaL  06-90.  HOBAH  t.  RTAN. 

Justice  Court  has  no  Jurisdiction  of  action  for  unlawful  ilntslnsff 
where  rent  is  ten  dollars  per  month  and  total  rent  aggregates  one  hun- 
dred and  twenty  dollars,  and  complaint  asks  treble  damagea,  pp.  07, 

98. 

Distingnisbed  In  Nolaa  Hentig,  188  OaL  288,  objectbn  that  jnstice*a 
court  has  no  Jurisdietion  of  action  for  unlawful  detainer  *utMfa»g 
twenty-flve  dollars  rent  due,  fifty  dollars  damagea  for  waste,  and  that 
damages  be  trebled,  cannot  be  urged,  where  cause  on  appeal  in  snperiOT 
court  waa  tried  on  merits  without  objection  to  jurisdiction. 

130  CkL  106-109.  MONO  COUNTY  ▼.  FLANAGAN. 

Only  Where  Evidence  adduced  upon  challenge  of  Juror  for  aetoal  btaa 
l)Iainly  shows  each  bias,  is  action  of  court  disallowing  challenge  review- 
able on  appeal,  p.  108. 

Approved  in  People  v.  Chutnacut,  141  Cal.  684,  where  juror  was  chal- 
iMlged  for  actual  bias  against  defendant  as  an  Indian,  but  evidence  in 
record  shows  to  the  contrary,  challenge  was  properly  denied. 

130  CaL  110-113.  MOORE  v.  MOOES. 

Cootfact  Between  Father  who  was  entitled  to  make  homestead  entry 
nnd  son,  who  had  by  fraud  made  entry  in  own  name,  that  son  should 
])roceed  and  make  proofs  and  convey  title  to  father,  is  void,  pp.  Ill, 
118. 

Approved  in  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  293,  contract  be- 
tween a  corporation  and  one  of  its  employees  by  which  latter  is  to 
settle  on  government  land  in  guise  of  homesteader,  in  pursuance  of 
agreement  to  convey  to  corporation  whatever  title  he  may  acquire,  ia 
void. 
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130  Cal.  116  124.    GRAND  GROVE  ETC.  OF  CAU  GARIBALDI 

GROVE  ETC.,  80  Am.  St.  Rep.  80. 

An  Unincorporated  Association  oiganizad  for  mutual  bana&t  ia  mm 
aggregate  of  individuals,  p.  110. 

Distinguished  in  Estate  of  Winchester^  133  Cal.  278,  an  unincorpo« 
rated  association  formed  for  charitable  object  composed  of  known 
members  and  governed  by  constitution  and  by-laws,  and  having  of- 
ficers, may  take  by  bequest,  and  if  between  death  of  testator  and 
distribution  of  estate  society  incorporates  with  same  members  and  for 
same  object,  distribution  may  be  made  to  corporation. 

Record  may  be  Amended  in  supreme  court,  p.  123. 

Distinguished  in  Baker  v,  Borello,  131  Cal.  618,  bill  of  exceptions 
upon  which  motion  for  new  trial  was  had  and  which  constitutes  record 
on  appeal  therefrom  cannot  be  amended  in  supreme  court  or  in  superior 
court  pending  appeal. 

ISO  Gal.  124-127.  SUTTSS  COUnTT  t.  McOKIFr. 

Prima  Facie  Case  for  condemnation  of  land  for  highway  shown  by 
proof  of  presentation  of  petition  to  supervisors  with  bond,  report  of 
fUwtn  mad  Iti  appioTaI»  aiaettmant  of  damages,  setting  apart  of 
ftwmid  to  defendant,  hit  reftel  to  aeeept  and  oidtr  to  eommenco  sofl^ 
p.  126. 

ApproTod  in  Sutter  Oo.  t.  Tladale,  ISO  Gal.  479,  foUowing  rale. 

ISO  CU.  156*168.  STBIUBERGBS  MBTBR. 

jQdfBMBt  in  Action  involving  rights  to  flow  of  miters  fa  ereek,  wliich, 
wlien  its  parts  are  read  together  and  considered  as  a  wliole,  is  im* 
eertain,  is  not  sufficiently  explicit,  to  determine  amount  of  wmtor  to 
whkh  sndi  is  entitled,  is  erroneous,  pp.  167,  168. 

ApproYod  in  Mbntedto  Valley  Water  Oo.  ▼.  Santa  Barbaim,  144  GlaL 
600,  court  in  action  to  enjoin  diversion  of  water  and  to  recover  dam* 
ages  for  wrongful  diversion,  must  decide  upon  amount  of  water  divert- 
ed, and  also  determine  amount  of  damages  thereby  sustained  bf 
plaintiff. 

ISO  GbiL  160-168.  PBOPIX  t.  BENa 

Where  Prosecutrix  in  Rape  Case  is  under  age  of  consent,  her  testi- 
mony to  foidbls  lape  by  defendant,  and  that  no  ons  else  had  had  inter- 
eonrse  with  her,  cannot  be  impeached  by  evidence  that  she  Isd  an 
nnchaste  Ufe,  p.  162. 

Approved  In  Peo|»le  t.  Harlan,  ISS  GaL  20,  prosecutrix  in  rape  ease 
cannot  be  asked  upon  cross-examination  whether  she  visited  a  house 
of  ill-repnte  with  knowledge  of  its  eharacter,  nor  can  the  dmraeter 
of  house  be  proved  by  others. 
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Court  has  Discretion  to  allow  district  attorney  to  reopen  ease  of 

prosecution  for  further  testimony,  p.  165. 

Approved  in  People  v.  Majoine,  144  Cal.  304,  where  appellant  with 
another  accused  of  same  crime  was  convicted  of  burglary,  it  was  in 
the  discretion  of  the  court  to  allow  a  witness  who  had  testified  to  con- 
versation with  such  other  defendant  to  testify  on  redirect  examination 
as  to  another  conversation  with  him. 

Instructions  Relating  to  Mode  of  Exercising  Powers  of  jury  in 
determining  credit  of  witness,  which  are  not  untrue  or  erroneous  except 
as  they  may  infringe  province  of  jury  are  harmless  where  they  merelj 
tell  jury  what  they  knew,  p.  166. 

Approved  in  People  v.  Wong  Bin,  139  Cal.  65,  following  rule. 

180  GsL  in-m  HOLLOWAT     PASADBHA  STC.  ST.  Oa 

If  Evidence  on  Part  of  PUintifi  was  such  that  jury  would  have  right 
to  infer  negligence  tlierefrom,  court  did  not  hm  lij^t  to  iisnrp  fone- 
tions  of  jury  and  take  case  from  them,  179. 

Approved  in  Merrifeld  t.  Maryland  etc.  Co.,  143  OsL  57,  applying  rule 
in  ftotSoB  for  injuries  to  employee;  Ifansfield  Eagle  Box  ete.  Oo^  ISf 
Cal.  626,  it  is  negligence  for  an  employer  to  put  an  inezpeiieneed  * 
servant  at  dangerous  work  outside  scope  of  ordinary  employment  with- 
out instructing  him  as  to  safest  method  of  doing  work  and  warning 
him  of  liability  of  special  danger;  Santa  Ana  v.  Qildmacher,  133  CaL 
398,  in  action  to  condemn  strip  of  land  for  sewer  qnestioa  of  neoeseity 
of  condemnation  is  one  of  fact  for  the  jury. 

It  is  not  Contributory  Negligence,  as  matter  of  law,  for  plaintiff  to 
sit  upon  platform  of  crowded  car  with  feet  on  Step  from  whick  positSM 
he  was  jerked  to  ground,  pp.  170.  180, 

ApproTed  in  Seller      Market  St.  Ry.  Co.,  130  CaL  273^  foUowing 
rule. 

180  Cal.  181-183.  BASTLETT  t.  HACKBY. 

Appeal  from  Interlocntoiy  Judgment  in  partition  taken  more  than 
sixty  days  after  entry  of  interlocutory  judgment  is  too  late,  p.  18L 

Approved  in  Dore  t.  Klumpke,  140  Cal.  356,  following  rule. 

130  ChtL  183-187.  KESK  T.  SUVBBIOR  OOUST. 

Mandamus  will  not  lie  to  compel  action  whidi  would  be  fruitless, 
p.  18S. 

Distinguished  in  De  la  Beckwith  t.  Superior  Court,  146  CaL  499,  man- 
damns  lies  to  eompel  court  to  hear  motion  to  bring  in  partlee. 

Mandamus  does  not  lie  to  compel  superior  eourt  to  issue  dtatiou  oo 
MCQsation  under  Penal  Code,  section  77S|  against  irrigation  district 
direetor,  pp.  184,  180. 
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130  Cal.  190*222 


Distingtilshec?  in  Cahill  v.  Suporior  Court,  145  Cal.  45,  granting  man- 
damus to  compel  court  to  bear  motion  to  vacate  order  setting  apart 
homestead. 

130  Cal.  190-104.    BLACK  t.  HILLIKER. 

Failure  of  Moving  Party  to  give  notice  of  settlement  of  statement 
on  motion  for  new  trial  and  amendments  thereto,  or  to  trive  notice  of 
adoption  or  rejection  of  amendments,  operates  as  allowance,  p.  192. 

Approved  in  Gay  v.  Torrance,  143  Cal.  18,  mandamuaing  judge  to 
settle  bill  of  exceptions  where  four  days  after  last  of  agreed  meetings 
moving  party  attached  written  allowmnoe  of  nU  amendnienta,  and  they 
were  presented  to  clerk  for  judge  on  tame  day  and  judge  fbnd  time  fSor 
settlement  on  notice  and  npon  objection  by  adverse  party  refused  to 
setUe  UlL  • 

Finding!  Baaed  m  Conflicting  Bvidenee  cannot  be  reviewed  on  ap- 
peal»  p.  19S. 

Approved  in  Hunt  v.  Hammel,  142  GaL  468^  where  there  ia  evidence 
tending  to  fustain  aU  findings  in  conversion,  findings  will  not  be  die* 
tnrbed  on  appeaL 

In  Claim  and  DtUrefy  damages  are  not  recoverable  where  property 
returned  to  defendant  and  defendant  recovers  judgment,  p.  102. 

Approved  in  Erreca  v.  Meyer,  142  GaL  310,  judgment  for  value  of 
property  in  daim  and  delivery  without  alternative  for  recovery  of 
possession  may  be  had  where  it  is  shown  to  trial  court  that  judgment 
for  ita  delivery  would  be  unavailing. 

laO  GkL  2QO-200.  GAT  v.  TOSSANCB. 

Irregularities  in  proceedings  of  court  aa  gioand  for  new  trial  indndea 
only  matters  which  cannot  be  fully  presented  by  ezceptiona  taken  dur- 
ing trial  and  which  must  appear  by  affidavit,  p.  800. 

Approved  in  Gay  v.  Torrance,  143  GaL  140,  trial  court  is  not  justified 
in  striking  out  from  bill  of  exceptionB  competent  affidavits  served  on 
motion  for  new  triaL 

13<»  Cal.  207-222.   HADLEY  v.  DAGUE. 

Wanint,  Assessment  and  Diagram,  together  with  certificate  of  en- 
gineer,  and  affidavit  of  demand  and  nonpayment  are  prima  fade  evi- 
dence of  regularity  of  street  assessment,  p.  216. 

Approved  in  Belser  v.  Allmun,  134  Cal.  401,  fdllowinjr  rule;  City  St. 
Imp.  Co.  V.  Laird.  138  Cal.  31,  corporate  seal  is  not  essential  to  validity 
of  contract  for  street  improvement  made  by  corporation. 

Street  Improvement  Act  apportioning  expense  of  street  improvement 
according  to  frontage,  is  valid,  pp.  217,  218b 
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Approved  in  German  Sav,  etc.  Soc.  v.  Ramish.  138  Cal.  125,  129,  Chap- 
man V.  Ames,  136  Cal.  246,  Celser  v.  Allman,  134  Cal.  400,  San  Fran- 
cisco Pav.  Co.  V.  Bates.  134  Cal.  40,  Banaz  v.  Smith,  133  CaL  105,  and 
Iving  V.  Portland,  38  Or.  428,  all  toliowing  rule;  Kelly  v.  Chadwick,  104 
La.  733,  upholding  New  Orleans  ordinance  providing  for  assessmeafe  for 
street  paTement  aoeording  to  frontage. 

100  OaL  228-220.  SCHMIDT  t.  KLOTZ. 

Costs  are  Allowed,  of  Course,  to  plaintiff  upon  judgment  in  his  faror 
in.  action  which  involves  title  or  possesssion  to  realty,  p.  224. 

Approved  in  Sierra  Union  etc  Co.  v.  Wolff,  144  CaL  433,  applying 
rule  in  action  to  quiet  title. 

180  CaL  220-229.'  ALAMBDA  XACADAMIZINO  CO.  T.  PRIHGLB^  80 
Am.  St  Bep.  184. 

Ordinanoe  Reqnixing  Street  Contractor  to  give  bond  guanuiteeiqg 
work  for  one  year  from  Injury  by  ordinary  use  is  unautliorlsed  and 
makes  contract  and  assessment  void,  pp.  227,  828. 

Approved  in  Blockman  t.  Spreckels,  135  CaL  006,  oontrset  for  street 
work  providing  tliat  "all  loss  or  damage  arising  from  nature  of  work 

to  be  done  under  these  specifications  shall  be  sustained  by  oontraetor," 

it  void;  Shank  v.  Smith,  157  Ind.  409,  contract  for  street  in^fovement 

conditioned  that  contractor  should  make  all  repairs  for  seven  years  tliat 
became  necessary  as  result  of  unskilled  construction  or  unsuitable  ma- 
terial, retaining  certain  per  cent  of  contract  price  as  guaranty  fund, 
is  not  invalid;  Young  v.  Tacoma.  31  Wash.  1(>0.  contract  requiring  street 
contractor  to  give  bond  conditiuned  that  he  would  keep  work  in  thorough 
repair  from  injury  by  traffic,  decomposition  and  decay  for  five  yean  is 
not  as  matter  of  law  provision  for  future  repairs,  but  la  for  jury. 

180  OaL  230-230.  HATS  WINDSOR. 

Counsel  Fees  are  not  recoverable  by  prevailing  party  in  replevin,  as 
damages,  for  conversion  of  property  where  no  olJisr  eicpense  was  in- 
curred In  pursuit  of  property,  p.  235. 

Approved  In  FrnMo  Postal  TeL  etc.  Oo.  v.  Bank  of  Mo  Alto»  100  BM. 
378,  In  action  against  telegraph  company  for  damages  sustained  through 
fraudulent  aet  of  its  agent  by  which  plaintilf  was  induced  to  pay 
money  to  third  person,  attorneys*  fees  eiqpended  in  recoveriug  money 
paid  to  such  third  person  are  not  recoverable* 

130  CaL  241-246.  BULL  v.  D£  lUBK. 

Owner  of  building  who  did  not  avail  himself  of  valid  defsnse  to  foin- 
closure  of  liens  filed  in  excess  of  amount  due  oontractor,  cannot  xeoover 
excess  on  contractor's  bond,  p.  244. 
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Approved  in  dtinuon  t.  DanbaiB  ete.  Co.,  146  OtL  884,  wliefe  material- 
mi  and  labortn  kad  temd  notice  on  owneia  of  their  daina  againel 

contractor  which  aggregated  more  than  oontraet  prioe^  owner  eemiot 
be  held  beyond  contract  price. 

130  Cal.  245  258.    STATE  LOAN  ETC.  CO.  v.  COCHRAN. 

Where  Creditor  Forbeari  to  Sue  upon  written  request  of  debtor, 
debtor  will  be  estopped  to  plead  statute  running  of  wUch  is  suspended 
during  time  of  forbearance  as  requested,  pp.  251,  2fle.- 

Approred  in  Foster  t.  Bowles,  138  Cal.  351,  it  is  not  necessary  ibat 
trustees  should  promise  to  pay  debt  seeured  by  moitgifs  in  onler  to 
establish  new  date  under  statute  as  acknowledgment  in  writing  of 
existenoe  of  mortgsge  is  sufBdeni. 

130  Cal.  258-268.    FAULKNER  v.  FIRST  NAT.  BANK. 

Where  Delivery  cannot  be  had,  defendant  in  detinue  is  not  prejudiced 
by  judgment  for  value  without  any  alternative,  p.  268. 

Approved  in  Richards  v.  Morey,  133  Cal.  440,  fact  that  at  time  of  com- 
mencement of  action  to  recover  posse  s>ion  of  house  which  had  been 
wrongfully  removed  by  defendant  onto  land  of  another,  house  was 
oeenpied  by  defendant,  does  not  give  him  possession  thereof  necessary 
to  sustein  action. 

Court  may  Grant  any  Relief  consistent  with  case  made  by  complaint 
and  embraced  within  issue,  p.  267. 

Approved  in  Booker  v.  Aitken,  140  Cal.  472,  action  by  executor  to 
enforce  trust  in  real  property  in  which  sole  relief  sought  is  te  avoid 
deed  fnm  deesdent  to  defendant  for  fraud,  is  real  action,  and  non- 
resident  defendante  are  not*entitled  to  change  of  yenue  to  place  of 
their  rerideaos. 

130  Cal  272-274.   DUKE  v.  HUNTINGTON. 

Stockholder  is  Liable  for  proportion  of  debts  of  corporation  not  only 
for  stock  standing  in  his  name  on  books,  but  also  for  all  stock  owned  by 
bim  which  stands  in  name  of  another,  p.  274. 

Approved  in  Abbott  v.  Jack,  136  Cal.  513,  where  stock-book  shows 
issuance  of  certificate  in  name  of  wife  sued  as  defendant  on  statutory 
liability  and  stood  for  three  years  on  books  in  her  name,  she  is  liablt 
as  stockholder. 

laO  Cal.  278-282.   LOS  ANGELES  v.  HANCE.  See  Hellmann  t.  Los 
Angeles,  147  Cal  666. 

180  QtL  888-290.  HICOL  t.  SAN  F1AHCI800. 

In  AbiSDes  af  Showing  of  Abuse  tf  lUscietioB  appellate  eourt  will 
not  disturb  dismissal  for  failure  to  prosecute,  p.  288. 

Approved  in  Martin  t.  San  Francisco,  131  GaL  076,  following  rulsu 
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190  Ofti.  sM-aos.  SBinoR  T.  aubxksov. 

MliwfHmao«fc— Smtor     AadMion,  138  OaL  719,  reeitiiig  histofy 
Htigatioa. 

IMCaLm-Slt.  CB0irT.8Airj0AQIIIirBTC.0a 

For  SefniAl  of  Irrigation  Company  to  supply  water  at  establiahad 
imtoa,  lots  of  proflto  on  unplantod  crop  which  would  hare  boon  pbuited 
if  water  had  been  obtained,  is  too  remote  to  be  allowed  as  damage^ 
^S14. 

ApproTcd  in  Barnes  t.  Berendes,  1S9  OaL  86,  in  aetion  to  abate  nnin- 
anoe  consisting  of  wall  of  house  overhanging  plaintiff's  lot,  no  an  to 
prevent  erection  of  building  thereon,  damages  for  loss  of  profits  of  plaJm* 
tifTs  business  between  time  of  laying  foundation  of  building  and  000* 
plction  of  temporary  building  in  rear  in  which  buiineis  was  carried  iMg 
are  not  allowed. 

180  CaL  8ie-322.   BYRKE  t.  McGRAXH,  80  Am.  8t  Rep.  127. 

Where  troflt  Fund  held  by  deceased  person  is  susceptible  of  identifica- 
tion, trust  may  be  aaforoed  without  presentation  of  daim  agaiaat 
eatate,  p.  318. 

Approved  in  Estate  of  Dutard,  147  Cal.  256,  following  rule;  Elizalde 
V.  Elizftlile.  137  Cal.  042.  upon  death  of  trustee  leavinfj  trust  fund  in 
his  possession,  presentation  of  claim  against  estate  is  not  required  in 
order  that  beneficiary  recover  trust  fund  from  administrator. 

130  Ual.  322-333.    PARKER  v.  OTIS,  92  Am.  St.  Rep.  58. 

An  Undisclosed  Principal  may  recover  money  paid  by  his  agent  with- 
out disclosing  agency,  upon  contract  for  purchase  and  sale  of  miaiag 
stock  on  margin  in  violation  of  constitution,  article  4,  section  28,  p.  328. 

Approved  in  Stillwell  v.  (  utter,  I4fi  Cal.  060,  applying  rule  to  recov- 
ery of  money  paid  brokers  for  purchase  of  stock  nn  margin:  Otir*  v. 
Parkt?r,  187  U.  6.  607,  California  constitution,  article  4.  section  26,  is 
not  contrary  to  first  siction  of  lonrtaentli  iwnadment  to  fedml  eoMti* 
tatloB* 

180  Oul  842.84S.  KKWLOTS  POHD. 

It  ii  Legally  PrMnmad  that  ownership  spedfleany  fooad  on  dif 
named,  In  absence  of  any  flndiqf  to  contrary,  coatimiet  op  to  time  of 
oonTeraion,  p.  844. 

ApproTcd  in  Huit  ▼.  HamnMl,  142  OaL  458,  In  aetioa  for  eoBvciiion 
of  personalty  and  aTwmMit  that  plaintiff  wma  owner  and  la  poiiession 
of  property  on  day  of  taldag  la  anfUdant  aUegntloa  of  owMahlp  at 
commencement  of  aetloB* 
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130  Cal.  345  351.   CUKTAIN  v.  SALMON  RIVER  ETC.  MUf.  CO.,  dO 
Am.  St.  Rep.  132. 

Quorum  of  Directors  of  Corporation  cnnnot  be  liad  where  iAterestad 
director's  vote  is  necessary  to  make  majority,  pp.  348,  349. 

Approved  in  Basaett  v.  Fairchiid,  132  Cal.  647,  651,  at  meeting  of 
directors  of  corporation,  legal  quorum  cannot  be  formed  by  presence  of 
inteieated  director  ao  m  to  autiioriM  or  latify  any  action  taken  in  hit 
fnvor  M  genentl  manAger. 

Meeting  of  Corporate  Directors  at  which  there  is  bare  majority  cannot 
authorize  execution  of  mortgage  to  one  of  directors  present,  pp.  349, 
S0O. 

Approved  in  Curtain  t.  Salmon  R.  etc.  Co.,  141  OaL  310,  mortgage  of 
oorporation  can  only  be  authorized  or  ratified  in  writing  in  oonformitj 
with  law;  Padflc  Vinegar  etc.  Works  v.  Smith,  145  CSaL  367,  where 

president  of  corporation  bought  its  uotes  and  caused  corporation,  by 
himself  as  president,  to  become  indorser  thereof  to  himself  individually, 
without  knowledge  or  approval  of  corporation,  he  cannot  sue  on  endorse- 
ment; Parsons  v.  Tacoma  Smelting  etc.  Co.,  25  Wash.  498,  action  of 
majority  of  board  of  trustees  is  voidable  upon  complaint  of  stock- 
holder, where  note  of  trustee  interested  adversely  to  corporation  was 
necessary  to  affect  such  action. 

Under  Act  of  iSSc^  stockholders  of  mining  corporation  cannot  ratify 
attempted  mortgage  of  mining  property  of  corporation  which  is  invalid 
for  want  of  authorization  of  directors,  p.  350. 

Approved  in  Williams  v.  Gaylord,  186  U.  S.  164,  following  rule. 

180  GU.  362-350.  ODBIX  t.  MOSa 

Deed  from  Beneficiary  to  Trustee  without  adequate  consideration  is 
presumed  invalid  and  constructively  fraudulent,  p.  368. 

Approved  in  Corporation  of  Latter  Day  Saints  v.  Watson,  25  Utah, 
62,  dealings  by  spiritual  advisor  with  one  who  is  without  independent 
adrice  and  is  about  to  die,  by  which  adviser  reeeiTes  any  advantage  in 
ihB  transaction  between  them  will  be  set  aside,  wliether  benefit  aeemes 
to  adviser  or  to  some  other  who  may  bsoome  beneficiary  through  such 
iBflaiiiios;  dlsseatiiig  opinion  in  Striqgfellow  t.  Hanson,  25  Utah,  500* 
majority  holding  undue  influence  suiBeient  to  set  aside  deed  not  shovm. 

Linitatioat  does  not  Begjln  to  Sim  against  benefidaiy  of  oontinuing 
trust  until  repudiation  of  tmst  by  trustee  liaa  been  brought  home  to 
knowledge  of  benefidaiy,  p.  360. 

Distinguished  in  Barker  v.  Hurley,  132  CaL  20,  whero  then  was  no 
express  trust  as  to  money  and  more  than  four  years  had  elapsed  after 
money  was  received  and  appropriated,  and  after  land  was  purchased 
and  occupied  as  homestead,  without  any  recognition  of  trust*  action  to 
eafotce  trust  is  barred. 
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Wmrnnammu^-'CM     Mom,  W  OiL  BO,  nM^  kliloiy  off  Ott- 

fBtlOB. 

UO  GaJ.  M0-17S.  XSTAIS  OF  XXHDSICK. 
lamm  MmIom  ■iifliiiiof  to  Mt  Mido  will,  irfpoi,  pp.       SM^  SIO. 
Approved  In  Srtoto  of  OM,  lit  GaL  078^  C78^  foUowiag  rulo. 

1I0GU.I80-SM.  nrUCAMPULL 

Pffana  iMlt  PntoiptioB  is  tliat  pomt  to  oompetaBl  aad  aowk 
eumot  oppoiat  oaotber  ai  goax&bn,  wOam  It  teda  tfca  contniy,  p.  M. 

Approrad  ia  Qoardiaaahip  of  Van  JUnui,  Itt  Oal.  420.  where  letteio 
of  guardiiiBBhIp  were  graated  to  graadmotlier  wUbout  knowledge  or 
eonaeBt  of  mother,  upoB  ahowing  by  mother  of  right  to  eoatody,  aad 
that  proceeding  by  which  she  was  depriTed  of  euatody  waa  taksB 
against  her  by  surprise,  she  is  entitled  to  order  vsrating  appoiatment 
nof withstanding  conflicting  affidavits  as  to  her  fitnesa;  Guardianship 
I  if  Salter.  142  Cal.  413,  where  father  is  competent  to  act  as  guardian 
of  minor,  he  is  entitled  to  letters  to  exclusion  of  grandmother.  Dis- 
tinguished in  In  re  Lundherg,  143  Cal.  40S,  where  mother  of  ohiid.  ;iy 
its  only  sunriving  parent,  has  abandoned  its  custody,  superior  court 
OB  aotiae  to  perwa  haying  custody  of  child  may  appoint  guardian  for 
Ha  peraoa  which  appolatBMat  Bmther  caaaot  attack  npoa  liabeaa  oofpoa. 

180  OaL  m-SM.  miKSMUTH     8TII0LIIIAH,  80  Am.  St  Sap. 
188. 

Commvaitj  Property  oa  which  homaatead  haa  beaa  declared  eaanot 
be  Biortgaged  by  wife  to  huabaad  to  aeenre  debt  fkom  her  to  him,  bj 
mortgage  la  wUch  aha  atoae  Joiaa,  pp.  9H,  888. 

Approved  ia  Laage  t.  Geiaer,  138  CaL  884,  aiortgage  oa  bomeatoad 
by  wife  alone  ia  not  affected  by  rabaequent  eoBTeyaace  of  homeatead 
by  hnaband  to  wife,  and  title  thaa  acquired  by  wife  aabaeqoeat  to 
mortprage  cannot  inure  to  Biortgogee  aa  accorityi  Fayae  Gkunaiiafi^ 
140  CaL  431,  arguendo. 

180  Cal  401  40n.    KENT  V.  SAN  FSANCISCO  SAYINGS  UKIOV.  S.  a 
Kent  T.  WillUma,  140  Cal.  6. 

130  Cal.  41G  422.   ESTATE  OF  BEHRENS. 

Query  whether  abbreviation  "Feb.  12,  '98,"  ia  holographic  will  eoaati- 

tutcH  a  date,  p.  418. 

Approvo<l  in  Estate  of  Lnkemeyer,  135  Cal.  30.  holographic  will» 
wholly  written,  dated  and  signed  by  tostator  and  dated  '*New  Yorl^ 
Nov.  2;!,  UI,'*  ia  not  vitiated  by  the  abbreviations  in  date. 
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130  CaL  422  426.   BUTLER  v.  GOSLING. 

Deed  of  Ranch  reserving  and  saving  from  operation  of  conveyant* 
four  square  miles  to  be  selected  and  located  by  grantors  baa  effect  of 
exception  of  the  land  reserved,  p.  425. 

Approved  in  Sears  v.  Ackerman,  138  Cal.  586,  deed  of  land  "with 
exception  of  timber  of  said  land  which  I  reserve  for  my  own  use''  leaves 
fee  simple  title  to  timber  in  grantor. 

130  Cal.  431-434.    PHILLIPS  v.  SANGER  LUMBER  CO. 

Note  of  Corporation  executed  in  its  name  by  president  for  valuable 
consideration  to  another  corporation  of  which  he  is  also  pri^aident, 
though  not  authorized  by  directors,  may  be  ratiiied  by  corporation,  p. 
433. 

Approved  in  Curtain  v.  Salmon  R.  etc.  Co.,  141  Cal.  311,  312,  where 
transaction  of  note  and  mortgage  which  was  invalid  because  not  author- 
ited  by  directon,  wm  fully  entered  on  booki  of  corporation  and  it  re- 
tained  benefits  of  loan,  and  never  attempted  to  rescind  it,  ratified 
the  note  and  is  estopped  to  dispute  enfoicement  of  note. 

SntffiCAtiSA  of  l^utttkoiliefi  Loan  by  president  of  corporation,  Is 
shown  if  traasaetion  Ss  entered  on  books,  and  corporation  for  seven 
months  after  notice  takes  no  steps  to  disaffirm  note,  and  retains  con- 
sideration for  wluch  it  was  received,  pp.  433,  434. 

Approved  in  Abbott  v.  Jack,  136  Cal.  512,  autliority  of  bank  casliier  to 
issue  certificate  of  deposit  may  be  shown  by  custom  of  bank,  or  of  its 
cashier,  and  by  his  semi-annual  statements,  as  well  as  by  the  by  laws 

of  bank  expressly  conferring  on  him  authority  to  issue  such  certificates; 
Mills  V.  Boyle  Mining  Co.,  132  Cal.  08,  retention  of  consideration  of 
note  by  corporation,  with  full  knov.  ledge  of  all  parties  interested,  oper- 
ates as  ratification  of  authority  of  agents  who  executed  the  note.  Dis- 
tinguished in  Pacific  Vinegar  etc  Works  v.  Smith,  145  Cal.  368,  ratifica- 
tion not  shown  tlK>ttgh  secretary  joined  with  president  in  making  con* 
tracts  wliers  all  facts  cancelled  Horn  directors,  and  without  Imowledge 
of  directors  corporate  name  affixed  to  notes. 

When  President  of  Corporation  has  power  to  eocecnte  notes  in  its  name, 
note  so  executed  by  him  for  valuable  oondderation  moving  to  corpo- 
ration, In  transaction  in  which  be  has  interest  adverse  to  it,  is  merely 
voidable,  pp.  483,  434. 

Approved  In  Sdmittger  v.  Old  Hame  etc.  Ifin.  Go.,  144  Cat  IMKT,  np> 
boldlng  loan  by  two  directors  to  cforporation  where  note  and  mortgage 
ware  anthorlaed  bj  vote  of  majority  of  disinteiested  dlreetoii, 

130  OaL  442-448.  PEOPLE  T.  PACIFIC  IMP.  CO. 
Whm  Spadal  and  General  Stattttt  treat  of  same  subject,  special  aet 
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controls  as  to  fU  special  provllloiis  Mid  wffl  not  lie  deemed  tvpealed  by 
implication,  if  general  ttotnte  ii  not  ImcondUbly  inconsietent,  p.  446. 

Approved  in  SanU  Cms  R.  R.  Go.  t.  Lyoni,  188  CaL  116,  tep«a 
1897  to  Code  of  Civil  Proeedure,  leetkm  1191,  does  not  affect  Hen  ol 
real  owner. 

130  Cal.  449.468.  PBOPLB     RUSHING,  80  Am.  St.  Rep.  Ml. 

PntomptlMi  ii  that  discretion  of  conrt  in  denying  new  trial  fo» 
newly  diseoYsred  evidence  was  properly  ezerdsed,  p.  456. 

Approved  in  People  v.  Wamn.  180  CaL  685.  upholding  refusal  of  new 
trial  for  newly  discovered  evidence  in  prosecution  for  larceny  whtm 
■bowing  of  diligsnoe  was  not  sniRcient. 

180  CaL  456-469.  FARMERS'  EXCHANGE  BANK  v.  PURDY. 

Asripm  In  Insolvency  of  esUte  of  insolvent  mortgagor  merely 
represents  bis  creditors  and  is  not  subeeqnent  puwhaser  for  value,  pp. 
467, 468. 

Approved  in  Perkins  Maier  &  Z.  Brewery,  133  Cal.  498,  where  chat- 
tel  mortgsge  was  made  more  than  one  month  prior  to  filing  of  in- 
solvency  petition,  and  was  made  in  good  faith  and  for  value,  assignee 
cannot  sne  for  conversion  by  purchaser  under  foreclosure  sale. 

An  Unacknowledged  and  Unrecorded  Mortgage  is  valid  between 
parties,  and  also  as  against  subsequent  assignee  in  insolvency  of  mort- 
ptgOT,  If  it  was  not  executed  in  violation  of  Insolveucy  Act,  p.  458. 

Approved  in  Pavne  v.  Morey,  144  Cal.  133,  mortgage  by  grantee  in 
ieed  absolute,  to  secure  future  services  to  one  who  had  no  knowledge 
of  unrecorded  defeasance,  prevails  against  defeasance;  Talcott  V.  Hnr- 
Wvt  143  Cal.  7,  chattel  mortgage  properly  verified  and  recorded  witbooi 
acknowledgment  is  not  void  aa  to  pnrebaser  with  notice. 

ISO  CaL  459-487.  AMBRICAir  TYPE  lOOTDBRS  CO.  T.  FACKIR. 

Specifications  of  Insufficiency  of  BvMsnee  to  susUin  findings  aw 
sutVi c  ent  if  they  enable  oounael  to  determine  what  evidence  should  ba 
put  in  statement  end  enable  jndge  to  strike  ont  lednndant  and  nselesn 
matter,  p.  461. 

Approved  in  Owin  v.  Oslegaris,  189  Ori.  891.  Pendola  Ranun.  138 
GaL  821,  Uidlaw  t.  Padfie  Bank,  187  Cal.  398,  and  Matthews  v.  Ormerd. 
134  CaL  OT,  all  following  rule;  J<«»«»  Goldtree  Bros.  Co.,  142  Cal.  387, 
on  Older  granting  new  trial,  speciilcations  of  statement  as  to  in- 

^BfB^imiiy  of  evidence  are  sufficient  when  they  were  not  objected  to 
when  statement  settled,  and  it  contained  all  of  the  evidence;  Bell  v. 
Btaacke,  141  Cal.  102.  where  probative  facts  are  found  by  the  court, 
uperifi cations  of  insufficiency  of  the  evidenc6  to  sustain  any  of  such 
findings  or  any  particular  contained  therein,  are  sufficient;  Swill  *• 
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Ooddental  BOb.  ete.  ()».»  241  CaL  168,  tpcdfl^ationt  of  insuffleiency  of 
•▼idenoe  to  Btastain  flndiogm  which  clearly  deilgiiato  the  findings  and 
part  of  findings,  whieh  It  is  claimed  the  evidence  does  not  justify,  are 
not  objectionable;  Swett  v.  Gray,  141  Cal.  68,  applying  rule  on  appeal 
from  judgment  in  civil  action  for  seduction;  Holmes  v.  Hoppe,  140 
Cal.  213,  in  action  for  goods  sold  when  defendant  moved  for  new  tnai, 
specifications  of  insufficiency  of  evidence  to  justify  decision  that  no 
settlement  was  made  between  defendant  and  agent  of  plaintitl's 
assignor,  and  that  at  time  of  assignment  there  was  balance  due,  are 
soffident  where  there  was  svldenee  from  whieh  court  might  ha?o  con* 
duded  that  there  was  sodi  settlement. 

Where  There  !•  Seasonably  Successful  Effort  to  state  particulars  of 
insunieiency  of  evidence,  appellate  court  will  not  refuse  to  consider 
ease,  pp.  461,  462. 

Approved  in  Drathmaa  v.  Cohen,  189  OaL  818,  following  rule;  SUqart 
V.  Lord,  138  OaL  67S,  specification  that  decision  is  against  law  ii»  that 
•ridence  shows  th*t  plaintiiT  had  paid  nothing  on  account  of  her  worl 
done  and  sertioes  rendered  to  defendant's  intestate  hy  pkintilT  during 

years  1897  and  1898,  is  sufficient;  Estate  of  Motz,  136  Cal.  561.  applying 
rule  in  will  contest  as  to  fact  of  acknowledgment  of  wilL 

130  Cal.  478-480.   ELLIS  v.  JEFFERDS. 
Miicellaweons.— McPhail     Jeiferds,  130  CaL  48L 

130  Cal.  497.   WOODHAM  T.  CLINS. 

Defendant  cannot  Complain  on  appeal  of  absence  of  finding  upon  at 
affirmative  defense  set  up  in  answer,  if  there  is  no  evidence  in  record  te 

sustain  it,  pp.  vmj.  500. 

Approved  in  De  ToUm  T.  De  Tolna,  135  CaL  676^  applving  rule  in 
aetion  for  divorce. 

130  Cal.  50.«5-512.   QUIRE  v.  ROONEY. 

Decree  of  distribution  to  one  heir  made  in  ignorance  of  other  heirs, 
concludes  heirs  not  mentioned,  p.  510. 

Approved  in  Estate  of  Nolan,  145  Cal.  562,  where  family  allowance 
was  made  to  widdw  who  was  ailniiiustratrix  it  cannot  be  attacked  on 
settlement  of  her  accounts  as  administratrix. 

Doctrine  of  Res  Adjudicata  will  not  permit  new  action  for  enforce- 
ment of  same  title  between  same  parties,  merely  bocause  new  evidence 
may  be  adduced  in  favor  of  it,  pp.  510,  611. 

Approved  in  Ivancovich  v.  Weilenman,  144  Cal.  762,  final  judgment  In 
partition  is  conclusive  as  to  any  interest  or  lien  not  set  forth,  and 
which  might  have  been  litigated;  Binjjham  v.  Kearney,  136  Cal.  177, 
judgment  io  former  action  foreclosiag  contract  of  sale  for  defanlt  of 
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pwdiaaer  to  maliitatn  mcikm  to  mdad  oontimet  of  mIo  aad  neom 
back  purchaae  mcmey  paid;  Estate  of  Harriiigtoii,  147  OkL  129,  whan 
eUim  of  widowhood  detenninad  against  her  on  petition  of  alleged  widow 
for  homestead,  she  cannot  claim  as  widow  on  dUtributkn  of  estate. 

130  Cal.  610-621.  A8HT0H  T.  HEGGSSXY* 

Miscellaneons. — Ashton  v.  Zeila  Min.  Co.,  134  Gal.  409,  reciting  history 
"f  liti^jation :  Ashton  v.  Zeila  Min.  Co.,  134  Cal.  412,  though  assignees  of 
stock  should  have  been  made  parties  to  action  by  executors  to  recover 
dividends,  objection  thereto  was  waive4»  where  not  taken  hj  demurre' 
or  answer. 

130  Cal.  521-820.   WALES  t.  PACIFIC  ELEC.  MOTOR  CO. 

In  Action  by  Mother  for  death  of  son,  jury  may  consider  loss  sufTered 
in  being  deprived  of  comfort,  society,  and  p)rotcct»on  of  son,  ouiy  for 
purpose  of  fixing  pecuniary  loss,  pp.  523,  524. 

Distinguished  in  Dyaa  v.  Southern  Pac.  Co.,  140  Cal.  308,  in  action  by 
wi^w  and  children  for  damages  for  death  of  employee,  it  was  proper 
to  iastmet  that  In  estimating  pecuniary  loss  to  plaintiff,  loss  of 
society,  comfort  and  care,  sofleied  by  them  la  death  of  husband  aad 
father  eould  be  eonaideied. 

ISO  CaL  081-682.  OBBSHSYER  T.  PATTnSOIL 

In  Action  to  Enforce  Lien  of  street  assessment  certificate  of  engineer 
that  record  In  his  office  of  another  certificate  shows  that  work  of  grad- 
ing was  found  correct  Is  inadmissible,  pp.  681,  682. 

Distingnished  in  ODea  Mitchell,  144  CaL  880,  certificate  of  eltj 
engineer  as  to  quantum  of  grading,  and  that  work  was  done  in  ac- 
cordance with  lines  and  grades,  is  nut  defective  because  it  does  not 
state  that  engineer  examined  work  or  measured  it. 

130  Cal.  542-552.    MURPHY  T.  PACIFIC  BANK. 

Where  Insolvent  Bank  incorporated  under  act  of  1862,  claims  of  non- 
stockholding  depositors  are  preferred  to  those  of  depositing  stockholders, 
p.  640. 

Approved  in  Laidlaw  v.  Pacific  Bank,  137  Cal.  396.  under  act  of  ISO?, 
spction  10,  non^tockholding  depositors  of  insolvent  bank  in  liquidation 
must  be  satistied  before  any  creditor  should  be  permitted  to  apply  any 
portion  of  assets  to  satisfaction  of  his  debts,  whether  he  be  a  stock- 
holding depositor  or  general  creditor. 

IfO       662-556.  FIFIBLD  T.  SPBING  YALIBY  W.  W. 
Stoxm  or  Freshet  Watsrs  ave  such  water  as  flow  down  a  stream  dor* 
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iBg  mod  after  a  imlii  atomi,  and  wliicli  are  in  tsosM  of  the  ordinarj  flow, 
p.  56S. 

Approved  In  GaJifornia  eto.  Co.  t.  Bnterpiita  etc.  Ck>.,  127  Fed.  743, 
increased  flowage  in  stream,  occurring  annually,  and  lasting  for  three 
or  four  months,  does  not  constitute  storm  or  flood  waters  wliich  may  be 
impounded  and  used  by  any  person. 

Uparian  Owner  cannot  enjoin  water  company  from  diverting  flood 
waters  of  creek  wbich  will  prevent  flowing  over  his  land  of  ordinary 
waters  of  stream,  pp.  554»  655. 

Approved  in  Jones  v.  Conn,  39  Or.  43,  45,  where  defendant's  use  of 
■water  for  irrigating  land  was  not  suftitient  to  materially  injure  plain* 
tiflf  who  was  lower  riparian  owner,  fact  that  part  of  defendant's  land 
irrigated  could  not  be  irrigated  by  ditches  situated  entirely  on  his  own 
land,  does  not  entitle  plaintiff  to  enjoin  defendant's  use  for  irrigation. 

130  Cal.  678-586.   WALLACE  v.  FARMERS'  DITCH  CO. 

In  Action  Involving  Riparian  Rights  along  stream,  findings  outside 
issues  cannot  support  judgment,  based  thereon,  pp.  579-584. 

Approved  in  Sohirmer  v.  Drexler,  134  Cal.  139,  in  action  to  enjoin  in- 
terference with  water  rights  of  plaintiff  where  sole  theory  nf  complaint 
•was  tliat  plaintiff  had  acquired  prescriptive  title  to  waters  by  adverse 
user,  but  fmdiags  were  wholly  outside  issues,  judgment  will  be  reversed 
on  appeal. 

On  Appeal  from  Judgment  in  acti  on  involving  riparian  right  where 
findings  are  outside  issues  and  jtulgnient  is  uncertain  as  to  height  of 
dnm  that  may  be  maintained,  it  must  be  reversed,  p.  584. 

Approved  in  Walsh  v.  Wallace,  20  Nev.  331,  following  rule. 

ISO  Cal.  596-597.    CAMENZIND  v.  KAMPFEN. 

In  Absence  of  Transcript  disclosing  who  are  attorneys  of  record,  ap- 
peal will  not  be  dismissed  on  sti[>ulation  without  certificate  of  clerk, 
setting  forth  matter  required  by  Rule  VI,  and  date  of  entry  of  judg- 
ment appealed  from,  pp.  590,  597. 

Approved  in  Chevassus  v.  Burr,  134  Cal.  435.  refusing  to  dismiss  ap- 
peal for  failure  to  file  transcript  when  clerk's  certificate  fails  to  state, 
and  it  does  not  otherwise  appear  wlio  Wite  attorneys  for  respeothre 
partiet. 

UO  CU.  597-500.  WHITB     WHITB,  80*  Am.  8L  Bep.  150. 

Attu  Xatff  of  Ibney  Judgment  in  dirorce,  eonrt  eannot  oontfnne  ve- 
«s]«er  for  puipose  of  enforcing  judgment,  p.  500. 

Appiored  in  Man  ▼.  Kearney,  143  CaL  607,  purchaser  of  farm  at  exe- 
euUon  sale  cannot»  before  expiration  of  time  for  redemption,  bring  ae- 
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tion  to  have  netihmt  appointed  to  harvett  and  lell  erop  and  apply  pfo- 
eeeds  toward  aatialiMtion  of  Jndgmeni, 

Sale  Made  by  Boedver  In  diToioe  of  property  of  husband  after  entry 
of  money  judgment  is  void,  p.  ffM. 

Approved  in  White  t.  Coetigan,  Iti  OaL  88,  arguendo.  Distingoiahed 
in  White  t.  Oostigan,  188  OaL  568,  In  action  by  divorced  wife  to  en- 
force oonv^yance  from  trustees  of  hudmnd  to  whose  rights  she  soe- 

seeded  by  receiver's  sale,  where  complaint  alleges  that  she  succeeded 
to  whatever  interest  her  husband  had  in  premises  and  is  owner  there- 
of, and  the  averment  is  n&t  denied,  validity  of  receiver's  sale  is  not  in* 

folved. 

Trial  Judgment  in  Divorce  in  which  no  power  Is  reserved  to  render 
further  relief,  is  conclusive,  p.  600. 

Approved  in  Vance  v.  Smith,  132  Cal.  512.  where  judgment  on  ac- 
counting of  estate  of  deceased  administrator  with  estate  of  which  he 
had  been  administrator,  was  modified  on  appeal,  judgment  as  so 
modified  is  final  adjudication  of  rights  of  parties,  and  superior  court 
cannot  make  any  further  order  or  judgment.  Distinguished  in  Eva  ▼. 
8ymons,  145  Cal.  204,  in  ejectment  where  findings  clearly  negative  de- 
fendant's claim  and  state  tiiat  plaintiffs  are  owners  and  seized  in  fee  of 
land,  they  are  sufficient. 

180  GU.  681-880.  B8TATK  OmTOUL 
MIscrilaneonaF-Bstate  of  Kruger,  148  OaL  147. 

180  OsL  081-887.  SAV  MATBO  COmmr  ▼.  OOBUBV. 

QnestloB  whether  uses  for  which  property  taken  by  eminent  domain 
are  public  Is  judicial  question  fbr  court,  p.  084. 

Distinguished  In  Laguna  etc  Dlst  v.  Chas.  Martin  Co.,  144  OaL  217, 
under  act  of  1885  taking  of  land  of  private  owner  by  drainage  district 
for  ditch  Is  not  for  private  benefit  of  individual  owners,  but  is  talceii 
for  public  benitf  t  by  public  coiporatlon,  acting  as  agency  for  state  for 
public  use,  and  act  to  valid. 

Wlwtlier  Soad  is  Demanded  in  particular  region  Is  determined  exclu- 
sively by  board  of  supervisors,  and  where  it  has  acquired  jurisdiction, 
its  determination  Is  not  subject  to  review,  p.  885. 

Approved  In  Pool  v.  Simmons,  184  Cal.  025,  In  action  to  oondenm 
land  for  ferry  landing  under  franchise  over  river  between  two  counties 
granted  by  board  of  supervisors  of  proper  county,  testimony  to  show 
ferry  was  not  public  use  was  inadmissible;  Glide  v.  Superior  Court,  147 
Cal.  26,  prohibition  lies  to  enjoin  Superior  Court  from  proceeding  \dth 
trial  of  suit  to  restrain  supervisors  from  acting  on  petition  to  orgaous 
reclamation  district. 
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130  Cal.  638  639.    CURL  t.  CURL, 

In  Divorce  Suit,  question  whether  alleged  conduct  of  wife  bad  effect 
of  causing  husband  mental  anguish  is  for  court,  p.  639. 

Distinguished  in  Franklin  v.  Franklin,  140  Cal.  809,  court  must  find 
specifically  upon  issues  of  fact  presented  hj  complaint  in  divoice  for 
eruelty,  or  judgment  will  be  reversed. 

130  Cal.  866-668.   mCOLL  v.  WELDOH. 

Appellate  Court  will  not  Interfere  with  grant  or  refuaal  of  new  tria^ 

unless  discretion  is  clearly  abused,  p.  667. 

Approved  in  Langford  v.  Langford,  136  Cal.  609,  and  Winchester  v 
Black,  134  Cal.  127,  both  following  rule;  Moore  v.  Thompson,  138  Ca; 
26,  applying  rule  on  appeal  from  order  vacating  order  of  diamissal  fok 
want  of  pioMention. 

laOOaLm^  PBOPLB  T.  WAKUn. 

It  is  Error  to  Imtnict  that  one  wlio  aids  or  abeto  In  crime  may  bo 
punished  as  principal,  but  ORW  Is  cured  by  instmetioB  dsAning  prin- 
cipals, p.  682. 

Approved  In  Feopio  t.  lloilns^  1S8  OsL  880,  881,  tlioiigh  It  Is  er- 
fonsons  to  uss  eonJnnetlTO  words  "Udlng  and  abetting*  fat  disjunctive 
form  of  "aiding  or  abetting"  In  instruction,  error  is  cored  by  otlier  in- 
structions showing  that  word  "bML"  was  not  usad  In  narrow  and  literal 
sonsOi 

180  OaL  883-68«.  PSOPLE  v.  WARREN. 

Blioneout  Instruction  that  persons  wbo  aided  or  abetted  crime  may 
be  punished  as  principals  is  cured  by  correct  instruction  on  subject  of 
aiding  and  abetting,  and  as  to  burden  of  proof  thereof,  pp.  686,  686. 

Approved  in  People     Warren,  ISO  GaL  882.  following  mis. 
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